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PREFACE TO THE TETBJ) EDITION. 



The Second Edition of this Treatise was published in the 
year 1845. During the interval there has been a progres- 
sive advance of agricaltnral, manufacturing, and mineral 
wealth, and a consequent increase of the means of its dis- 
semination. The important and judicious alterations on 
the commercial policy of the nation have contributed largely 
to the improvement and extension of agriculture and of 
manufactures. The fabrication of machinery for home 
consumption and for exportation, and the use of iron for 
timber in the construction of vessels, have given the metallic 
substances a more prominent place in commerce. The 
necessity of a greater production of those substances has 
led to die practical development of mineral strata in a ratio 
of increase unprecedented in the history of mining opera- 
tions. In combination with this result, there has been a 
demand for fuel, necessarily augmenting in proportion to 
the augmentation of steam machinery. And the creation of 
greater facilities of transport by means of railways, in itself 
a material object of manufacture, has largely increased the 
demand for all commodities. 

These causes have, in their turn, originated new adapta- 
tions of the Contract of Lease, by modifying the stipulations 
already recognised, and introducing others previously un- 
known. These have been less marked in agricultural leases 
than in leases of other character. Notwithstanding the 
improvements which the abolition of monopoly, the increase 
of agricultural capital, the skilful application of science in 
agricultural operations, and the better education and posi- 
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tion of the tenant-farmers, there has been little advance of 
liberality in the stipulations of the lease. In important 
districts there have been examples even of retrogression, by 
the imposition of additional restraints on the freedom of 
cultivation. The alterations, progressively beneficial, on 
the mineral lease, have become numerous and effective, more 
especially during the last few years. But the nature of the 
mineral subject itself, the complicated and varied means 
which must be adopted for remunerative production, and 
the necessity of the frequent interposition of men of skill, 
have hitherto prevented, and probably eVer will prevent, 
the formation of a system of stipulations and of manage- 
ment. On the leases of urban subjects, as warehouses and 
shops, there have been material improvements; but the 
lease of those subjects which may be styled purely manufac- 
turing has become of less consequence by reason of unfre- 
quent occurrence, as the manufacturers are themselves ordi- 
narily the proprietors. A new subject of lease has been 
introduced by the formation of railways, which, although it 
can never be extensive, must, from its peculiarity, always 
require much consideration. 

A variety of the contract arising out of the love of field 
sports is assuming a marked position. Large tracts of 
country once occupied as sheep walks have been converted 
into deer forests. The rent paid for the heath fowl often 
exceeds that derived from the sheep, Which has led to some 
material changes on the pastoral lease. Whether this system 
be or be not consistent with sound political economy and 
true civilisation, while it continues, the relative variety of 
the Contract of Lease will demand and undergo progressive 
improvement, both in its general tenor and in its special 
stipulations. 

While the Contract of Lease has been subjected to those 
alterations, extensive and important changes have been 
made upon the law. These are not very observable in the 
decisions of the Courts ; for although there may have been 
no material difference in the comparative number of ad- 
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judged cases, few rules of law have been established, and 
little doctrine has been elicited. The Courts, moved by con- 
siderations deemed to be equitable, have often been governed 
in their judgments not so much by principle, analogy, or 
precedent, as by matter purely special. 

But alterations of a grave character have been made on 
the law by statute. During the last fifteen years there 
have been more statutory changes on the law of Scotland 
than there had been during the preceding half century. 
Almost every department of the law has been subjected to 
abrogation and amendment ; and the law of Lease has been 
effected not only by those changes which have been made 
on it directly, but also by those which have been made in 
other departments. The direct changes are few, but the 
indirect are numerous. In statutes, apparently alien to the 
subject, there are enactments which operate either by the 
abrogation of old law or by the creation of new. A few of 
the statutes have been explained by decisions, but the great 
body of them still remains to be subjected to the test of 
forensic and judicial examination. 

In this edition, as in the former editions, the Author has 
endeavoured to develope the doctrine recorded in the books 
and decisions, and to make opinion strictly subordinate ; 
but it may be that, as his own views have become more 
matured he has stated them more frequently, although at 
variance with those of the Bench. He has, however, 
seldom indicated opinions purely speculative, by attempting 
to solve by anticipation questions which have not actually 
emerged. 

One of the Author's objects in former editions was to 
make his Treatise subservient, not merely to a practical 
detail of the law of Lease, but to the development of its 
history. Independently of the Introductory Dissertation, 
historic notices were occasionally combined with the enun- 
ciation of the rules of law or the explanations of practice. 
The substance of statutes abrogated by desuetude or by 
repeal was briefly narrated ; and decisions, although super- 
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seded as precedents, were retained. In the present edition 
the same coarse has been followed. No inconsiderable 
portion of the older law has ceased to be operative, more 
especially by statutory change ; but the statutes which were 
in observance, and the decisions which formed precedents, 
have been in so far retained as to indicate what the law was 
when compared with what it is. 

The Author has derived much benefit from the communi- 
cations and remarks of friends on whose knowledge and 
judgment he has much reliance, and he begs their ac- 
ceptance of his cordial thanks. To one of his friends and 
brethren of the Bar he feels especially gratefol: in Mr 
Robert Obr the Author had an able and assiduous coad- 
jutor, who not only eflfectively revised the press sheets, but 
detected errors, supplied omissions, and contributed im- 
portant and valuable suggestions. 



EDnrBUBQH, December 1, 1860. 



CONTENTS 



OF 



VOLUME FIRST. 



PAOB 



Index of Cases Citxd, ..... 

HISTORICAL INTEODUCTION. 

Chapteb I. Object of the Iiitboduction, 

II. Hebrew Lease, .... 

III. Gbeoian Lease, .... 

IV. BoMAN Lease, .... 

V. Continental Lease dubing the Middle Aqeb, 
VI. Ancient English Lease, 
VII. Ancient Soottish Lease, 
VIII. Ancient Scottish Lease continued, 
IX. Cbown Leases, .... 

X« Ecclesiastical Leases, 

PRELIMINARY CHAPTER, .... 

Art 1. Definition of Lease, .... 
2. Qeneial Exposition of the Tenor of the Treatise, 



1 
2 
22 
28 
32 
39 
48 
62 
66 
69 

79 
79 
79 



CONTENTS. 



BOOK I. 



LESSOB AND LESSEE, OB BY AND TO WHOM A LEASE 

CAN BE GBANTED. 



FAGX 

Chaptkb I. INDIVIDUAL PBOPBIETOB IN FEE-SIMPLE, . 81 

Section L MajoBi ....... 81 

Art 1. Natuial Incapacity, . . . 81 

1. Blindness, . . • .81 

2. Deafiiess and Dumbness, .81 

3. Insanity JEuid Fatuity, . . .83 

4. Interdiction, . . . . .84 
Art. 2. Legal Incapacity, . . . .84 

Foifeituie, . . . .84 

II. Minob, ....... 85 

Art 1. Without Curators, . . . .85 

2. With Curators, but without their Consent, . 86 

III. COMPLBTBD OB InOOMPLETED TiTLE, . .87 

Art 1. Infeft or not, or Title Beduced, . .87 

2. Apparent Heir, . . . .88 

Chaptkb II. INDIVIDUAL PBOPBIETOB, .89 

Section I. Limitation bt Entail, .89 

Art 1. General Import of Entails, . . . .89 

2. Entails permitting or not permitting Long Leases, ' . 89 

3. Leases under the Statute 10 Qeo. III. c. 51, . . 90 

4. Powers limited to granting Leases compatible with 

good administration, . . . .93 

5. Leases under the Statutes 6 and 7 WilL IV. c 42; 

1 and 2 Vict c. 70; 11 and 12 Vict c. 36; and 16 
and 17 Vict c 94, . . . . . 95 

6. Leases under the 3 and 4 Vict c 48; 4 and 5 Vict. 

c 38; 7 and 8 Vict c 37; and 12 and 13 Vict c. 

49, and Local Statutes, . . . .99 

7. Leases injurious to the Heirs in Succession reducible 

if Entail be recorded, .... 102 

8. Bule for construing Prohibitions, . . 103 



CONTENTS. XI 

Art 9. PhraBeology bairing Long Leafies or GxaBsoniB, 103 

1. Alienate, ..... 104 

2. Dispone, ..... 105 

3. Put away, ..... 106 

4. Without Diminution of the Rental, . 106 

10. Practical Effect of the Prohibitory Phraseology, 107 

11. Power to Lease Minerals and Woods, . .119 

12. Limitation of Power to Lease the Mansion-house 

. and its Appurtenances^ . . 123 

Section II. Limitation bt Fbe and Lifbbbnt, . 124 

Art. 1. Powers of Fiar thus limited, . . 124 

2. Powers of liferenter, • . . . 126 

III. Limitation bt Conjunct Pbopebtt, . . . 129 

rv. Limitation by Pbivatb Trust, . . .130 

y. The Vassal's Bight of Leasing : Is it Limited bt a 

Clause of P&E-EMFrtoN in bis Fsu-Chabter ? . 131 

Chaptbb IIL PUBLIC ADMINISTBATOBS, . .132 

Section L The Crown, . .132 

II. The Church, . . .135 

Art. 1. Manses and Qlebes, ..... 135 
2. Lands Mortified to Parochial Ministers, . 137 

III. Univbbsixieb, . . . . . .137 

Alt 1. General Bnles applicable to aggregate Cor- 

porationSj ..... 137 

2. Administrators of Universily Property, . 138 

3. Powers of Administratom, . 141 

IV. Mortifications,. .143 

V. ClVIO CORFORAnONS, . . .146 

Art 1. Administrations of Boyal Burghs, . . 146 

2. Warrant of Leases, .... 148 

3. Mode of Letting, .... 150 

4. Duration and ot^er StiLpulatLons, • . 151 

5. Powers oi^ and Mode o^ Letting by Parlia- 

meiitaij Burghs, .... 153 

6. Powers 0^ and Mode 0^ Letting by Burghs of 

Begality and Barony, . . . 155 

7. Subordinate, Civic, and other Corporations, 157 



xii CONTENTS. 

PAGB 

Section VI. Public Tbusts, . . . . .157 

Art 1. Friendly, Industrial, and Building Societies, . 158 

2. Road Trustees, . . . .159 

3. Beligious Communities, . . . 159 

VII. Administbatobs pabtlt Public and pabtly Pbivate. 

ABSOCIATIONS UNDEB DWBLLINGhHoUSES AcT, . 161 

Chaptbb IV. PRIVATE ADMINISTRATORS, . .163 

Section I. HusBAiin) as Administbatob of his Wipe's Pbopebtt, . 163 

II. Obdinabt Powbbs of Tutobs, Cubatobs, anb Judicial 

Factobb, . . . .166 

Art 1. Tutors, . . . . * . 166 

2. Curators, . .168 

3. Judicial Factors, .171 

III. Pupils Pbotbgtion Act, 12 and 13 Vict. c. 61, . 172 

IV. EXTBAOBDINABT POWEBS GbANTED BT THE COUBT OF 

Session, . . . . .175 

Art 1. Authority to do ordinary acts of Administra- 
tion will be refused, .... 175 

2. Authority applied for to do necessary, but not 

ordinary, acts will be granted, . . 176 

3. Form of Application, . , . . 185 

4. Judicial Authority does not protect from Re- 

duction, . . . . .187 

V. Pbivate CoMMissiONEBS OB Factobs, . .187 

Chapteb V. TENANT CONSIDERED AS A LESSOR, . 189 

VI. LESSEE, 190 

Section I. Majob, .190 

Art. 1. Natural Incapacity, . .190 

1. Blindness and Deafiiess and Dumbness, 190 

2. Insanity or Fatuity, .190 
2. Legal Incapacity, . .192 

Forfeiture of Lessee, . . 192 

II. The Cbown, . . . . . 196 

Art. 1. The Crown as a Statutory Lessee, 195 

2. Donatory of the Crown, . . . 195 

III. Papist, ....... 196 



CONTENTS. XU 

FAGI 

Section IV. Act DisgHABGiNG Butchers from being Graziers, . 197 

Art. 1. Doctrine of the Common Law, • • . 198 

2. Statutory Right of Aliens to be Lessees, 203 

3. Denizen, ...... 204 

VI. Female Lessee, ...... 204 

VII. Minors, Tutors AND Curators, . . .208 

VIII. Joint Lessees, ...... 210 

Art. 1. Joint Lease in name of Indiyiduals, . . , 210 

2. Lease to a Copartnery, .... 215 

3. Lease to Corporations or other Pablic Admini- 

strators, ..... 217 

4. Tack under the 18 and 19 Vict. c. 88, . . 217 



Chapter VII. HEIR OF LESSEE, 218 

Section I. Succession ab Intestato, . . . . 218 

Art 1. Heir Single and Major, . . . . 218 

2. Heirs Portioners, .... 220 

3. Lease devolving to Minor Heir, . . 221 

4. Right of Donatary of the Crown under a Qift of 

Ultimtu Hares or Bastardy, . . . 222 

II. Succession by Destination or Settlement, . . 223 

» 

Art 1. Destination embodied in the Lease, . . 223 

2. Destination by Deed of Lessee, or his Trustee, . 224 

1. By Lessee himself, . . . 224 

2. By Trustee of Lessee, . . . 230 

3. Destination by Entail, .... 230 

4. Heir succeeds to a Lease without Service, . 233 

5. The Jiu deliberandi applies to Leases, . . 234 

III. Terce and Courtesy, ..... 235 



Chapter VIIL ASSIGNEE AND SUBLESSEE, . . .235 

Section I. Definition of Assignation and Sublease, . . 235 

II. Difference of the English and Scotch Law, and 

General Rule of the Latter, . . . 236 

III. Application of the Rule, .... 237 

Art 1. Lease expressly to Assignees and Sublessees, . 237 

2. Power to Output and Input Tenants, . . 237 



XIV OONTKNTS. 

PAOI 

Art 3. Power of Subletting not to be piesuned^ • 238 

4. Power of Subletting now gives power to Sab- 

let the whole subject, . . • 238 

5. Power to Sublet does not give power to Assign^ 

and ffiee versa, . . • • 238 

lY. Applioation of thb Bdlb uvdibb Impliied Powxb^ • . 239 

Art 1. Agricultural Lease of Extraordinary Duration, 239 

2. Leases for Life or duringTenuie of Office, . 241 

V. Urban Txnement, . .241 

Art 1. What is to be deemed an Urban Tenement, . 241 

2. Power to Assign or Sublet held to be implied 

tmless expressly excluded, • • . 242 

3. Limitations on the power of Assigning or Sub- 

letting, . . . . .243 

4. Where an Urban Tenement is let for a single 

year, is the power of Assigning or Subletting 

implied? ..... 246 

5. Can a House let furnished be Assigned or Sublet 1 247 

VI. What Bulb applibsto Lbabbsof Mikbs and Fishingb, 247 

YII. Casbs in which Express Exclusion ib Inoperative, 248 

Art 1. Heir-at-Law, ..... 248 

2. Donatary of the Grown, .... 248 

VIII. Special Modes of Operation of Express Exclusion, 249 

Art 1. Exclusion of Assignees does not exclude Sub- 
lessees, or ffice versa, .... 249 

2. Power to Exclude personal to Landlord, . 250 

3. Construction of Exclusion unless Lessor consent, 250 

IX. Exclusion not to bb Evaded bt a Deed in the fobm 

OF A Trust-Settlement, or by a Delusive Device, 254 



CONTENTS. 



BOOK II. 



SUBJECT-MATTEE OF LEASE. 



PAGI 

Chapter L GENERAL DESCRIPTION OF SUBJECT-MATTER, . 2d6 
IL LAND, 257 

IIL MILLS, 258 

Section L Genebal Desgsiftion ov Millb as Leasehold Sub- 
jects, ••*•••• 258 

II. Grain ikcludbd ttndeb, or Ezehffbd from, Thirlage, 269 

Art 1. Orana Oresantiaf ..... 259 

2. Orana MoUbilia, oi Giindable Corn, . . 260 

3. Ifwecta et Hiatal ..... 261 

4. General Constitution of Thirlage, . . . 262 

III. Mill Services and Sequels, .... 263 

lY. UsAOB, . . • .264 

y. Deductions, ...... 265 

YI. Commutation, . . . . .265 

VII. Suspension, • , , .266 

VIII. Exemptions, . . , .267 

IX. Kiln, ...... 269 

Chapter IV. MINERALS, 269 

Section I. General Enumeration or Minerals ordinarilt 

Leased, . . . .269 

II. Water, Fuel, and other Natural Accommodations, 270 

III. Machinery, Roads, and other Artoicial Accommo- 

dations, 270 

IV. Right to Exemptions and Immunities, . .271 
V, Right to Services of Workmen, . , .271 



xvi CONTENTS. 

PAOK 

CHiLFPBR V. SALT WORKS, ... 272 

Section I. Maghinsrt and Othbb Acx^oiocodations, . 272 

II. Right to Ssbyiobb of Saltbbs, . . .272 

Chaftbb VI. WOODS, 273 

Section I. Can Woods BE Leased? .... 273 

II. Subjbci-Matteb of a Lease of Woods, . 276 

Chapter VII. WATER, 276 

VIII. FISHERIES, 278 

Section I. Rights and Aooomhodations Let, . . 279 

II. Close Time, or Limitation of the Fishing Season, 279 

III. Lawful and Unlawful Tackle and Utensils, . 280 

IV. Privileges AND Conveniences, . 283 

Chapter IX. KELP, .284 

X. DWELLING-HOUSES, SHOPS, AND MANUFAa 

TORIES, 284 

Section I. Houses and Shops, ..... 284 

II. Manufactories, • • . . . 286 

Art 1. Mannfactoiy without Apparatus, . . 5285 

2. Manufactory with Apparatus, . . .285 

3. Manufactory let with a supply of Steam Power, 285 

4. Subject-matter including the Stipulations, . 288 
6. Obligations on the Lessor, . . 289 

6. Obligations on the Lessee, . . 290 

7. Clauses applicable to both Parties, . . 291 

8. Explication of Clauses, .... 292 

Chapter XI. STEAM-POWER WITHOUT BUILDING ATTACHED, 293 

XII. FIXTURES, ,294 

Section I. Pbinoiple of Dootrine of Fiztubbs, . 294 

II. RoiuN AND FoBEiaN Law, 297 



CONTENTS. XVU 

PAGE 

Section III. Law of England, . . 299 

Art. 1. Geneial Biile, . . .299 

2. Agiicultnial Subjects, .... 299 

3. Horticultnial Subjects, .... 302 

4. Commeidal Subjects, including Manufiacturing 

and Mineral, ..... 306 

5. Urban Subjects, ..... 308 

IV Law OF SooTLAND, ..... 309 

Art 1. General Rule, ..... 309 

2. Agricultural Subjects, . . .312 

3. Horticultural Subj^ts, .... 315 

4. Commercial Subjects, including ManufjEusturing 

and Mineral, ..... 316 

5. Urban Subjects, . . . . , 322 

V. Effect of Special Stipulations on the Lbsbbb'b 

RiQHT TO Remove Fixtures, . • 323 

VI. Of the Time within which the Lessee mat Re- 
move Fixtures, . . .324 

Chapter XIII. STEELBOW GOODS, 325 

Section I. Orioin and Legal Nature of Steelbow Goods, . 325 
II. Ordinary Subject-matter of Steelbow Goods, . 329 

Chapter XIY. GAME, 331 

Section I. Principle and Tenor of Lease of Game, . 332 

Art. 1. Principle of Lease, .... 332 

2. Tenor of Lease, ..... 335 

1. Lease of a Deer Forest, . . 335 

2. Ordinary Lease of Game, . . 336 

3. Is there an Implied Power to Assign or Sublet ? 336 

II. Exclusion of Power of Leasing Game, . 337 

Chapter XV. TOLLS, FERRIES, AND CUSTOMS, .338 

Section I. Tolls, ....... 338 

11. Ferries, . .340 

III Customs, ....... 342 

TV. Rents, Feu-Duties, Casualties, Dues of Office, &o., 344 



XVUl 



CONTENTS. 



PAQB 



Chapter XVI. LEASES OF WHICH EXCLUSIVE PBIVILEQE 

FORMS THE ESSENCE, . . 344 



Section I. Chxtboh SsAiBy . 

II. Plaois of Public Ahubucbnt, 
III. Pbivilboe of SELLii^a Commodities, 

XVII. RAILWAYS, 
XVIII. BOWING CONTRACT, . 



. 345 

. 347 

. 348 

. 348 

. 358 



BOOK IIL 



CONSTITUTION OF THE CONTRACT OF LEASE, 



Chapter I. GENERAL DOCTRINE OF CONSTITUTION, . 



. 360 



IL CONSTITUTION OF LEASE AS A PERSONAL 

RIGHT, 362 



IIL VERBAL LEASE, 

Section I. Constitution of Verbal Lease, 
IL Duration of Verbal Lease, 
III. Mode OF Proying Verbal Lease, 



. 363 

. 363 

. 364 

. 366 



IV. Operation of Rei Interybntus upon Verbal Lease, • 369 



IV. WRITTEN LEASE, . 



. 371 



Section I. Evibencb of Constittttion and Tenor, . . 371 

Art. 1. Written Evidence necessaiy, . . 371 

2. Effect upon the Granter and his Representatives, . 372 

3. Purport of Writing, . P , . 373 

4. Construction of Writing, .... 374 

5. Oath, ...... 377 

6. Admissibility of Parole Evidence in the Constitu- 

tion, or for the Control or Expiscation of a Lease, 377 



CONTENTS. 



XIX 



Seetion II. Formal WBimN Lsasb, 

Art 1. Clause of Description of Parties^ 
2. .«• of Destiiiatiozi, 



3. 




of Possession, 


4. 




of Duiation, 


6. 




of Reservation, 


6. 




of MeliorationB by Lessor, 


7. 




of Warrandice, 


8. 




of Bent, 


9. 




of Meliorations by Lessee, 


10. 




of Preservation, 


11. 




of Insurance, 


12. 




of Thirlage, 


13. 




of Management, 


14. 




of Bankruptcy, 


16. 




of Bemoval, . 


16. 




of Beference, 


17. 




of Mutual Performance, 


la 




of Begistration, 



19. Testing Clause, 

III. Yabiations in Claussb, . 

Art !• Dairy and Pastoral Farms, . 

2. Mills, 

3. Minerals, 

4. Fisheries, 

5. Manufactories, 

6. Steam-Power, 

7. Ferries, 



lY. Tbstiko Clause, • 

Art 1. Solemnities of Execution, . 
2. Tenor of the Testing Clause, 



PAcn 

. 381 

. 882 

. 382 

. 383 

. 384 

. 386 

. 386 

. 386 

. 386 

. 388 

. 388 

. 389 

. 389 

. 389 

. 391 

. 392 

. 392 

. 393 

• 393 

• 393 

. 393 

. 393 

. 394 

. 396 

. 398 

. 398 

. 399 

. 399 

. 399 

. 399 

. 401 



V. Stamp Lawb applicable to the Contract op Lease, . 403 



Art 1. Statutes, .... 

2. Execution of the Statutes in Scotland, 

3. Execution of the Statutes in England, 



403 
407 
413 



YL Abticles of Lease, 



416 



Art 1. General Nature and Object^ 


. 416 


2. Purport, .... 


. 416 


3. Modes of Executing, 


. 416 


4. Tenor of Belative Leases, . 


. 418 


6. Validity of Articles of Lease, 


. 418 



CONTENTS. 

PACK 

Section VII. Written Obligation to Grant a Lease and Written 

Acceptance, ...... 420 

Art. 1. Missive Letters, or Obligation and Acceptance, . 421 

2. Minute of Lease, ..... 421 

3. Articles of Roup, ..... 422 

VIII. Rental Rights, or Rentals, .... 423 

Art. 1. Qeneral Description, .... 423 

2. Form of Rental Rights, . .424 

3. Crown Rentallers, ..... 426 

IX. Invalidity op a Written Lease, Defective or Incom- 
plete, AND not Followed by Possession, . . 427 

Art 1. General Nature of Such Defectiveness or Incom- 
pleteness, ..... 427 

2. Defectiveness from Improbativeness, • . 427 

3. Incompleteness from Absence of Signature of Party, 428 

4. Incompleteness from Conditional Tenor of Obliga- 

tion, ...... 429 

X. Effect op Possession or Rei Interventus upon a 

Lease Defective or Incomplete, . . . 429 

Art 1. Qeneral Doctrine of Possession, or Rei Interventujs, 429 

2. Possession cures Informality or Defectiveness, . 430 

3. Cases where Possession does not cure Informality or 

Defectiveness, ..... 438 

4. Effect of Rei Interventus, .... 440 

XI. Prorogation and Renewal of Lease, . . . 442 

Chapter V. LEASE AS A REAL RIGHT, . .444 

Section I. Statute creates Lease into A Real Right, . . 444 

II. Who are or are not accounted Singular Successors, 

against whom the Statute gives Protection, . 446 

Art. 1. Against whom the Statute protects the Lessee, . 445 
2. Against whom the Statute does not protect the 

Lessee, ...... 446 

Chapter VI. WRITING, 448 

VII. SUBJECT-MATTER OF LEASES WHICH ARE OR 

ARE NOT PROTECTED BY THE STATUTE, . . 451 

Section I. Subjects Protected bt the Statute, . . . 451 

11. Subjects not Protected by the Statute, . . 452 



CONTENTS. XXI 

PAGE 

Chaptbb VIII. POSSESSION, 456 

Section I. Natube of Possession under the Statute^ . . 456 

II. Legal Necessity of Possession^ . .457 

III. Effect of Possession or of Want of Possession, . 458 

Chapter IX. DURATION, 460 

Section I. PoucT of Granting Leases of Definite and Consider- 
able Duration, ..... 460 

II. Lease to be Valid against Singular Successors must 

BE OF Definite Duration, .... 461 

III. Perpetual Lease Invalid against a Singular Sue- 

CESSORi ....... 462 

IV. Lease to Endure Indefinitely until Payment of a 

Debt, or in Security of Interest Due by the 
Lessor to the Lessee, ..... 463 

V. A Lease, of whatever Fixed Duration, is Valid 

WHERE THE LeBSOR'B PoWBRS ARE UNLIMITED, . 466 

VI. Duration where the Lessor's Powers are Limited, 470 
VII. Lease for Successive Lives and Separate Periods 

afterwards, — DURING PLEASURE, — WITH AmBRNA- 

TivE Duration, — ^bearing Reference to Previous 
Lease, — and without an Ish, .... 470 

Art. 1. Lease for Successive Lives and separate Periods 

afterwards, • . . . . 470 

2. Lease during Pleasure Terminates with the Life 

of the Lessor or Lessee, . . . 472 

3. Lease with Alternative Duration, . . 472 

4. Lease bearing Reference to a previous Lease, . 473 

5. Lease without an Ish, .... 473 



Chapter X. RENT, 473 

Section L Rent AS A Statutory Requibitb, .474 

II. Rent must not be Elusory, . . . .475 



»• 



xxii CONTENTS. 

FAOI 

Section III. Of what Rent mat Consist, . . . 477 

Art 1. Money or Portion of Produce, . . 477 

2. Services, ...... 478 

rv. Stipulated Retention of Bent, .... 479 
y. Bebtbictions on Power of Lessor to Fix Bent or tae;e 

Grassum, ...... 483 



Chapter XI. BENTAL BIGHTS WITH BELATION TO SINGULAB 

SUCOESSOBS, 483 

Section I. Writinq, ....... 483 

II. Possession,. ...... 484 

III. Duration, ....... 484 

Art 1. Duration where no Ish is expressed, nor Heirs 

axe mentioned, ..... 484 

2. Bental granted to the Bentaller and his Heirs, . 486 

3. Perpetual Bental, .... 487 

IV. Bent, ....... 487 



Chapter XII. PBOBOGATION AND BENEWAL OF A LEASE IN 

QUESTIONS WITH SINGULAB SUCOESSOBS, . 488 

Section I. Where Possession on New Lease is hade to cohhencb 

axitsDatB) ...... 489 

II. Where there is a Prorogation or Benewal to gom- 

ICBNCB AT A SUBSEQUENT Date, • . 489 



Chapter XIII. ASSIGNATION OF LEASE, .... 

Section I. Defihitiom slvd Nature of AssiaNAXioN, . 493 

II. Tenor and Form of an Assionation, . . .493 

III. Intimation, ...... 494 

Art 1. Formal Intimation, .... 494 
2. Equipollents, • • • . . 496 



« a • 



OOKTBNTS. XXlil 

PAOI 

Section IV. Translation and Rbtboosssion, . 496 

y. P0B8ESSION9 Naiubaii and CiYiLy . . 496 

YL Absionation may bb Absolute ob QuALuriBD^ . . 497 

Art 1. Absolute Assignatioii, .... 497 
2. Qualified AflsignatLony .... 498 

VII. DOOTBINB OF THE TbXT WbITEBS^ AND PUBPOBT OF THE 

Decisionb bblatiye TO AN AssiaNATiON Betenta 
P0SSE8SIONB, . . . .499 

Art. 1. Doctrine of the Text Writers, . 600 

2. Doctrine of the Decisions, . . 501 

VIII. Pbofosed Altebation of the Law, including a 

Bbgisisib FOB Leases AND AssiONATioNs, . . 509 

IX. " An Act to Pbovidb fob the Registbation of Long 

Leases in Scotland, AND Assignations thebeof/' . 510 

Art 1. Leases admissible and Registers competent^ . 511 

2. Assignations and Translations, . .511 

3. Title of Heir, Creditor, or Trustee, . . 612 

4. Preferences, . . . . .513 

5. Renunciations and other Denudations, . 513 

6. Mode of Registering, . . , .513 

7. Legal Effects of the Registration and other 

Procedure, . . . . .514 

a Importation of the 10 and 11 Vict. c. 50, . 515 

X. Decisions belative to Tbanslation and Retbocession, 516 

Chaptbb XIV. SUBLEASE, 517 

Section I. Constitution, Fobm, and Solbmnitibs of Sublease, . 517 

Art 1, Constitution of the Sublease, . . .517 

2. Form of the Sublease, .... 519 

3. Solemnities, ..... 520 

4. Mode of Completion of Sublease, . . 520 

IL Dubation OF Sublease, . . . . .621 

III. Assignation and Renunciation of Sublease, . . 521 

Chaptbb XV. TACIT RELOCATION, 523 

Section I. Natubb of Tacit Relocation, .523 



xxiv CONTENTS. 

PAQB 

Section II. Doctrine of thb Law of Scotland, . . . 524 

Art 1. Possession reqaisite, .... 524 

2. Warning or Renunciation^ by whom, and witiiin 

what time it must be given, . . .525 

3. Effect of not following out Warning or Be- 

nunciation, ..... 526 

4. Tacit Relocation created by Receipt of Rent, or 

by similar matter, and vice vena^ . . 526 

III. Kinds of Leases and Subjects to which Tacit Relo- 

cation APPLIES, . . .529 

Art. 1. Kinds of Leases, .... 529 

2. Subjects, ..... 529 

IV. Against whom Tacit Relocation Operates, . . 529 

V. Is Possession bt Tolerance or bt a Virtual Lease 

Recognised AS Valid ? . . . . .531 



INDEX OF CASES CITED. 



Furmun, 



A By petitioner 

A . 
A . 
A . 

A . 
A . 

Aberoom, Earl of 
Abeicom, Maiquis of 
Abercom, Maiquis of 
AbeTcromliy 
Abezdeen, £ishop of 



Aberdeen, Bishop of 

Aberdeen, Bishop of 

Aberdeen, College of 

Aberdeen, College of 

Aberdeen, College of 

Aberdeen, College of 

Aberdeen, Earl of . 

Aberdeen, Old College of 

Aberdeen, Treasoxer of 

AberdooT, Heritors of 

Abojne, Earl of . 

Aboyne, Earl of . 

Aboyne, Earl of . 

Aboyne, Earl of 

Accountant of Court 

Accountant of Conrt 

Adam 

Adam 

Adam and another 

Adam and others . 

Adamson . 

Adamson • 

Adamson • 

Addie 

AdTocate-Qeneral . 

AdTOcate, the Lord, and Biddel 



Defmden. 

. . . . ii, 106 

Fetnie . . . . i, 472 

B i, 71, 129, 218, 262, 365, 370, 413, 

478, 485, 527 ; ii, 13, 38, 44, 

48, 303, 332, 350, 351, 354, 

377, 393, 441, 576, 610. 

i, 180, 181 

ii^440 

li, 53 

ii, 610 

ii, 611 

i, 167, 168 

ii,449 

ii, 516 

ii, 598 

i, 260, 262 

ii, 126 



Cunningham 

Dnnbar . 

Duncan . 

Gladston's Brother 

Huntly, Marquis of 

Simneon . 

Wallace . 

Grieve . 

Paisley, Town of 

Findlay . 

Aberdeen, Executors of 

Biahop of 
Forbes . 
Lindsay . 
Fraser, Lord 
Menzies . 
Muchal . 
Northesk, Earl of 
Farquhar 

Aberdeen, Town of 
Gk)rdon and others 
Roddick . 
Grant . 
Innes 

Ogg 

Vassals . 

Morrison 

Gibay . 

M'Dougal and Ferguson 

Sutherland 

Napier • 

Benton & Co. • 

Balmerino, Lord 

Maxahall 

Strathlaw, Tenants of 

Youn^ • 

Sinclair and others 

Ardnamurchan, Tenants of 



the late 



i, 71 
i,70 
1,70 
1,74 
1,74 
i, 74 

ii, 142 

1,111 

i, 138, 141 

ii, 292 



1,136 



ii, 588 

1,337 

i, 431 

i, 527 

i, 173 

i, 209 

ii, 128, 374 

ii, 376, 379, 403 

ii, 301 

ii, 569 

ii, 613 

ii, 253 

i, 263 ; ii, 200 

ii, 192, 491 

1,372; ii,533 

. ii, 7, 8 



I 



XXVI 



INDEX OF OASES OITED. 



Ptfffuers. 



Drfenders, 







PAGE 


Advocate, the Lord 


Campbell 


1,83 


Advocate, the Lord 


Excommunicants, some 


11, 626 


Advocate, the Lord 


Forgan . 


ii, 610 


Advocate, the Loid 


Fraser . 


1, 61, 446, 468 


Affleck . . . . 


Affleck . 


11. 480 


Affleck. Lord 

Aglionby . . • . 


Mathie . . 1,362, 


364, 366; 11. 303 


Watson and others 


1, 230; ii, 447 


Agnew . . . . 


Cassillis, F-arl of 


. 1, 424, 487 


Agnew' . . 


Corcaphie 


u, 3 


Aguew . . . . 


Gillespie 


1, 103 


Agnew . . . . 


M'Nlven 


1, 110 


Anannay . • . . 


Alton 


1,487 


Ainsley 


Chisholm 


ii, 440 


Ainslie . . . . 


Tumbnll 


ii, 307 


Aitchison . . . . 


Benny . 


. 1, 242, 246 


Aitchison . . . . 


Glasgow, Magistrates of 


11, 462 


Aitchison . . 


Mansfield, Earl of 


ii, 544 


Aitken . . . . 


Reid 


11, 322 


Aitken's Trustees . 


Shanks and WaddeU . 


11, 217 


Alexander . . . . 


Alexander 


11,586 


Alexander . . . . 


Anderson 


1, 347 


Alexander . . . . 


Couper . 


ii, 191 


Alexander . . . . 


Dornoch, Tenants of 


11, 7 


Alexander . . . . 


Jackson, 


11, 122, 128, 138 


Alexander . . . . 


Thomson 


1, 169 


Alison . . . . 


Campbell's Creditors . 


ii, 371, 373, 436 


Alison . . . . 


Proudfoot 


1, 218, 237, 240 


Alison . . . , 


Ritchie . 


. 1, 467, 476 


Allan . . . . 


Aberdeen, College of . 


1, 137 


Allan . • . . 


Berry . 

Dunlop and Husband . 


ii, 493 


Allan . . . , 


ii, 308 


Allan . . . , 


Elder and others 


11,609 


Allan 


Macrae . 


1,160 


Allan . . . . 


Maitland and Campbell 


11, 308 


Allan . . . . 


Maxwell 


11, 308 


Allan 


Thomson 


ii, 495 


Allan and others . 


Walker . 


. 11,22,54 


Altham . . . . 


Smith . . . 


1,82 


Amos and Dunlop . 


E. of Dalhousle . 


11,338 


Anderson, petitioner 


• • • 


ii, 467 


Anderson . 


Abel . 


11, 267, 544 


Anderson . 


Alexander and Miller . 


i, 232, 242, 244, 
246, 452 


Anderson . 


Anderson- 


11, 577 


Anderson . . . . 


Gordon and others 


11, 248 


Anderson . 


Kerr 


ii, 607 


Anderson . 


Klnnear. 


iLl97 


Anderson . 


Linlithgow, Magistrates of . ill 269 


Anderson, J. and D. 


M'Callum and others . 


11, 202 


Anderson . 


Parishioners 


L 135 


Anderson . 


Provan and Town of Edinr. ii, 175, 364 






386, 411 


Anderson . 


Renfrew, Magistrates of 


i, 150 


Anderson . 


Thomson 


1, 311 


Anderson and Duncan 


. Tod . . . 


1 ^^ •^ 

11, 488 


Anderson . 


Yule . 


7 

11,19 


Andrew 


Morrison, . 1, 


314, 325 ; 11, 219 


Andrew and others 


Colquhoun 


* / 7 ^^ 

11,98 


Andrews, St, Archbishop of 


Glasgow, Magistrates of 


i, 160 


Andrews, St, Archbishop of 


Roxburgh, Lord i 


ii, 46 


Andrews, St, CommisfiaTy of 


Watson . 


. ii,397 



INDEX OF OASES OITED. 



XXVll 



Annand 

Annand, Viscount 

Annand 

Annand 

Annandale, Earl of 

Anstruther 

Anstruther 

Anstruther 

Arbuthnot 

Arbuthnot 

Arbuthnot 

Arbuthnot 

Aidrossy Heirs of 

Ardwell 

Aigyle, Bishop of 

ATgyle, Bishop of 

Argyle, Countess of 

Ai^le, Countess of 
Aigyle, Duke of . 
Aigyle, Duke of . 
Argyle, Duke of . 
Argyle, Duke of . 
Ai^'le, Earl of 
Argyle, Earl of 
Arkwiight . 

Armour 

Armstrong and Smith 

Amott 

Amott 

Amott 

Amott 

Amott 

Amott and others . 

Arthur 

Ashhurst . 

Athole^ Duke of, petitioner 

Athole, Duke of . 

A thole, Duke of . 

Athole, Earl of 

Auchinbreck's Factor 

Auld 

Auld 

Avery 

Aytoun, Tutor of 

Aytoun, Lady 

Aytoun, Lady 



B^ Laird of 

Baillie 

Baillie 

fiaillie 

Baillie 

BaiUie 

Baillie 

BailUe 

Baillie and others 



Defenders, 



Chessels 

EUiston and Scott^ Tenants of 

Grant 

Tenants 

Kithsdale, Earl of 

Anstruther and others 

Greenshields 

Spence . 

Campbell 

Colquhoun 

Finnart's Creditors 

Reid 

Dishrngton 

M'CuUoch 

Argyle, Commissary of 

Walker 

Dollar, Tenants o^ and 

of Argvle 
Moray, sheriff of 
Cunningham 
McAllister 
M'Arthur 
Russel . 
Campbell 
M'Naughten 
Billinge . 



Lands 

Bryceson 

Bell 

Currie . 

Qreig 

Hay 

Tenants 

Brown and Common 

Holemill, Tenants of 

Cliftonhall • 



Maule . 
Wedderbum 
Robertson 
Maclauchlan 
Baird 

Yule and Auld 
Chesslyn 
• 
Hume . 
Tenants 



B 



A Poor Boy 

Cuthbert 

Fraser • 

Hay . 

Letham • 

Lockhart 

Mackay 

Somerville 

M^Kenzie 

Stewart and others 



FAGS 

i, 164 

ii, 438 

11,468 

ii,69 

ii,611 

i, 90 

ii,606 

ii,359 

i,431 

i, 481; ii, 238, 267 

ii, 342 

i, 434, 449 

ii, 12 

ii, 12 

i, 626 

i, 626, 629 

the Earl 

i, 214 
ii,29 
ii, 64 
i,262 
ii, 472 
. ii,30, 64 
ii, 46 
ii, 71 
i, 297, 298, 299, 311, 
313, 316, 319 
i, 167, 373 
ii, 444, 473 
ii, 127 
i, 262 
ii, 610 
ii, 11 
i,446 
ii, 666 
i, 626 
i, 426 
i, 334 
i, 280 
i, 281 
i, 76 
i,480 
i, 293, 294 
ii, 10, 13, 14 
i, 309 
i, 186 
ii, 66, 328 
i, 424, 474, 484, 486 



i, 370 

ii, 329 

i, 376, 362 ; ii, 288 

i, 342 



> 

ii,340 



i, 166 



ii, 472 

i, 362^ 364, 366, 369 

i, 339 

i,410;ii,26 



XXYIU 



INDEX OF OASES OITXD. 



Eummn. 



Baird 
Bnird 
Baird 
Baiid 

Baird and Fraaer 

Balcanquhal 

Balfour 

Balibur 

Balfour, Parson of 

Balgonie . 

Bald's Trustees 



Ball, petitioner 
Ballandean 
Ballantine 
Ballantine 
Ballantine 
Ballardie . . 
Balmer 
BaLtuerinoch, Abbot of 
Bandeane . 
Banff, Laird of 
Banff, Lord 
Bannatine . 
Bannatine . 
Bannatine's Trs. 
Barbour 
Barclay 

m 

Barclay 

Barclay 

Baigenie^ Lord 

Baxna 

Baxr 

Barrack, Lady 

Bartlett 

Bathie 

Baxter 

Baxter 

Bayne 

Beatson, petitioner 

Beatson 

Beattie, 

Beattie, 

Beck, «ludicial Factor 

Beck 

Begbie 

Begbie and others 

Begbie, Wiseman, & Ca 

Befchies 

Belchier 

Belhaven, Viscount 

Bell, petitioner 

Bell 

BeU 

BeU 

BeU and others 
Bell, J and A. 



Flisk 



of Lochmaben 



Drf$nden, 




PAGE 


Faulds and others 


ii, 618 


Qraham , 


ii, 541 


Mount . . ii, 266, 446, 499, 536 


Inglis . 


ii, 223, 256 


Harper . 


ii, 486, 491 


Brown and Grordon 


ii, 607 


Craig 


ii, 671 


Cardross, Parishioners of . i, 490 


Lyle 


. i, 413 ; ii, 346 


Parishioners 


i, 474 


Hay 


ii, 324 


Alloa Colliery Co. and Earl of Mar ii, 618, 




639 


• • • 


i, 179, 186 


Argyle, Duke of 


ii, 139 


Sonar's Belict . 


ii, 324 


Ramsay 


i, 253 


Watson . 


ii, 609 


Bisset . 


i, 268 


Hogarth . 


ii, 183 


Grange Durham 


ii, 437 


Balgemo 


i, 74 ; ii, 575 


Tenants . 


u, 10 


Joass 


ii, 326 


Finlayson 


ii, 364 


Scott 


ii, 171 


Cunningham 

Bell and Cautioners 


ii,341 


. ii, 24, 626 


Fife, Earl of, and others 


ii, 233, 246, 250, 




253 


St Andrews, College of 


i, 139 


Simpson 


ii, 287 


Stewart . 


i, 531 


Allan & Co. 


ii, 398 


Macilwham and Speirs 


i, 318 


Reisgill, Tacksman of , 


• -ii, 129 


Stewart . 


ii,33 


Wharncliffe 


i, 371, 431, 437 


Monro . 


i, 166 


Paterson 


ii, I9I 


Walker . 


ii, 462 


• • • ■ 


i, 175, 186 


Scott 


i,446 


Lambie . 


ii, 530 


Low 


i, 260 


a . • • 


i, 148 


Bebow . 


i, 308 


Brown • • 


i, 166, 167 


Boyd 


i, 316, 373 


Frame . . 


ii, 202, 610 


Lowden, Tenants of 


ii, 360 


Moffat . 


i, 128 


Lus8, Lady 


i, 326, 328 


• • • • 


i, 179, 186 


Gunn 


ii,361 


Queensberry, Duke of . 


ii,302 


Queensberry, Executors o 


rthe 


Duke of 


ii, 267, 270 


Henderson 


ii,662 



Lamont and others i, 481 ; u, 238, 240, 267 



IKDBX OF CASES OITBD. 



Punuen, 



Defimdin, 













PAas 


BelsheB . ^ 


p • 


Fraser • 


> 


ii, 21« 


Belshes and Thomson 


CaHdeU • 


• 


ii, 221 


Beman 


1 


RujSbrd . 


• 


i,349 


Bennet 


• • 


Fonlden . 


• 


ii, 441 


Bennet 




Tumbull 


• 1 


i,464 


Bennie 


• 


Mack 


• 


ii,422 


Benry 


1 • • 


Allen 


* * 


i, 331 


Berwickshire, Justices of • , 


Cockbumspath, Tenants 


of . ii, 328 


Bethune 




Cockbumspath, Tenants of . i, 529 


Bethone • 




Morgan • 


» 


. ii, 165, 472, 640 


Bethune 




Jervice . 






ii,207 


Bethune's Tenants 




Bethune 






. ii, 38, 132 


Bett and others 




Murray . 






i,528;ii,28 


5|8gar 




Scott . 






ii,406 


Binning 




Douclaa 
Sinclair 






. i, 362, 364, 36i 


Binning, Lady 






. i,' 


236,238-9; ii, 122 


Binnj 




Binny . 






ii,33S 


Binny 




McLean 






ii,449 


Birkbeck . 




Boss 






i, 454, 492 


Bisset 




Caldwell 






ii, 376 


Bisset 




Whitson 






ii, 541, 644 


Bkckadder 


# * < 


Cockbum 






i],444 


Blackburn 




Gibson 






ii, 577 


Blackburn 




Wilson 






ii, 437 


Blackburn or Brown 


Inyerkeithins, T 


'own of 


i, 262 


Blackwood 


» • 


Alexander 






. ii, 376 


Blaikie 


» • 


Farquharaon 






ii,330 


Blain 


• 


Fezguson and Hunter 


i,528; ii,30,32, 

66 
ii, 677 


Blair 




. A 




Blair 




Blair • 




. i,83,49t 


Blair 




Brown • 




ii,138 


Blair 




LyaU . 
Miller . 




ii,48S 


Blair 






i,286 


Blair 




Robson • 




ii,460 


Blair and others 




Galloway and others 


ii, 574 


Blairquhan, Laird of • 


Craufora 


• 


ii,69 


Blanc 




Grei^ . 


• 


ii, 509 


Blanc 




Morrison and others 


ii, 175, 412 


Blaus 




Winraham 




ii,328 


Blount 




Pairman 




i, 414 


Blyth 




Craig 




. 1,209; ii, 113 


Boase 




Jackson 




i, 414 


Bogle 




Bogle • 




i, 104, 106 


Bogue 




Wight . 




ii,208 


Bontine 




Bontine • 




i, 90, 93, 104 


Bontine 




Cairick . 




. i,123 


Boog 




Jamieson 




ii, 160 


Bo<^ and Thomson 




Burntisland, 


Miw^istratei 
nd McLean 


1 of . i, 342 


Borrows and Connor • 


Colquhoun a 
St Andrews, 


i,246; ii,107 


Borthwick 




Archbishoi 


» of . i, 249 


Borthwick, Lady , 




Catcune, Tenants of 


ii,346 


Borthwick, Lady . 
Borthwick, Lord . 




Scott • 


• ■ 


. ii,69, 70 




Svm 
Tenants 


• 4 


ii,50 


Boswell 




• « 


ii,134 


Bow 




Stirling, Proyost of , 


i, 144 


Bowack 




Croall • 


• ■ 


1,238,496 


Bowhill . 


1 


Jackson 


• 4 


ii,448 


Bowie 




Duncan 


• • 


ii, 281, 286 


Bowis 




Barclay 


• « 


. ii,436 


Bowten, Vicar of , 




CodLbum 




• 


. i, 71, 77 



INDEX OF OASES OITED. 



Puiwen. 

Boyd . • 

Boyd 

Boyd 

Boyd 

Boyd 

Boyd 

Boyd . •• 

Boyd 

Boyd, Lord • 

Boyes and others . 

Boyle • • 

Boyle, Lord, and otheiB 

Boyn, Lady 

Braco, Loid 

Brand's Tra. 

Breadalbane, Earl of 

Breadalbane. Earl of 

Breadalbane^s Trs., MarqniB of 

Breadalbane, Marquis of 

Brewhonse 

Biidgeham 

Brims 

Brisbane's Trustees 

Broadwood 

Brock 

Brock 

Brock 

Brodie 

Broomfield 

Brown, petitioner 

Brown or Sharpe, and W. 

Brown 

Brown 

Brown 

Brown 

Brown 

Brown 

Brown 

Brown 

Brown 

Brown 

Brown 

Brown • i 

Brown • i 

Brown 

Brown . • 

Brown . -. 

Brown and ThomBon 
Bruce 

Bruce • « 

Bruce Stuart 
Bruce • • 

Bruce 

Bruce « i 

Bruce . « 

Bruce and Go. 
Brunton, Lady • 
Brydges . 
Bryson i * 



Defenders, 



Shaipe, petitioners 



Alexander 

Boyd . 

M*Garv* 

M'Kenna 

Millers 

Russell 

Sinclair 

Stone • 

Advocate, King's 

Henderson 

Crawford 

Pollock 

Tenants 

Innes 

Brand's Trs. 

Livingston 

M'Lauchlan 

Cambell 

M'Gregor and others 

Robertson 

Frontee 

Ferrier 

Lead, J. and J. 

Hunter 

Buchanan 

Cabbell 1,362, 

Cochrane 

Murdoch 

Young 



PAGE 

i, 221 



Birtwhistle 

Brown 

L. of C. 

Fletcher 

HiU . 

Lang 

M'Kell . 

Maxwell 

Ogilvie , 

Paterson 

Peacock i 

Robertson b 

St Andrews, College of 



i, 123 ; ii, 69 

ii, 15 

i, 411 

ii, 352 

i, 326, 328, 329 



1,234 

u, 440 

i, 212, 213 

ii, 465 

i, 163, 164, 165 

ii, 45^ 

. ii, 51, 67 

362, 364, 365, 369 

i, 321 

i,332 

ii, 575, 576 

ii, 835 

ii, 187 

i, 262 

i, 2oa 

ii, 424 

ii, 246, 527 

ii, 547 

ii, 480 

497, 504,505, 510; ii, 592 

i, 222 

ii, 482 

ii, 530 

i, 181, 184, 186 

i, 176 

i, 214 
ii, 349 

i, 461 
ii, 126 

i, 26a 



. ii, 54, 55 

ii, 16, 18, 1^ 

ii, 72 

ii, 461 

i,443; ii, 10 



1, 210 



Sinclair • 

Weir and Curaton 
Gardner 

Bruce i, 105, 119, 366, 509, 526 ; ii, 189, 

197, 318 



ii, 26, 31, 38, 55 

ii, 191 

i, 372 ; ii, 489, 

493 

ii, 369^ 

ii, 318, 322 

ii, 281 



Buchan « 

Erskine • 

Grant and Tenants 
Hunter and Leii^ 
Einloch * 

M'Leod 
Beath . 



Fordyce 
Weir 



* 



ii, 441 

i, 260, 263-4 

ii, 353 

i, 129 ; ii, 13 

ii, 604 

ii, 238 

ii, 464 

ii, 330 

ii, 326, 337 

ii, 201 



INDEX OF OASES OITED. 



XXXI 



Fwrmers, 

Bucdeuch^ Dncliess of 
Buccleach, Duke of 
Buccleucby Duke of 
Buccleuch, Duke of 
Bacdeuchy Duke of 

Bnccleach, Duke of 
Buocleuch, Duke of 

Bucclenchy Duke of 
Bnccleuch, Duke of 

Buccleuch, Duke of 

Buccleuchy Lord 

Buchan 

Buchan 

Buchan 

Buchan's, Earl of. TrosteeB 

Buchanan 

Buchanan 

Buchanan 

Buchanan 

Buchanan 

Buchanan 

Buchanan and Anderson 

Buckland 

Buckly 

Budge 

Budge 

Buittle, MiniBter of 

Bullions 

Burdon 

Burnett 

Burnett 

Burnett 

Burnett and others 

Burnet 

Bums and Grier 

Bute, Earl of 

Butter 

Butter 

Butter 

Butter 

Butter 

Byies 



Defenders. 

PAOB 

Davidson . • . ii, 60 

Edinburgh, Magistrates of . i, 278 
Elliot . . . . ii,584 

Ewart . . . • i,92 

Grierson and Duke of Queensbenys 

Executors . . . ii, 528 

Hyslop . . . ii, 527 

M'Murdo and Duke of Queens- 
berry's Executors . . ii, 529 
MTurk . . ii, 441, 444 
Queensberry's Executors, Duke of i, 103, 

107, 112, 114, 115, 123 
Tod's Trs. . . i,312;ii,219 



Tenants 

Leith 

Nisbet . 

Scott 

Cardross, Lord . 

Baird 

Baird and others 

Malcolm 

Muirhead and others 

Stark . 

YuiUe . 

Glasgow, Magistrates of 

Butterfidid . i^ 

Taylor . 

Brown's Trustees 

Siuclair . 

• • • 

Bayne . 
Dick . 
Aberdeen 
Eraser . 

M'Kinning and Forbes 
Simpson and others 
Stewart . 
Stewart . 
M'Kenzie 
Harvie . 
Loch 
M'Donald 
M*Vicar 
BiddeU . 
Law 



ii,51 

ii, 281 

ii, 607 

ii, 613 

ii,345 

i, 365 

i, 365 

ii, 209 

ii, 567 

ii, 220 

ii, 13 

ii, 200 

297, 304, 308, 324 

ii,378 

ii, 612 

u,71 

i,137 

i, 163, 164, 166 

ii, 138 

i, 471 

i, 517 

. i, 436, 449 

. i, 139, 141 

ii, 267 

ii, 462 

i,169 

u,ll 

ii,462 

i,68; ii,4 

i, 326, 328, 329 ; ii, 368 

u,392 
i,447 



CabbeU « 

Caddell . 

Cadzow 

Cairns 

Caithness, Bishop of 

Caithness^ The Master of 

Calder 

Calderwood 

Caldwell . 

Caledonian Railway Company 

Caledonian Bailway Company 



Brock . 

Bums . 

Lockhart 

Gerrard • 

Vassals • 

Caithness, The Earl of 

Downie . 

Smith • 

Stirk . 

Barr and Arthu!t 

Buchanan and 6QieiB 



504, 505 

ii,318 

ii, 548 

i,440 

i,73 

1,170 

1^209 

li, 15 

ii,341 

ii, 569 

ii,514 



xxxu 



INDEX OF OASES OITSD. 



Caledonian Railway Company 

Callender . 
Callender, CoonteBa of 
Calpie 

Cameron . 

Cameron . 

Cameron . 

Campbell . 

Campbell . 

Campbell . 

Campbell . 

Campbell . 

Campbell . 

Campbell . 

Campbell . 

Campbell . 

Campbell • 

Campbell . 

Campbell . 

Campbell . 

Campbell . 

Campbell . 

Campbell . 

Campbell • 

Campbell . 

Campbell . 

Campbell . 

Campbell . 

Campbell . 

Campbell • 

Campbell . 

Campbell . 

Campbell • 

Campbell . 

Campbell . 

Campbell . 

Campbell . 

Campbell . 

Campbell • 

Campbell • 
Campbell & Co. 

Campbell and Hogarth 

Campbell and Stewart 

Campbell's Crediton 

Campbell's Executors 

Campbellton. Mags, of 

Capnngtonf L« of . 

Cardrofis • 

Cardross . • 

Caidross, Lady 

Cardross^ Lady 

CardrosSy The Factor on the Estate of 

Cargill 

CamLly Heritors of Pazifih of 

Carlton, Creditors of 

Carlyle 

Carlyle 

Carmichael 

Camlichael 



Greenock and Wemyss Bay Bailway 



PAQK 



Company 
Tenants . 
Campbell 
Kennedy 
Cameron 
M'Donald 
Robertson 

Anstruther and others 
Argyle, Duke of 
Brown • • 

Buchanan 

Calder Iron Company 
Campbell 
Campbell 
Campbell 
Campbell 
Campbell 
Campbell 

Campbell and others 
Carruthers 
Cunningham 
Dougal . • 

Douglas • 

GkJlanach 
Gemmil . 
Grant • 
Howden . 
Johnston • 

Love 
M'Alister 
M'KeUar 
M'Kinnon 
M'Lean . 
M'Laurin 

MTherson and Campbell 
Balston . 
Robertson 
Siller . 
Watt . 
Welsh . 
Edinburgh, Magistrates 

Latta 
Boswall 
Campbell 
Campbell • 

Campbell 
Galbraith 
€(eddew 
• . . 

Colyille or Somerdike 
Hamilton 

Hamilton's Representatiyes 
Wight . 
Baxter . 
Tasker . 
Gordon . 
Lawson 
Lowther 
Bertram 
Chancellor 



ii,6e9 

ii,303 

ii, 375, 376 

ii,143 

ii, 131, 644 

ii,73 

ii,19 

i, 267; ii, 333 

li, 76 

ii, 222^ 617 

li, 49 

i, 216, 685 

i, 263; ii, 333 

i,176 

1,284 

i,274; ii,210 

i,341 

u, 332, 333 

ii, 320, 338 

ii,4&0 

i,234 

i,371 

i, 91; ii, 236 

1,231 

ii,256 

i,275 

i, 314 ; ii, 245, 251 

. ii,45,49 

1,111 

ii,140 

. ii, 8, 10 

i, 464, 467, 478 

i, 369 

ii, 26, 151, 602 

1,432,441 

ii,506 

1,364,439; ii, 125 

i, 467; ii, 578 

ii,460 

ii,617 

of; Boyd and 

1,342 

ii, 423, 649 

1,537 

ii,342 

1,274; 11,325 

1,343 

1,271 

1,144 

ii, 577 

i, 86; ii, 260, 264 

1,86 

ii,49 

11,429 

ii, 312, 318 

i«106 

u,28 

i, 172 ; ii, 23, 577 

11,69 

1,165 



INDBX OF CASES OITKD. 



ZXXlll 



Funuen, 

Cannichael 

Canuichael 

Cannichael 

Carnegie . 

Carnegie . 

Cain^;ie . 

Cam^e . 

Carnegie 

Camegie, Lady 

Camoiuie 

Canon Iron Company 

Cane 

Carmbbezs dose, Propxieton in 

CarmtheiB • . 

Carruthen . 

Cairathen . 

Camithen and othen 

Caisc 

Canon 

Carstain 

Caakieben, Lozd . 

Oaaaillia 

CaasiUifl, Earl of . 

Camillia, E. of 

Casaillis, £. of 

CaaaUliB, E. of . 

CauiUifl, E. of 

CaasUliB, R of 

OaiwilHis Tutor of . 

Cathcart 

Cathcart . 

Cathcarty Lord 

Cathcart . 

Cathie 

Cattems 

Caiider 

Canvin 

Cawfield, petitioner 

Chalmera . 

Charters . • 

Chatto^ Lady 

Gheethow . 

Cheyne . • 

Chirnaide • 

Chiahobn . 

Chiflhobn's Troateea 

CkriBtie 

Christie 

Chnatie . • 

Ghristisons • 

Church 

Church 

Chnmside • 

Clackmannan, L« of 

Clapperton and othexs 

Clark 

Clark 

Clark 

Clark 

Clark 

dark 



DrfMen. 

Colquhoon 

Peter . 

Tait and Eraser . 

Brechin, Magistrates of . 

Guthrie . 

Kintore, Lord, uid Qemmil 

Scott . 

His Tenants 

Her Hasbuid's Executors 

Keith . 

Donaldson 

Cairns . 

Beoch • 

Irvine . 

M'Qarxoch 

Thomson 

Stormont, Viscount 

Cunningham 

Millar . 

Brown and others 

Clark . 

Galloway, Sheriff of 

Finlay . 

Lochinvar 

M'Adam 

Maybole, Heritors of 

Bamsay's Creditors 

Tenants . 

Lochinvar 

Black . 

Mitchell and others 



PAOS 

i, 283 
ii, 269 
ii,301 

i,28S 
ii,500 

i 338 

i, 227, 472 ; ii^ 627 

ii, 122 

] 
ii, 479, 536 



1,435; 



11, 554 
i, 372, 468 
ii, 125, 139 
ii, 285^ 596 



Schaw i, 108, 122, 123, 273, 274; 344 

Sloss . , . . ii, 415 

Musselburgh, Magistrates of 

Tennent i, 286, 287, 292, 293, 

Hamilton 

Robertson 

• ■ 

Wilson . 
M*Duff . 
Halliburton 
Hampson 
Coulter, L. of . 
Parke 
M'Donald 
Chisholm 
Landale 
MTherson 

Stirling, Magistrates of 
Ker 

Brown . . 

Sharpe . 
Cume • • 

Balnamoon, Tenants of . 
Edinburgh, Magistrates of 
Baird 

Bennet and Miles 
Brodie . 
Clark . 
Dallas . 
Duncan . 



328 

,526 



1,106 



11,74 
ii, 611 
ii,193 
ii, 188 
i, 269 
ii, 200 
ii, 318 
ii,197 
i, 94, 237, 241 
i, 262 
ii, 386, 387 
u,69 
i, 424 
ii,49 
ii. 388 



1,155 
294; ii, 385 
ii, 112 
ii, 449 
i, 183 
ii,462 
i, 362, 364, 366 
11, 72 
ii, 558 
1,74 
ii, 56 
i, 103 
ii,236 
i, 342, 343 
ii, 178, 390, 412 
i, 144, 145 
i, 78, 104, 106 
i, 236 



i, 409, 412 



1,207 



i,464 

345 ; ii, 190 

ii,222 

ii,142 

ii,240 



1,121 



11,450 
ii, 423, 429 



XXXIV 



INDEX OF GASES CITED. 



Donator of 



Pwrmen, 

Clark 

Clark 

Clark 

Clark 

Clark 

Clark 

Clark 

Clark and Miller 

Clark's Creditors 

Clark's Creditors 

Clark's Trustees 

Cleghom, L. 

Cleghom, L. 

Cleghom's Escheat 

Clelland . 

Clugstone . 

Cochrane . 

Cochrane . 

Cochrane . 

Cochrane . 

Cochrane . 

Cochrane and others 

Cockbum . 

Cockbum . 

Cockbum . 

Cockbum . 

Cockbum . 

Cockburn and others 

Cockbura's Tutors 

Coldingknowes^ Lady 

Colegrave . 

Collart 

Collet 

Collins 

Colliston, L. 

Colquhoun 

Colquhoun 

Colquhoun 

Colt 

Commissioners of Annexed 

Cooke 

Cooper 

Cooper 

Cooper 

Cooper 

Cooper 

Copland 

Copley 

Corbet 

Corsebum • 

Corsehill, L. of 

Corstorphin, Master of 

Cossar 

Coster 

Court, Accountant of 

Couston 

Cowan 

Cowan 

Cowan 

Cox 

Craich 



Estates 



Defenders. 

Farquharson 

Gk)rdon 

Hope 

Hume 

Lamont 

Ross 

Sharpe 

Finlay 

Dewar 

Gordon 

HiU 

Crawford 

Tenants, his Father's 

Tenants . 

Crawford 

Goold . 

Black . 

Crawford 

Guthrie 

Hamilton 

Manson . 

Ferguson 

Burn 

Cockbum 

Bunse, Feiiars of 

Stewart 

Trotter . 

Samson . 

Cockbum 

Tenants . 

Dias Santas 

Avondale, Lady 

Balmerino, The Master 

Hamilton and others 

Errol, the Earl of 

Buchanan and others 

Montrose, Duke of 

Watson , 

Colt . . i 

M'Nab . 

Humphrey 

Bone and Black 

Bruce 

Campbell 

Eglinton's Trustees, Eail of 

Leslie 

Maxwell 

Day 

Vans 

Pollock 

Wilson 

Tenants 

Home 

Cowling 

Gilray 

Pitreavie^ Tenants of 

Brownlee . # 

Edinburgh, Magistrates of 

Peny . 

Stead and others 

Napier • 



PAGK 

. i, 449, 452 

ii, 268 

1,271 

ii, 600 

. i, 441, 473 

. ii, 574 

1,214 

ii,267 

ii,448 

. i, 85, 169 

i,^268 

ii,'123 

ii,438 

ii, 437 

ii, 342 

ii,641 

i, 210 

1,478 

ii, 621, 522 

ii,280 

ii, 312 

ii, 153, 466 

i,164 

i, 227 

i, 261 

u,445 

ii,405 

i, 466 

i,209;ii, 114 

ii,72 

i, 305 

ii, 12 

ii, 613 

ii, 660, 563 

ii, 197 

ii, 192 

i,280 

ii,207 

176, 177, 178, 179 

ii,49 

. i, 299, 308 

ii, 401 

i, 136 ; ii, 81 

ii, 209, 210 

ii, 428 

i,429 

i,283 

. i, 408, 414 

ii, 197 

462, 474, 486,' 488 

ii,446 

. ii, 65, 127 

i, 414 

i,209 

i, 263 

i,36» 

. i, 342, 343 

ii, 377, 378 

i, 320, 324 ; ii, 594 

i, 170 



of 



INDEX OF OASES OITED, 



XXXV 



Fvrwen, 

Craig 

Craigdallie and otheis 

Craighall, L. of 

Craighall, Tenants of 

Craigie 

Craigie, A. and W. 

Craigie, L. of 

Ciaigmiller, L. 

Cranstoun . 

Cranstoun and others 

Cranstoun, Loid, Creditors of 

Craw 

Crawford . 

Crawford . 

Crawford 

Crawford . 

Crawford . 

Crawford . 

Crawford . 
Crawford . 

Crawford . 

Crawford . 

Crawford, Lady M. 

Crawford of Jordanhill's Creditors 

Crawfordjohn, Lady 

Crawshay . 

Crichton . 

Crichton . 

Crichton 

Crichton 

Crichton . 

Crichton . 

Crichton . : 

Crichton and others 

Croker 

Croker 

Cromer 

Crosbie 

Crosbie 

Crosbie, L. of 

Cross 

Crossra^uel, Abbot of 

Cruicksnank, 

Culling 

Culter, L. of • 

Cumine 

Cumming, Gordon 

Cumming . 

Cumming and others 

Cumming's Trustees 

Cumnock, Parishioners of 

Cunningham 

Cunningham 

Cunningham 

Cunningham 

Cunningham 

Cunningham 

Cunningham 

Cunningham 



Defenders, 



Edinburgh Street Tramway Co 

Aikman . 

Kininmonth 

Kininmonth 

Reid 

Gordon and others 

Tenants . 

Chalmers 

Brown . 

Scott 

Scott 

Craw 



Boyle and others 
Gordon . 
Halkerston 
Kennedy 
Maxwell 

Ritchie . 
Stewart 



PAGE 

ii,306 
i, 160 



ii, 32, 197 

i,74 

ii, 71 

i, 83 

ii, 138 

ii,28 

ii, 53 

ii, 678, 588 

i, 443, 480, 492 ; ii, 578 

ii, 44 

i, 84 

ii, 320, 471 

i, 246 

i, 263 

ii, 459 

i, 238, 240, 249, 260 ; ii, 391, 

585, 588 

ii, 346 

i, 464 ; ii, 368, 386, 387, 391, 

393 



Bayley . 
Cbrdon . 
Lumsden 
Williamson 
Simpson and others 
Caprington, Laiid of 
Cooke • 
Crawford 
Grieve . 
M'CuUoch 
Miller • 

Polmont, Tenants of 
Taylor and others 
Warner • 



i, 91 ; ii, 237 

i, 248 ; ii, 81 

ii, 516, 552 

i, 104, 10 



1, 125 
i, 215 



. i, 372, 462 

ii, 577 

i, 470 



1,170 



Torrance 

Whiteford 

Dixon . • 

Crawford, The Earl of, 

Glaspin^ 

Maule, . 

Air, Lord 

Anaerson 

Carruthers 

Crichton 

Laing, Meason, and Taylor i, 620; ii, 273 

N • . . ■' "~" 

Queensberry, Earl of 

Keith and otherit 

Stevenson, 

Warner and others 

Gordon, Duke of, and Factor 

BeU 

Donaldson 

Hume . 

Muirhead 

Hamilton 

Sandeman 

Tufl&ial . 



ii, 359 

ii, 370, 374, 414 

i, 228 ; ii, 140, 480 

i, 272 

ii, 560 

ii, 94 

ii, 407 

i, 486 

ii, 24 

ii, 26, 161, 502 

. i, 70, 77 

ii, 328 

i, 301 

i, 447 

ii, 229 

i, 106, 106 

ii, 383, 401 

ii, 283 

ii, 463, 464 

i, 71 

ii,72 

i 447 

i, 217, 220| 225 

u, 28, 197 

ii, 460 

ii, 345 

i, 282 

ii, 618 



XXXVl 



INDEX OF CASES OITED. 



Ganningbam 

Cimninghame 

Cunninghame & Co. 

Gunnison 

Gunie 

Cuthbert 

GutluU 

Cutler 



D^mdsn, 



WTlHivnaaaia 
EWburton 
Hamilton & Co. 
Stoart or Somerville 
Crawford 

Inverness, Town of 
Jeffrey . 
Wancnope 



PAQB 

ii, 612 

ii, 128 

ii, 184 

ii, 362, 390 

ii, 414 

i, 260, 261, 264 

ii, 697, 601 

ii,303 



D 



Daer 

Dalgleish . 

Dalhousie, Earl of 

Dalhousie, Earl of 

Dalhousie, Earl of 

Dalhousie, Earl of 

Dallas 

Dairy, Minister of 

Dalrymple 

Dabymple 

Dalrymple 

Dalrymple 

Dalrymple, Hay 

Dalziel 

Dalziel 

Dalziel and others 

D'Arcy, Lord 

Darg 

Damley, Lord 

Darroch 

Davidson . 

Davidson . 

Davidson . 

Davidson . 

Davidson 

Davidson . 

Davidson . 

Davidson and others 

Davidson and others 

Davis 

Dawling's Balms 

Dawson 

Dawson 

Day 

Dean 

Dean 

Deans 

Deas 

Deas 

Deas 

Dempster 

Dempster 

Denham 

Denniston 

Denniston, M'Nair & Co. 

Deuchar 

Devon Iron Co. 



ii, 335 

i,261 

ii, 336, 341 

ii, 399, 400 

i 237 

i, 191 ; ii, 127| 687 

i,374 



Hamilton, Dnke of 

Dundas, Lord 

Crokat . 

Donlop & Co. 

Maule • 

Wilson • 

Fraaer 

Newal . 

Charles . 

Doufflas 

Hepburn 

Kennedy 

Mactier and Qilchrist 

Caldwell, Tenants of 

Lockhart 

Queensbeny's Executors, Duke of 



u 



144 
16 



Aswick or Askwith 
Darg 
Campbell 
Benny . 
Boyd 
Douelas 
Dunbar . 
Falconer 
Gordon . 
Murray . 

Oswald and others 
Aikman . 
Girvan . 
Jones 

Balmerinoch, Lord 
Pringle . 
Stewart . 
Austin . 
AUalley 
Irvine, Magis. of 

Abercromby 
Kyle . 

Scougal*and Semple 
Walker . 
CWhom 
M'Donald 
Wilson . 
M'Linto . 
M'Farlane 
Minto, Earlof . 
Mansfield, Earl of 



ii, 15 

i,491 

ii,671 

i,418 

85,446 

ii, 249 

ii, 641, 

649,663 

i, 299 

ii, 167 168 

i, 344, 629 ; ii, 64, 88 

. i, 226, 260 

ii, 438, 439 

i,412;ii,363 

ii, 644 

ii^ 616 

li, 15 

ii, 620 

ii, 667 

i, 160 

. ii, 63, 117 

i, 306, 324 

ii,441 

ii, 631 

i, 464 

i, 308 

1,306 

i, 149, 160, 160, 162, 

163,344 

ii, 223, 467 

ii,180 

ii,466 

ii,617 

1,150 

ii, 188 

1,118 

11,351 

i, 130, 216, 216 ; ii, 3 

i, 220, 226, 226, 250 

iif 261 



INDEX OF 0A8SB CITED. 



Dewar 

Dick 

Dick 

Dick 

Dick 

Dick 

Dick 

Dick 

Dick 

Dickenson 

Dickson 

Dickson 

Dickson 

Dickson 

Dickson 

Dickson 

Dickson 

Dickson 

DiUon 

Dingwall and Curator 

Diiom 

Dixon 

Dixon 

DobUe 

Dods 

Dods 

Doe 

Don, Cobel FiBhen of 

Donaldson . 

Douglas 

Douglas 

Douglas 

Douglas 

Douglas 

Douglas 

Douglas 

Douglas 

Douglas 

Douglas, M. of 

Douglas* Creditois 

Douglas' Cieditors 

DouU 

Doune 

Dow 

Dow 

Dowal 

Downie 

Downie 

Drum, li. of • 

Drum, L. of 

DmmkilJo . 

Drumlaurig 

Drumlanriff, L. of . 

Dmnunond • 

Drummond, petitioner 

Dmnunond • 

Drummond • 

Dmnunond • 

Dmnunond • 

Dunmore, Lord^ and others, petitioners 

Dnimqnluudly lu of 



Dtfindin. 

Moray, Countess of 

^^^""^'~^~ • • • 

Drysdale 

Fr^me and Lang 

■ ■ ■<■ ^M ^ 



Walker . 
Avis and others 

• • 

Tenants 
Cranston 
Dowie . 
Graham . 
Iddington 
Jones 
Tenants. 
Vernon . 
Walker . 

Wedderbnm's Tenants 
Somervel 
Carlyle's 
Douglas/ Lady 
Homes . 
Niven . 
Bnist 
Hay 
Mime 
Campbell 
OrahjBon . 
Jamieson 
Tenants. 
Laing . 
CowhiU. 
Scott . 
Hunter . 

• 
Gow 

MTherson 
Scott . 
Swanston 

• 
Cleland . 



11,246 

1, 246; ii, 142 

11,349 

11, 272, 273 

1,82 

11,300 

11, 193 

1,210,211 

i, 126, 127, 128 

11,630 

11,284 

. 11,32,33 

11,607 

11, 232 

1,127 



Frame 
Lands . 
Robertson 
SkaiUs . 
Stewart . 
Taylor's Trustees, 
Bisset . 
Campbell 
Dickie . 
Dickson • 
Douglas . 
Kerr and others 
Porteons 
Tweedle 
Watson . 
Campbell 

Dun ....*, xi# 
Little . . . 1,280,282 

Campbell . . 11, 468, 621, 622 

Fisher . i, 297, 299, 313, 320, 321, 324 
Lothian, M. of . . 11,686,687,593 

Fortune . . 11,286,417 

Walker . . . 1, 379 

1,413 

1,280 

11, 141 

1,84 

1, 166 

1, 210, 211 

. li, 66, 136 

1,186; 11,228 

11,11 

11, 671 

11, 644, 648 

11,10 

11, 113 

. 1, 466, 492 

11, 611 

U, 163, 646 

1, 218 

1. 



XXXYll 



PAOK 
11,415 
11,138 
1,90 
11,96 
11,389 



1,111 



391; i 



X, 263 
li, 388, 416 
. « 1,318 
; 11, 268, 270 
11,481 
1,490 
11,11 
11,197 
1,76 
li,24 
11,261 
1, 179, 186 
1,448 
: 11, 130, 131 
. 1, 481, 441 
U, 189 
1,169 
11,19,46 



3XXV1U 



INDEX OF OASES OITED. 



Pifmier«. 

Drumquhaflil, L. of 

Drybrough 

Drjsdale • 

Drysdale • 

Drysdole and others 

Drysdale and otheis 

Ducat 

Dudgeon • 

Dudgeon . 

Dudley, Lord 

Duff (of Braco) 

Duflf 

Duff 

Duff 

Duff 

Duff and others 

Duff 

Duflfy 

Duke 

Dumbarton, Magistrates of 

Dun 

Dun 

Dun 

Dun 

Dun 

Dun 

Dun. Lady, and Husband 

Dun^B Trustees 

Dunbar 

Dunbar, Competing, Heirs of 

Dunbar, Magistrates of 

Dunblane, Bishop of 

Duncan 

Duncan 

Duncan 

Duncan 

Duncan 

Duncan 

Duncan 

Dundas 

Dundas 

Dundas and others 

Dundas, Lord 

Dundas, Lord 

Dundee, Bakers of 

Dundee, Bakers of 

Dundee, Constables of 

Dundee, Deacons of 

Dundonald, Earl of 

Dunfermline, Creditors of 

Dunfermline, Earl of 

Dunfermline, Lady 

Dunkeld, Little, Minister of 

Dunipace, Lady 

Dunlop, Petitioner 

Dunlop & Co. 

Dunn's Trustees • 

Dunoon 

Dunsmore and others 

Durham , 

Durie, L. of 



Defenders. 







PAOB 


Polmais, Lady . 


11, 359 


Drybrough 


11,257,286 


Jamieson 


ii, 547 


Kennedy 


ii, 409 


VVemvss 
Wood . 


ii, 495 
11, 172 


Aboyne, Countess of 


11, 243 


Howden 


11, 221, 222 


M'Leod . 


ii, 199, 203 


Warde, Lord . 


. i, 297, 305 


Abstracters 


i, 259 


Day 


1, 240 


Fleming . 


ii, 261 


Fowler . 


. i, 109, 241 


Innes > . 


11, 163, 465 


Laing . 


11, 178, 597 


Wilson . 


11, 178 


Gray 


11, 423, 545 


Ferguson 
Graham . 


11, 489 
i, 280 


Brunton . 


i, 160 


Craig 


. ii, 14, 282, 449 


Dun 


. 1, 224, 233 


Hamilton'and others . 


11, 559, 562, 564 


Johnston * 


ii, 609 


Livingston 

Dun, Lord 11, 359, 


11, 227 


360, 367, 393, 394 


Zetland, Earl of 


ii, 255 


Dundee, Earl of 


11, 155 


• • • < 


1, 219 ; ii, 165 


Kelly . 


■ 


. i, 342, 343 


Drummond 




1, 526 


Barrow . 




i, 432 


Barton . 




ii, 84 


Cowie . 




11, 549 


M'Dougal 




11, 472 


Bae 




1, 228 


Thomson 




. 11, 96, 141 


Welsh . 




. 11, 96, 141 


Brown . 




. 1, 336, 328 


Morrison 




ii, 598 


Hood and others 


ii, 600 


• • • < 


ii, 30 


Scott Moncrieff • , 


11, 532, 533 


Dundee, Magistrates of 
Just and Miller . 


1,268 


1, 262 


Strathmartln, L. of < 


11, 197 


Dundee, Magistrates of , 


1, 146 


Glenagies and Earl of ]M 


[ar . 1, 471 


Officers of State . 


1, 529 


The Countess . 


11, 112 


The Earl 


i, 227 


Heritors . 


1, 136 


Watson and Vert 


ii, 409, 436 


... 


1, 97 


Dalhousie, Earl of 


11, 398 


Zetland, Earl of 


1,324 


Stewart . 


1,447 


Oswald . 


11, 460 


Henderson and Llvingsl 


x>n . 11, 587 


Duddingston 


■ 


1,328 



INDEX OF OASES OITED. 



XXXIX 



Pursuers, 



Defenders. 



E 



East AngliftTi Railway Co. 

Easton 

Edgar 

Edmbuighy Bailies of 

Edinburgh, Bishop of 

Edinburgh, Brewers of 

Edinburgh and Glasgow Railway 

Edinburgh, Hammermen of 

Edinburgh, Magistrates of 

Edinburgh, Magistrates of 

Edinburgh, Magistrates of 

Edinburgh, Magistrates of 

Edinburgh, Merchant Company of 

Edinburgh, Town of 

Edmond 

Edmond 

Edmonston 

Edmonston 

Edmonston 

Edmonston 

Edmonston 

Ednam, Lady 

Eglinton, Earl of 

Eglinton, Earl of 

Eglinton, Earl of, and Curators 

Eiston 

Elder 

Elgin, Earl of 

Elgin, Earl of 

El^in, Earl of 

Elgin, Earl of 

EUbank, Lord 

Elibank, Lord 

Elibank, Lord, and others 

Elibank, Lord and Trustees 

Elliot 

Elliot 

Elliot 

Elliot 

Elliot's Case 

Elliof s Trustees 

EUrick's Trustees 

Elmslie 

Elphinston 

Elphinston 

Elphinston, L, of 

Elwes 

Empson 

Emslie 

Erroll, Earl of 

ErroU, Lady 

Erskine's 1^ 

Erskine 

Erskine 

Erskine • 

Erskine 

Erskine, Lord 



Eastern Counties Railway Co. 
Longlands 

Whiteheads . . i 

East Lothian, Heritors of 
Brown .... 
Edinburgh, Sheriif-Depute of . 
Co. Stirling and Dunfermline Ry. Co. 
Stewart 



PAOB 

i, 349 

ii, 192 

172 ; ii, 23 



of 



Edinburgh, College of 

Edinburgh, Fleshers of 

Paterson 

Provan's Creditors 

Heriof s Hospital, Govs. 

Binny . 

Edmond 

Beid 

Bryson . 

Ecunonston 

Fullarton 

Hamilton 

Preston . 

Heir, The 

Ayrshire, Justices of 

Fulton . 

Tenants 

Eiston . 

Allan 

Ferguson 

Tweeddale, Marquis of 

Walls i, 242, 139, 348, 518 ; ii, 88, 447 



Wellwood 

Hay 

M'Kenzie 

Pentland 

Hamilton 

Buccleuch, Duke of 

Currie . 

Elliot . 

Pott i, 90, 103, 104, 105 



Elliot . 

Dujff 

Grant and McLean 

Guthrie . 

Leith 



i, 191 



Mawe i, 297, 299, 301 

Soden . 

Duflf 

Ury, Parishioners of 

Cruickshanks . 

Crombie 

Glendinning 

Kerr 

Miller . 

Pitcaim • 



Stirling^ Magistrates of 
Eakdalemnir, Minister of, orM*Garroch' Scott 
Estem .... Hemble . 



ii, 465 
i, 73 

ii, 274 
i, 368 
i, 167 



. i, 139, 140 

. i, 197, 342 

i, 149, 160, 153 

ii, 176, 385, 411 

. i, 144, 145 

i, 145 

i 227 

, 206, 391 ; ii' 131 

ii, 28 

i, 365 

ii, 69 

ii, 68 

ii, 453 

11, 



11 



}h 



613 

322 

33 

11,453 

i, 128 

ii, 609 

i, 166 

ii, 88 



i, 469 ; ii, 287 

ii, 126 

i, 274 

i,92 

.1,117,118 

,205,251; ii, 601 

.i, 112, 118 

.i„105, 112 

, 106, 108 ; ii, 527 

i, 82 

; ii, 236, 333, 334 

ii, 479 

ii, 449 

ii, 18 

i, 269 

i, 240 

302, 304, 305, 324 

i, 303 

i, 369, 433 

i, 529 

ii, 444 

ii, 214, 489 

i, 374 

i, 339 

ii,322 

i, 75 

i, 280; ii, 585 

ii, 317 



1,347 



xl 



INDEX OF OASES OITED. 



Purtuirs, 



Efisilmont, Ladj 
Ewing 
Ewing 
Ewiog 



Drfmden. 

Tenants . 

Chalmeis and CollioB . 
Crawford . . 

Stdrling, Boad Trustees of 



PAGE 

ii, 5 
ii,634 
ii, 221 
ii,322 



Fairfax and others 

Fairholme . 

Fairlie 

Fairlie 

Fairlie 

Falconer . 

Falconer . 

Falconer • 

Falconer . 

Faldenside, L. of 

Falkinton . 

Farquhar • 

Farquharson 

Farrant 

Feath erstonehaugh. 

Fenton 

Fenton 

Ferguson . 

Ferguson . 

Ferguson . 

Ferguson . 

Ferguson . 

Ferguson . 

Ferguson . 

Ferguson . 

Ferguson . 

Ferguson . 

Ferguson . 

Fernie 

Ferres 

Ferrier 

Fife, Earl of 

Fife, Earl of 

Fife, Earl of 

Fife, Trustees of the Earl of 

Fife, Trustees of the Earl of 

Fife, Earl of 

Findoury 

Finlay 

Finlayson 

Finlayson 

Finlayson 

Finlayson 

Finlayson and Weir 

Finnie 

Finnie 

Fiaher 

Fisher 

Fitzherbert 

Fleming 

Fleming 

Flemings 

Flemings 



Qreenshielda 

Livingston 

Gibson . 

Johnston 

Nelson and Falton 

Hay 

Jamieson 

Smith . 

Thomson 

Bemerside, L. of 

Cress 

Campbell 

Farquherson 

Thomson 

Fenwick 



ii, 507, 667 
u,465 
i, 169 
ii, 386 
ii,597 
i, 196, 222, 248 
ii,12 
ii,75 
i,171 
ii, 13, 46 
i,236 
i, 208 ; ii, 113 
i,99 
1,306 
i,216 
ii, 166, 157 
ii, 200 
ii,609 



Grant 

Mathertie, Tenants of 

Dick 

Ferguson i, 123, 127, 128, 220, 273, 276 ; 

ii, 166 
Galloway 

Glasgow, Magistrates of 

Harvey , 

M<CandHsh 

M'Dowal and others 

Macdowall 

M'Nidder . 

Morrison 

Muir 

MitcheU 

Ferres . 

Hector . 

Fife, Trustees of the Earl of 

Gordon . 



King 

Duncan . 

Wilson . 

WOson . 

Brechin, Town of 

Forbes . 

Finlayson 

Kidd . 

Monro . 

Peddie . 

Clayton . 

G. & a W. By Co. 

Mitchell or Trotter 

Dickson 

Tumbull 

Shaw 

Baird 

Ure 

Flemings 

Morrison 



u, 612 

i, 342, 343 

ii, 352 

ii,302 

i,341 

i, 341 

ii,209 

u,8 

ii, 449, 463 

i, 331 

i, 82 

ii, 616 



i,81 
i,280 



1, 262 

i, 375 

i, 99, 248, 454 

i, 337, 279 

i, 143 

u,74 

i, 176, 177, 187 

i, 186 

i, 91 ; ii, 236 

ii,488 

ii,142 

i, 358 

i^ 323 ; ii, 493 

i, 296 

ii, 122 

i, 301 

ii,454 

ii, 656, 567 

i;227 



ii,95 



INDEX OF OASES OITED. 



Zli 



FlemiugB • 

Fletcher (of Aberlady) 

Fletcher 

Fliak, Paraon of 

Flockhart • 

Flowerdew 

Foley 

Forbes, Petitioner 

Forbes 

Forbes 

Forbes 

Forbes 

Forbes 

Forbes 

Forbes 

Forbes 

Forbes 

Forbes 

Forbes 

Forbes 

Forbes 

Forbes and another 

Ford 

Fordel, L. of 

Fordjce 

For&Ty Magistrates of, and Potter 

FormaiL, Tutors o^ Petitioners 

Forrester . 

Forrester . 

Forrester 

Forrester 

Forrester's Ezecntor 

Forster and Duncan 

Forsyth 

Fotheringham, L. 

Fowler 

Fowlie 

Forwlis 

Fawlis 

Forwlis 

Fraser, petitioner 

Fraser, petitioner 

Fraser^ petitioner 



Dtfmdtn, 



Fraser 
Fnuer 



Fnaer, A. 
Fraaer, C. 



Fraser 



Fnser 
Fraser 



Fraser 

Fraser and Tait 



Macdonald 



Fletcher's Trustees 
Parochiners 

Kirksession of Aberdour 
Buchan . 
Addenbrooke . 

• • • • 

Anderson 

Buchan . 

Duncan . 

Forbes . 

Inverness, Magistrates of 

Inverness, Town of 

Leys, Masson, & Co. 

Milne and others 

Saltoun's Executors, Lady 

Smith . 

Ure . . . 

Walker . 

Wilson . i, 110, 369, 373,' 374^ 438 

Watt and Her Majesty's Advocate i, 147 

Hillox . . . . ii,473 



PAOS 

ii, 553 
ii,440 
ii,232 
i, 474 
i, 145 
ii,346 
i,308 
i, 179, 186 
i,33 
i,129; ii, 13 
ii, 134, 603 
ii, 29 
i, 264, 265 
i, 261 
i,382 
ii, 111 
ii,160 
i,283 
ii, 145 
i, 259, 263 



Freuchy, Tenants of 

Brydges 

Malcolm 



A 

Millig ft y) 

Thomson 
Wriffht . 
Dreddon, L. 
Adamson 
Aird and others 
Bruce . 
Balmerino 
Cant 
M'Lean . 



Innertyle, Tenants of 
M*Whirter 



Abercom, M. of 
Brebner . 
Duff 



Ewart . 
Fraser 
Fraser 
Fraser 

Hogg 
Leslie 

Lovat, L. 

Mathieson 



i,84, 



i,260 
ii,337 
i, 265 
ii, 113 
ii, 613 
h 206, 212, 213 
ii,487 
ii, 492, 494 
ii, 444 
ii, 455 
ii, 573 
i, 526 ; ii, 50, 65 
ii, 613 
ii, 359, 410 
365, 369, 370, 441 
ii,47 
i, 164 
ii, 152, 507 
i, 186 
i, 173, 174 
ii, 196 
ii, 129, 583, 603 
i,441 
i, 280 
ii, 152, 449 
224, 226, 518 ; ii, 91, 247 

ii, 233 
ii, 233 
ii, 571 
i, 362, 364, 366 
i, 166 
ii, 183 
ii, 228 
ii, 536 



Mackay 

M'Donald and Jackson _ ^,^ 

Maitland ii, 138, 249, 252, 263, 256,' 490 
Middleton . . . i, 120 

Pitsligo, L. . . 1,457,459 

Umon Canal Co. and Sir T. Car- 

michael . . ii, 202 

e 



xlii 



INDEX OF OASES OITflO. 



Freeland 

Frederick . 

Frendraught, YiBcoont 

Frier 

Fnllarton . 

Fallarton . 

Futt 



Defenders, 

Monteith 

Maitland h Coiuiingbam 

Seyton 

Haddington, E. of 

Crawfora and others 

Richmond 

Buthven, Lord 



PAOX 

ii,32 

11,569 

li, 85 

11, 214, 243, 248 

11, 481, 483 

1,135 

11, 453 



Gachen 

Qage 

Qairden 

Gairlles, Lord 

Qaitmilk, Feoars of 

GkdashlelB, L. of 

Galbraith's Tra. 

Gall and others 

Galloway . 

GkUoway . 

(Jalloway . 

Galloway, Bishop* of 

GkiUoway, Countess of 

Galloway, E. of 

Galloway, E. of 

Galloway, E. of 

Galloway, E. of 

Galloway, E. of 

Galloway, E. of 

Ghilloway, E. of, and others, 

Galloway, Sheriff of 

Gammel 

(rammel . 

Gammel and Dayldson 

Gammel's Trustees 

Garden 

Garden 

Ckoden 

Gardner and Steel 

Gardner 

GkoToch «. 

Gasten, Vicar of 

Gatherer . 

Gemmlll . 

Gentle 

Glbb 

Gibson 

Gibson 

Gibson 

Gibson 

Gibson 

Gibson 

GUchrist and others 

GIU 

GIU 

Gillanders . 

GUlespie • 

GiUesple and Husband 

GiUles 

GlUon 

GlUon 



petltii 



oners 



G 

Walklnshaw 

Newmarket Railway Co, 

Watson 

Stewart 

Dunfermline, Feuars of 

MackerstoiL L. of 

Eelln^n Iron Works 

Muir£rk Iron Co. 

MTherson 

Robertson & Co. 

Nicholson 

Innes 

M'Eenzie 



Dairy. Minister of 

M'Culloch 

M'Hutcheon 

Tallzifer 

Tenants 

Wigton, Burgesses of 



• « 



Cndgcaffie, L. of 

Low 

Yule 

Anderson 

Miller, 

A 

Grecjory 

Lindsay 

Montgomery 

Walker and Donald 

Forbes 

Valentine 

Gumming 

Riddell, &c. 

Harvey 

Winning 

Altken 

Corsble, L. of 

May and Husband 

Moffat 

Scoon 

Scott 

Einghom, Magistrates of 

Fife% Trustees^ Earl of 

Winning 

Craig 

Clark 

Russel and Son 

Ma)onald 

Alexander 

Mulrhead 



1,464 

1,349 

1,260 

1,462 

1,259 

11,41 

1, 397, 514 

1,277 

11,427 

11,156 

11,313 

1,471 

1,125 

1,144 

1,520 

1, 236 ; 11, 587 

1, 153; 11, 194 

1,486 

1,152, 487; 11,123 

1,183 

11,14 

11,173 

1, 164 

1,420; 11,239,248 

11, 496 

11, 577 

ii, 159 

11, 345, 438 

11, 468, 469 

11, 275 

1,448 

1,71 

11, 487, 488 

1, 278 ; 11, 212 

i, 455, 459 ; 11, 20, 21 

11,469 

1, 163 

11, 610 

U, 395, 620 

11, 242 

1.164 

11,93 

1, 160 

1,360; ii,467 

1,376 

11,501 

1, 170, 216 

1, 270, 397 

11, 209, 210 

U, 241 

1, 206, 213 



INDEX OF GASES CITED. 



xliii 



Pwnuen, 

Gilmoni . 
Oilmour 

Qiidwood & Co. . 
Qiidwood & Co. . 

Girdwood & Co. . 

Olascow, Bairhead^ and Neilston 

i>iiect Railway Co. . 
Glasgow, Barrhead, and Neilston 

Railway Co. . 
Glasgow, Earl of . 
Glasgow, Earl o^ and Wilson 
Glasgow Fleshers 
Glasgow, Gbmkirk, and Coatbridge 

Railw^ Co. . 
Gla^ow, Imtgistiates of 
Glasgow, Magistrates of . 
Gla^w, Magistrates of 
Glasgow, Maltmen of 
Glasgow, University of 
Gla^w, Wrights of 
Glen 

Glendinning 
Gold 
Goldie 
Goldie 

Goldie 

Gooden or Chisholm 

Goodsir 

Goodtitle and Eastwick . 

Gorbals, Procnrator-Fiscal of 

(jrordon 

Gordon 
Gordon 
Gordon 
Gordon 
€h>idon 
Gordon 
Gordon 
Gordon 

Gordon 
Gordon 
Gordon 
€k)rdon 
Grordon 
Gordon 
Groidon 
Gordon 
Gordon 

€k>rdon 

Gordon 

Gordon 

Gordon Camming 

Gordon and M'Donald 

Gordon, Duke of . 

Gordon, Duke of . 

Gordon, D. of, and Gordon Cuming 



Defrnden. 



Mutter 

Stewart's Beps. 

Campbell 

Pollock, Gilmour, & Co., and 

Wilson and Son • ii, 381 

Wilson and others i, 321, 434 ; ii, 381 



PAGE 

ii,464 

ii, 464 

i,343 



Nitshill Coal Co. 



ii, 569 



Caledonian Railway Ca i, 354, 387 

Hamilton and Dumop . i, 238 

Hurlet and Campsie Akun Co. ii, 518 
Glasgow, Magistrates of . i, 342 



Caledonian Railway Co. 


i,367 


Aitchison 


ii,560 


Bains 


i, 160 


M'Fait 


i, 378 


Tennent 


i, 167 


Glasgow, Surgeons of 


i, 139 


Cross 


i, 157 


M'Kenzie 


ii,138 


Glendinning 
Houldswortn 


ii, 440 
ii, 601 


Murray's Trs. 
Oswald and Kennedy 


i, 222 


i, 358, 519 ; 




ii, 368, 434 


WilliA.-mftnTi 


ii, 459 
. i, 126 ; ii, 332 


Chisholm 


Wemyss 


ii, 412 


Way 

M'Arthur 


i, 414 
i, 155 


Anderson i, 416, 


417,418,419.420; 




li, 492 


Bryden 


ii, 29, 30, 31 


Burnett 


. i,385; ii,59,75 


Copland 


ii, 134, 603 


Crawford 


i, 237, 244; ii, 473 


Falconer 


ii, 479 


Fidler 


ii, 492 


Forbes, Lord 


. i, 344, 365, 454 


Gordon i, 103, 


110,119,123,315; 




11,334 


Gordon, Duke of 


ii,44 


Graham 


ii, 248, 394 


Hall 


, i, 87, 432 


Hope 


ii, 100 


Learmonth 


ii, 46 


Michie's Repres. 


ii, 81 


M'Oulloch 


i,487;ii,481 


Milne 


. 1,87,88; ii, 575 


Robertson and others 


i, 384, 419 ; 




ii, 240, 487, 492 


Ruxton 


ii, 184, 266 


Thomson and others 


i,420; ii, 240, 251 


Suttie ii, 422 


, 424, 435, 461, 512 


Gordon 


i, 105, 106 


Fife, E. of 


ii, 126, 614 


Innes 


ii, 233, 628 


Leslie and others 


ii, 169 


Carmichael 


. i, 433, 441, 449 



xliy 



INDEX OF OASES CITED. 



Punutn, 



D4fender$, 



Duke of 



of Dnrham 



(Gordon's Trustees 

Qoidon's Trustees 

Qoidon's Trustees, 

Qoeford, Lord 

Goskirk 

Govan 

Gowan 

Gowans 

Gowaus 

Gower 

Grmue 

Graham 

Graham 

Graham 

Graham 

Graham 

Graham 

Graham 

Graham 

Graham and Black 

Grainger 

Grainger 

Grainger 

Grange, L. 

Grant 

Grant 

Grant 

Grant 

Grant 

Grant 

Grant 

Grant 

Grant 

Grant 

Grant 

Grant 

Grant 

Grant 

Grant 

Grant 

Gray 

Gray 

Gray 

Gray 

Gray 

Gray 



Gray 
Gray 
Gray 

Gray 

Gray 

Gray 

Gray 

Gray and Clark 

Gray, Lord 

Gray, Lord 

Great Northern Railway Co 

Green 

Greenlaw 

Gxeig 



PAGE 

ii, 255, 536 
ii, 280 

ii, 250, 528 
ii, 129 

ii, 185, 541 
ii, 502 



1,164 

i, 369, 371, 439 

ii, 454 

i, 440 



Melrose . 
Williamson 
Innes 
Tenants . 

Edin. Ry. Station Access Co. 
Lang 
Purcell . 
Carstaira 
Christie 

Mackay and Clelland . 
Whytock . . . i, 472 

i, 413; ii, 41, 95, 96, 248, 394 

i, 431 

ii, 283, 243, 252, 253 

i, 312, 321 

ii, 538 
ii, 211, 546 

ii, 497 

Writers to the Signet, Office-bearers i, 157 
Stevenson . i, 245; ii, 472, 534 

Geils . . i, 380; ii, 77, 120, 480 

Hamilton • . . ii, 48 

Hamilton, Duke of . . ii, 545 

Grange, Lady, of Durham i, 474 

Adamson . i, 496, 501, 502, 504, 521 



Gordon 
Gowans . 
Jolly . 
Lamont . 
Lindsay . 
M'Kenzie 
Straition 



Baird • 






ii, 249 


Braco, Lord 






i, 2i8; ii, 170 


Dundas . 






ii, 527 


Gentle . 






ii, 506 


Grant 




• 

. 1. 


, 412, 432; ii, 53 


Milne . 






ii, 198 


McDonald and Grant 




ii, 153, 158, 162 


M'Lean . 






ii, 446 


M*Leod . 






ii, 248 


Richardson 






i, 432 


Rose 






i, 278 


Sherris . 






ii, 416 


Sinclair . 






i,372; ii, 119 


Walker, Grant, & Co. , 




i, 409 


Watt . 


. « 




i, 375; ii, 469 


Arbroath, Guildry of 




i, 157 


Brown . 


• 




ii, 571 


Goldie . 


• 1 




ii, 484 


Graham . 


a < 




ii, 611 


Hogg . 


■ < 




ii, 453 


Lowe, &c. 


. i, 228, 


230, 235, 254, 273 ; 








ii, 98, 146 


Reid . 


■ « 




ii, 444 


Renton • 


• 




ii, 257, 429 


Rollock . 


• 




i, 210, 213 


Seton 


• 




i, 127, 273, 276 


Skinner . 


• 




i. Ill 


Sutherland, 


Earl of 




i, 472 


Sword . 


• 
• 




ii, 257 


Rait 


• 




i, 262 


Syme and Johnston 




. i, 281, 282 


Tenants . 


a 




ii, 69 


Eastern Counties Railwi 


ay 


Co. . i, 349 


Proctor . 


. I 




i, 361 


Adamson 


a 




ii,71 


Reid . 


• 




1,260 



INDEX OF OASES OITED. 



xlv 



Pwrmen, 



Qreig and others 

Gieig and others 

Greig and Scott 

Greigand Tosh 

Grierson, petitioner 

Grierson . 

Grieve 

Grieve 

Grieve 

Griffin 

Grozier 

Grymes 

Guild's Trustees 

Gullan 

Guthrie 

Guthrie 

Guthrie 

Guthrie 

Guthrie 



PAOB 

< 
Greig and othess . . i, 141 

Millar and Normand • i, 147, 149 

Boyd and Latta . i, 366^ 452, 455; ii, 93 



Mackay . 

Gordon . • 

Cunningham • 
Grieve's Creditors 

Pringle . • 
Ferrers • 

Downie • • 

Boweren • 



Dunmuir 

Annandale, Marquis of • 
Galloway, Earl oi 
Guthrie . • 

Mackerston, L. . 
Shearer • 



11,494 

ii,92 

. i, 259, 260 

i, 225, 226, 250, 253 

ii, 582, 592 

i, 163, 370, 431, 441 

i, 82 

ii, 12 

i, 297, 309 

i, 128 

ii, 610 

ii,464 

ii, 611 

ii, 611, 613 

u, 329 

ii, 286, 462, 472 



H 



Haddington, Earl of 

Haddington, Earl of 

Haddington, Magistrates of 

Haddington, Magistrates of 

Haddo 

Haa^ard . 

Haufes, the Master of 

Haining and Douglas 

Haldane . 

Hale 

Haley 

Haliburton 

Haliburton 

Haliburton 

Haliday 

Halkerston 

Halkerston, L. 

Halkett 

Halkett, &c, petitionexs 

Hall 

Hall 

Hall 

HaU 

HaU 

Hall 

Hallows, petitioner 

Halton 

Halton 

£[alton, L. of 

Haly 

Hall:^ 

Hamilton . 

Hamilton . 

Hamilton . 

Hamilton . 

Hamilton . 

Hamilton • 

Hamilton . 



Campbell 
Tenants . 
Bakers • • 

Howden 
Johnston 
Miller . 

Newbottle, The Abbot 
Grierson 

Rymer and Bamsay 
Grant . 
Hammersley 
Blair 

Carse, Tenants of 
Cunningham 
Bruce . • 

Melville 

Eeddie and Grieve 
Elgin, Earl of • 
• • • 

Chandless 
Grant . 
M'Gill and jothexs 
Nisbet • 
Ross • 

Sealwright 



Northeak 
Young • 
Sands . 
Lang 

• • • • 

Alexander 
Boswall • • 

Boyd 

Burleigh, Lord., 
Cardross. Lady.. 
Crawford 



of 



111 

» • 



ii,29 

ii,23 

i, 262 

ii,161 

ii, 476, 535 

ii,439 

ii,29 

ii,220 

i, 139 

ii, 134 

i,307 

ii, 214, 470 

ii, 354 

ii, 11 

i, 129; ii, 13 

i, 259, 260 

ii,391 

ii, 513 

i, 181 

i,415 

134, 143, 603 

241, 255, 536 

ii,d92 

ii, 455, 550 

i,361 

. i, 178, 185 

u,85 

i,84 

i,490 

i,4d0 

. ii, 99, 103 

ii,223 

ii,345 

u, 18 

ii, 123 

ii,405 

ii,447 

ii,3 



xlyi 



INDEX OF CASES OITED. 



Punuerg, 

Hamilton 

Hamilton 

Hamilton 

HamOton 

Hamilton 

Hamilton 

Hamilton 

Hamilton 

Hamilton 

Hamilton 

Hamilton 

Hamilton 

Hamilton 

Hamilton 

Hamilton 

Hamilton 

Hamilton 

Hamilton 

Hamilton 

Hamilton 

Hamilton 

HamOton 

Hamilton and Arthur 

Hamilton, Duchess Dowager pf 

Hamilton, Duke of 

Hamilton, Duke of 

Hamilton, Duke of 

Hamilton, Executors of 

Hamilton. Marquis of 

Hamilton's Trustee 

Hamilton'b Trustees 

Hanson 

Haid 

Hardie 

Hardie 

Hardie 

Hardie 

Hardie Douglas, and others 

Hardies 

Hardie's Trustees 

Harestanes 

Harker 

Harper 

Harpner 

Harris 

HaiTold 

narrower 

Hart 

Harvey 

Harvey 

Harvey 

Hatton 

Hatton 

Hawkes 

Hay 

Hay 

Hay 

Hay 

Hay 

Hay 

Hay 

Hay 



Defmderi, 

Cunningham 

Cathill . 

Dumb Man in Glasgow 

Esdale . 

Fleming 

Hamilton 

Hamilton, Executors of 

Haiper • • 

Harvey . 

Liberton, Tenants of 

M'Cartney 

M*Dowall 

Oxford, Viscountess of . 



PAOK 

ii, 192, 491 

ii,126 

i,82 

i,82 

ii, 241, 251 

ii, 635 

ii, 325 

ii,84 

ii, II 

ii. 111 

ii, 449 

. i, 90, 105 

i, 121 



Queensbeny's Executors, Duke of i, 443 

Reid's Trustees . . ii, 486 

Sharpe . . . . i, 169 

Smith . . . . i, 428 

Somerville and Menzies . i, 255 

Tenants i, 457, 469, 486; ii, 138, 611 

Tennent and Co. . ii, 350, 557 

Turner . . ii, 518, 540 

Wallace . . . ii, 18 

Dunn ... ii, 559, 535 

Hamilton, Duke of . i, 127 
Hamilton, Duchess Dowager of i, 273, 274 

Waring Scott . . i, 117, 118 

Wamocks . . • ii> 1^ 

Hamilton . . 11,325,502 

A . . . 11,223,457,571 

Stewart . . . 1,507 

Fleming . . ii, 261, 262 

Stevenson . • • ii, 600 

Anstruther • . • Hi 341 

Black . . . ii, 223, 258 

Einloch . . ii, 182, 183 

Eirksession of Linlithgow, . i^ 145 

Wikon . , , . li, 68 

Hay's Creditors . i, 502, 622 

. . . .1,464 

Marshall . i, 227 

Tenants . . ii, 69 

Birkbeck . . . i, 414 

Armour . • iii 194 

Laing . . . • Uy ^^^ 

Dundee, Mags, of . i, 261, 264, 268 

Pollexfen . . i, 367; ii, 220 

Wells . . . . i,377 

Tenants • . . ii, 4S 

Aberdeen, King's College of . ii, 483 

Cordon . . . i, 86 

Haldane and Others • . ii, 581 

Clay • . . 1,244,255 

Murray . . • . i, 193 

Eastern Bailway Company . i. 34^ 

Bandone • • . ii, 24 

Douglas . . . i, 456 

Elliot . . . ii, 359, 396, 399 

Gight . . . • li? SM 

Grant • . . . i, 86 
Keith, ii, 379, 359, 370, 386, 391 , 392, 401 

Kerr • • • • ii> 1^7 

Kerse . • . ii, 48, 55 



INDEX OF CASES CITED. 



xlvii 



Purmerf. 

Hay 

Hay 

Hay 

Hay and Wood, petitioneiB 

Heap 

Heddle 

Heddiington 

HeUaweU . 

Hendenoiiy petitioner 

Hendenon 

Henderson 

HendeiBon 

Henderson and Thomson 

Henry . • 

Hepburn . • 

Hepburn of Humble 

Hepburn . 

Hepburn • 

Hepburn • . 

Hepburn • 

Heriot 

Heriot • 

Heriof 8 Hospital . 

Heriofs Hospital . 

Heriof 8 Hospital • 

Hennischiels or Stevenson 

Hermiston, L. of • 

Heron 

Heron, L. of 

Herries and Cunninghame 

Henries 

Hewitt . . 

Highland Railway Go. 

HiU, petitioner • 

Hill 

HiU 

Hill and others 

Hisleid 

Hislop and Duke of Queensberry'i 

Executors 
Hislop 

Hodge 

Hood and Spouse . 

Hogg 

Hogg 

Hoibom • 

Holdsworth 

Holiday 

Holmes 

Home, petitioner . 

Home • • 

Home • . 

Home • • 

Home . • 

Home • • 

Home • • 

Home • • 

Home • 

Home • 



D^fmieri. 






PAOB 


M'Cracken 


• 


i, 473 


Moffat . 


• 


ii, 141 


Strachan 


■ 


ii, 611 


• • « 


• 


i, 226, 234, 250 


Barton . 


• 


i,324 


Baikie . 


• 


ii, 29, 443 


Book and Dod . 


• 


i, 189 


Eastwood 


• 


i,306 


■ • ■ 


• 
1, 


175, 176; ii, 627 


Henderson, 


• 


ii,292 


Southhouse, L. of 
Warden and Others 


• 


iLll 


ii, 367, 372, 373, 418 


Stewart 


• 

1, 


271;ii, 559, 566 


M^Ewan 


• 


ii, 289, 299 


Bum 


• 


i, 222, 248, 251 


Keith, Heritors o^ and Humbie ij 136 


Layning 




ii,610 


Mossman 




ii,584 


Nisbet . 




ii, 141 


Richardson 




ii, 371, 387 


Faulds . 




ii, 512 


Halkett . 




ii, 282, 494 


Alves . 




i,262 


Angus . 




ii, 452, 460 


Heriofs Qarden, Qaideners of . ii, 473 


Stevenson 




ii, 18 


Butler's Relict . 




i, 476 


Rollo . 




ii, 26, 31, 36 


■ • • 




ii, 351 


Lindsay 




ii,13 


Maxwell, Curator 




ii, 331, 341 


Cassillis, Earl of 




i,75 


Kinclaven, Hers, of 




ii,318 


• • • 




i, 182 


Edinburgh^ Magistrates of 


i,342 


Wriffht 
Gordon 


• 


i, 531;ii, 571 


• 


ij,283 


Lindsay 


• 


i,214 



i,93 



Buccleuch, Buke of 
Duke of Queensberry's Execu- 
tors . . 11,267,268,270 
Brown . . i, 311; ii, 175, 218, 222 

223, 447, 449 
Martin's Creditors 
Morton 

Low . . * . 

Maynes 
Porter . 
Scott and others 
Eastern Railway Company 



Anderson 

Caimcross 

Corsar . 

Home • 

Eello, Tenants of 

Oldhamstocks, Tenants of i, 85, 445, 459 

Purvis ..•.!, 411 

Taylor . i, 205, 206; ii, 447 



ii, 365 
ii, 134, 143 
ii,467 
ii,440 
ii, 584, 621 
ii, 274, 459 
i, 345 
i, 175, 176 
ii, 354 
ii, 445 
ii,438 
. ii,447 
ii, 105, 196 
u,438 



adviii 



INDSX OF CASES OITBD. 



PwifiMrc 

Honey man 

Hood 

Hope, petitioner 

Hope 

Hope and M'Cann 

Hopetoun • 

Hopetoun, Earl of 

Hopetoun, Earl of 

Hopetoun, Earl of 

Hopetoun, Earl of 

Hopkirk . 

Home 

Horsebuigli 

Hould«worth 

Houston . 

Howden and Others 

Hoy, petitioner 

Huobard . 

Humbie, Heritors of 

Hume 

Hume 

Hume 

Hume 

Hume 

Hume 

Hume 

Hume 

Hume 

Hume and others 

Hunter 

Hunter 

Hunter 

Hunter 

Hunter 

Hunter 

Hunter 

Hunter 

Hunter 

Hunter 

Hunter 

Hunter 

Hunter 

Hunter 

Hunter 

Huntly 

Huntly, Marquis of 

Hurlet and C&mpaii 

Hutchison and Lon 



Ikfmitn. 



Hutchinson 



Hyslop 

Hyslop and Executors of Duke of 
Queensbeny 



,e Alum 
rimer 



(Gordons 
MiUer . 



Craighall, Minister of 
Waugh 

Hunter's Trustees 
Bathgate, Brewers of . 
Borron and Scots Mines Co. 
Low 



Wight 



PAca 

ii,127 
ii,606 
ii, 900 
1,72 
ii,345 
ii,206 
1,264 
11,624 
ii,141 



EeUy and Robertson 

M'Lean 

Morton and others 

Brand's Trustees 

Harvie . 

Haddington, Earl of 

• • • 

Johnson 

Humbie, Minister of 

Craw 

Dickson 

Fish . 

Hume • 

Johnston 

LyaU . 

M'Alister 



i, 332; ii, 190, 205, 481 



11,112 

11, 133, 136, 387 

ii, 391, 419 

11,11$ 

11,460 

11, 294 

11,74 

1, 413 

1,136 

1, 109, 241 

1,428 

1,208 

11, 63 

1,234 

1,236 

„ • • i|276 

M'Leod's Representatiyes 1, 626 ; 11, 161 



Scott 

Macalister 

Badenoch 

Broadwood 

Brown , 

Clark . 

Crichton 

Dunn . 

GalHers 

Hardle . 

Klnnaird's Trustee 

Stewart . 

Napier . 

North British Railway Co. 



11,194 

1, 276 

11,139 

Ii, 499 

1, 236 

11,497 

1,70 

Ii, 92 

1,236 

11,10 

11, 443, 446 

11,344 

1,342 

1,363; 



^x , - 11,471,661 

North of England Banking Co. ii, 389 
Queensbeny^s Executors, Duke of ii, 662 
Miller . . , 11,486,491 

Hume . . . .11346 

o 5.?*^* • « . • • . 1, 86, 446 

Company Glasgow, E. of, and Wilson & Son, 11, 617 

Queensberry's Executors, Duke of i, 620 ; 

11 272 
Femer or Gordon i, 368^ 408, 410, W ; 

Hyslop . . . .1,313 



Duke of Buccleuch 



1,93 



Inglis 
Inglls 
Inglis 
IngliB 



Balfour • 

Leannonth's Children 
Moir's Tutors . 
Tenants 



11, 472, 473 
ii,89 

11, 192, 648 
11,47 



*n 



INDEX OF OASES OITED. 



xlix 



InsIiB & Ck). 

Iiuand Bereniie, C^cer of 

InneB 

InneB 

Innes 

Innes 

limes 

Inyenuy^ Buigeaees of 

Irvine 

Irvine 

Irvine 

Irvine 

Irvine 

Irvine 

Irvine 

Idesy Bishop of the 

Ides^BiBhopof the 

I«K Bishop of the 



Defmien. * . 

PAOS 

Paul i, 457, 493, 603, 606 ; ii, 692 

Dunlop and Huaband . . ii, 308 

Allaidice . • . ii, 20 

Clark . . . ii, 140 

Gordon, Duke of i, 104, 105, 107, 109 ; 

ii, 233, 250, 254, 256, 329 
Partridge or Parlinger . . i, 336 

Peterborough, Lord . . ii, 549 

Inverury, Uam. of . i, 140, 150, 157 
Aberdeen College, Factor of . ii, 610 
CMe . . . . ii,682 

Collins . . . .1,427 

Greitney, L. . . . ii. 197 

Lyon . , . .1,221 

Scott . . . . ii, 256 

Thorns or Fiddee . . i, 228 

M*Lean . . . . i, 76 

Shaw . . . . i, 73, 76 

Stuart of Ascog . . i, 73 



Jack 

Jack 

Jack 

Jackson 

Jackson 

Jackson's Creditors 

Jaifray 

Jamieson 

Jamieson 

Jamieson 

Jamieson and Bobb 

Jenkins 

Jerviswood, L. of 

Jevens 

Job 

JohnsmiU, Heriton of 

Johnston 

Johnston 

Johnston 

Johnston 

Johnston 

Johnston 

Johnston 

Johnston 

Johnston 

Johnston 

Johnston 

Johnston 

Johnston 

Johnston 

Johnston 

Johnstone 

Johnston 

Johnston 

Johnston and othen 

Johnston and others 

Johnston's Sequestration 

Johnston's Trosteee 

Jollie 



KeUy,Earlof . 

Muirhead 

Stirling, Town of 

Graham . i, 362, 

land 

Easten and Eemble 

Carrick . 

Gordon . 

Houston 

Thomson 

Thomson 

Younger 

Livinffston, L. of 

Harridge . 

Eerr 

JohnsmiU, Feuars of 

Aberdeen, Dean of Guild of 

Annandale, Marquis of 

Cleghom 

Constable 

Callen, or Town of Ab^een 

Dickson 

Forbes . 

Gordon . 



ii,86 

ii, 18 

i, 160, 162 

364, 366, 367, 368 

ii, 396 

i,347 

ii, 379 

ii, 127 

i, 166 

. ii, 30, 615 

. ii, 28, 29 

ii, 251 

ii, 132 

i, 200 

ii,441 

i, 267 

i, 377 

ii, 329, 333 

ii, 449 

ii, 664, 666 

i, 457, 469 

. ii, 21, 23 

u, 496 

ii, 118, 151 



Howdeny or Howden, Parishioners of i, 72 



Inglis 
Johnston 
Logan . • 

Martin . . 

Maxwell's Trustees 
Monzie . 
Murray . 
Nithsdale, Earl of 
Thom • 
Dobie . 
Mackie . 



Stevenson 



ii, 282, 301, 449 
ii, 123 
i, 362, 364, 366, 369 

ii, 16 
ii,65 
i,492 
ii, 194 
ii,61 
ii, 109 
i,310 
ii, 344 
ii, 601 
i, 126 ; ii, 69, 60, 81 

ii, 86 



1 



INDEX OF OASES OITED. 



Puritien. 

Jolly 

Jolly 

Jones 

Joidanhill, Cieditore of 

Justice 



PAOS 

Brown and others • . ii, 201 

Graham . ii, 243, 244, 250, 251, 253 

Noy . . . .1,191 

Craufoid, Earl of . i, 104, 106, 467 

Ross . . . • i, 117 



Kay 

Kay and Morton 

Keay 

Keggie 

Keir 

Keirrie 

Keith 

Keith 

Keith 

Keith, Lord 

Kelloch 

KeUy 

Kelly, Earl of 

Kelso, Feuars of 

Kennedy 

Kennedy 

Kennedy 

Kennedy 

Kennedy 

Kennedy 

Kennedy 

Kennedy 

Kerr, petitioner 

Kerr 

Kerr 

Kerr 

Kerr 

Kerr 

Kerr 

Kerr 

Kerr 

Kerr 

Kerr 

Kerr 

Kerr 

Kerse, L. of 

Keys 

Kidd 

Kidd 

Kilbimie, Lady . 

Kildonan, Creditors of 

Kilgour 

Kilmarnock Gas Co. 

KiLmamock, Maffistrates of 

Eolmamock Road Co. 

Kincaid, petitioner 

Kincaid 

Kincardine, Creditors of 

Kincardine, Creditors of 

King, The . 

King, The . 



Milne 

Bell and others 

Maij^uis 

Christie 

Hepburn 

Ross and Robson 

Johnston's Tenants, 

Lome's Heirs 

Ogilvie 



i, 131, 189 
i, 147 
. i, 88, 90 
i, 164, 166 
ii,613 
ii,403 
1, 365, 369, 448 
ii, 483, 486, 487, 491 

1,475 



Keith, or Tenants of Peterhead i, 259, 

260,261 
QueensberrVs Executors, Duke of 11, 268, 

270 
Junes .... 1,428 



Beaton . 


11,335 


Roxburghe, Duke of 


1,157 


Alison . 


11. 141 


Carlyle and others 1, 436, 449 ; ii, 1 12 


Corson's Trustees 


1,506 


Dalrymple 


11,444 


Graham . 


11,11 


Jaifray . 


11, 111 


Kennedy 


1,86 


Mowat . 


11,437 


.... 


1, 180, 186 


Downie . 


1,363 


Foulis . 


11,83 


Hunter . 


11, 611 


Ker 


1,249 


Muirhead 


11,84 


Nisbet, Tenants of 


il,24 


Ramsay, Lord . 
Redhead 


1,458 
1, 119 


Thomson 


11,288 


Tumbull 


il, 333 


Waugh . . . i> 


373, 462, 487 


Woolmet's Children . 


il, 571 


Panton . 


11,29 


BuU . 


1,82 


Haliburton 


11, 351 


Young . 


1,147 


Tenants • 


11,69 


Douglas, Heron, & Co. . 


11,572 


Thomson 


11,345 


Smith . • . ' 


1, 286, 288 


Kilmarnock, Inhabitants of 


1, 153 


Caledonian Ry. . 


11,321 


.... 


1, 173, 174 


Love 


1, 410 


Kincardine, Tacksman of 


11,406 


Somardike, Heere Van • 


1, 292 


Aberdeen, Burgh of • i. 


152, 155, 344 


Crawford, Earl of 


1,68 



INDEX OF CASES OITED. 



li 



Pwnuers, 

King, The , 

King, The . 

Eang, The . 

King, The . 

King, The . 

King 

King 

King 

Kinghom . 

Kinghom Feny, Trustees of 

Kinloch 

Kinloch 

Kinloch 

Kinloch 

Kinloch and Anderson 

Kinloch's Executors 

Kinnaird . 

Kinnaird^ Lord 

Kinneall . 

Kinnonll, Earl of . 

Kinnonll, Earl of . 

Kinnonll, Earl of . 

Kinnonll . 

Kintore, Earl of, petitioner 

Kintore, Earl of . 

Kintore, Earl of . 

Kippen 

Kirkaldy, Fleshers of 

Kirkaldjr, Magistrates of 

Kirkland, . 

Kirkland and Mandatory 

Kirkland and Sharpe 

Kirkman . 

Kirknewton, Minister of 

KnockdoUan, Laird of 

Knowles . 

Knox 

Knox and Company 

Kochler 

Kyle 

Kyle 



Defenders, 



Home 

Innes 

Moore 

Pedley 

Reid 

Jaffiray 




Wielam 

LamingtoD, L. of 

Crichton and others 

Maccomie 

Mansfield 

Robertson 

Rocheid . 

Fraser . 

Heir, The 

Matthewson 

Hunter . 

Menzies 

Hunter . 

Keir 

Richmond 

Tod 

■ • 

Forbes . 
Watt and Fowler 
Oppenheim 
Gilchrist 
Kirkaldy, Magistrates 
Greig 
MiUer 
Caddell 
Wilson's Trustees 

Pym 
Balmerino 

Tenants of Parthick 

Byng and Davidson 

Irvine 

Law 

Neidrich 

Kerr 

Kyle 



u 



,430, 
of i, 



ii.20a 



PAOB 

i, 68 

i,60 

ii,563 

ii, 563 

i, 68 

ii, 336 

i, 307, 323 

i, 4, 66, 679 

i,204 

i, 341 

ii,139 

ii, 119 

ii, 556 

ii,611 

ii, 266 

ii, 169 

ii,466 

i, 102, 104 

ii,397 

i, 280 

i,283 

ii,453 

ii, 190 

i, 98 

1,280 

ii,91 

; ii, 456 

ii,3l7 

; ii, 303 

i, 341 

ii, 609 

ii,601 

ii, 598 

i, 86 

• 111 

186 

139 

,88 

296 

86 

84 

84 



435 



342 



11, 

• • 

.,294,' 



•1 



• 

ll 



L, Parishioners of 

Laidlaw 

Laing 

Laing 

Lainff and others^ 

Laird 

Lambeth • 

Lamington 

Lamington, Lady 

Landale 

Lang 

Lang and Gross 

Lan^n, Lady 

Lauder, Magistrates of 

Lauderdale, Duke of 

Lauderdale, Earl of 



Ker 

Wilson . 
Denny . 

Stephenson 
Grindlay 
Smith . 
Gswald . 
Her Son 
Meldrum 
Hislop . 
Douglas, D. of 
Tenants . 
Brown • « 

Tweeddale, Earl of 



i,71 

i, 621 ; ii, 273 

i^ 126 

li, 61 

i, 310 ; ii, 120 

i, 236 ; ii, 687 

ii,56 

ii, 397, 596 

i, 128 

i, 259, 266, 267 

ii,613 

i, 127, 273, 274 

1,424 

i,342 

ii. 111 

ii, 68, 111 



lii 



INDEX OF GASES CITED. 



Lauderdale^ Earl of 

Laurent 

Laurieston, Lady 

Law 

Law 

Laurie 

Laurie 

Laurie 

Laurie 

Lawson 

Lawson 

Lawson 

Lawson 

Lawson 

Lawson and others 

Lawson and others 

Lawton 

Lawton 

Leach 

Leek 

Lee 

Lee 

Lee, L. of 

Lee, L. of 

Leechman and Edingtoi 

Leechman and others 

Leith 

Lennox, Duke of 

Lennox, Duke of 

Leslie 

Leslie 

Leslie 

Leslie 

Leslie 

Leslie Qrant 

Leslie's Estate, Factor on 

Lesmore 

Ley, L. of 

Ley, L. of 

Leyj L. of 

Levi 

Lewars 

LiddeU 

LiddeU 

Lidderdale 

Lindsay, petitioner 

Lindsay 

Lindsay 

Lindsay 

Lindsay 

Lindsay 

Lindsay 

Lindsay 

Linlithgow, Mags, of 

Linning's Relict 

Lisk 

Lisk 

Little 

Little 

Livingston, petitioner 

Loch 



Swinton, Tenants of 

L. Advocate 

Tenants . 

Beatson . 

Gibsone, 

Cunningham 

Eeir or Kexr 

Maxwell 

Yuille and Lawrie 

Boghall's Tenants 

Brown • . 

Murray 

Ogilvie . 

Scott . 

Low 

Maxwell 

Lawton 

Salmon . 

Thomas . 

Fulton and Thomson 

PorteouB 

Risdon 

• • • 

Carstairs, Tenants of 
Sievewriffht 
Trail and others 
Stuart . 
Bandovie, L. of 
Houston 
Forbes . 
Grant 

Newabbey, Tenants of 
Orme . . i 

Stuart 
Dundas . 
Tweedie 
Hutchison 
Barr 

Eirkwood 
Porteous 
Yates 



Ikfenden. 

PA<a 

ii, 439, 448 

ii, 548 

ii, 58 

i,260 

i, 375 ; ii, 469 

ii, 317 

1, 352, 362, 369 

ii,329 

11,406 

i, 326, 328 

ii, 610 

i, 378 

ii, 351, 498 

ii, 122 

ii, 417 

ii,408 

i, 291, 305, 308 

i, 297, 305 

i, 309 

ii, 508 

ii, 571 

i, 324 

i, 530 

i,72 

i, 244 ; ii, 473 

i, 139 

i, 448 

i, 490 

i,424;ii, 124 

i, 202 

• • *;.^^ 

105, 112, 123, 467 
i, 194 
ii, 527 
ii, 405 
ii,118 
ii, 354 
i, 464, 486 ; ii, 69, 123 

ii,46 
ii347 



Haddington and Depute, Earl of ii, 298 



Hume 

Kirksession of Bathgate 



Bell 

Bonnitoun 
Hogg and Nisbet 
Home . . 

Tenants 

Webster . 

Wemyss, E. of . 



i, 125 

i, 145 

i, 210, 213 

i, 174 

ii,489 

1,193 

ii, 606 

ii,453 

ii,69 

i, 375 ; ii, 470, 581 

ii, 383, 419, 424, 429 



Edinbui^gh and Glasgow RaiL Co. i, 348 
Gustard . . . ii, 336 



Robb 
Scott 
Linton 
Mutter 

• 
Tweedie 



ii,478 
ii,193 
i, 218 
ii,497 
ii,325 
ii,508 



INDEX OV OASES CITED. 



Cii 



Piartum'i. 

LochinvaTy L. of . 

Lochinyar, L. of . 

Lochmaben, Kindly Tenants of 

Lockerby • • • 

Lockhart . 

Lockhart . 

Lockhart . 

Lockhart . 

Lockhart . 

Lockhart • 

Lockhart . 

Lockhart . 

Lockhart . 

Logan 

Logan 

Logan 

Ixjgan 

Logie 

Logie 

London and North Western Rail. 

Lothian 

Lothian, Marqnis of 

Loudon 

London, Lord 

London and Qlasgow, Earls of 

Love 

Low 

Low 

Low 

Lowden 

Lowden 

Lowndes 

Lord Treasurer Depute 

Lumsden • 

Lomsden . 

Lumsden . 

Lundie . 

Lundin 

Lyall 

Lyle 

Lyle 

Lyon 

Lyon . 

Lyon & Ca 



M'Alister 

M'Alister 

M'AUister 

McAllister 

M'Arthnr 

M'Arthnr . 

M'Arthnr 

M'Anley 

M'Ansland 

M'Braire 

M^raire 

M'Callum 

M^CaUnm 



D^enden, 



Qraham 

Stormonth, Viscount 

Stirling 

Bothwell, Tenants of 

Gathcart 

Denham 

Lockhart 

Ogston 

Paterson 

Tenants 

Twaddel 

Howatson 
Reid . 
Tenants 
Weir 
Corsie • 
Howison 
Go. Scottish Gentral Railway Go. 
Somerville 
His GoUiera 
Anderson and others 
Gaprington, L. . 
Ross 

Foster . 
Knowles 
Lyall 

Rosebeiy, Earl of 
Adam . 
Murray . 
Buchiman 
Dundee, Parson of 
Balfour . 
Lorimer 
Stewart • 

Lundie, The Smith of 
Hamilton 
Gooper 



i,478 

ii, 66 

ii, 487, 491 

ii, 466 

ii 494 

i, 266, 419; ii, 34, 77, 134,' 143, 

687 

Reid's Trustees i, 498; ii, 646, 684 

Lizars . . . ii, 164 



Grichton 

Qraham 

Irvine 



PAOB 

i,627 

ii, 66 

1,426 

i, 136 

ii, 122 

ii, 216 

1,260 

ii. 331 

u, 63 

260; ii, 407 

ii, 13 

ii, 34 

i, 263, 266, 267 

ii, 209 

1.136 

u,63 

ii,98 

ii,20 

ii,303 

i,363 

i, 167 

1,271 

ii, 638 

ii, 198 

ii,346 

ii, 426, 434 

ii, 121, 126, 170 

362, 364, 366, 369 

ii,161 

i, 220, 226 

. i, 81, 88 

ii, 467 

ii, 11 

1,171 

i, 131 

i, 462 



M 

M'Alister 

M'Alister 

Orr and others . 

Sprot 

Ii>rbes & Go. 

Miller . 

Simpson 

Rennie . 

Montgomery 

Gricht6n or Murray 

Romes . 

Grant • 

SpeiiB • 



i, 230, 276 

i, 127, 213, 224 

ii, 433 

ii, 97, 137 

ii,394 

ii, 602 

i, 449, 462 

1,209 

i, 144 

ii, 46 

1, 626;ii,324 

i, 136; ii,Il, 81 

1,339 



liv 



INDEX OF CASES CITED. 



Macao 

Maccaro 

M'Christie 

M'Clellan . 

M'Clellan . 

M'Clymonta 

M'Coag 

Maccome . 

M*Crae . 

M'Crae 

M*Crae . . 

M*Crae 

M'Crae and otbeis 

M'Crie 

M'Crie 

M'CuIlocli 

M'Culloch 

M'Donald . 

M'Donald . 

M'Donald . 

M'Donald . 

M'Donald . 

M'Donald . 

McDonald . 

M'Donald . 

M'Donald . 

McDonald, Young, 

M*DomieU . 

M'Dougall . 

M'DongaU . 

M'Dougall and Herbertson 

Macdowal . 

M'Dowal . 

M*Dowal . 

M'Dowal . 

M*DowaI . 

M'Ewan . 

M^Ewan . 

M'Farlane . 

M^Farlane . 

M'Farlane . 

M'Farlane and otheis 

M'Feggan . 

M'Qarrocli . 

M'Ghie . 

M'Ghie and otheis 



&Co. 



Macgibbon 
M'Gm 



M'GiU 
M'GiU 
M^Glashan . 
M'Gregor, petitioner 
McGregor . 
McGregor . 
M'Gregor . 
M'Qregor . 
McGregor . 
M'Goffock and otheis 
M'Harg, petitioner 
M'llreavie . 
Macintosh . 



State, Officers of 



Eea or Fisher . 

Graham 

Eerr and Irvine 

Cathcart 

M'Sporan 

Dickson 

Gordon . 

Hyndman and others 

M^Kenzie's Trustees 

M'Pherson and others 

Smith . 

Collier . 

Lothian . 



1,201 

1,491 
ii, 12, 137, 139, 140 

ii,428 

ii, 223, 259 

1,257; ii, 278,372 

1,250 



Grierson 

Cameron and others 

Dempster 

Jardme 

McDonald . 1, 

McDonald's Trustees 

Mathieson 

Philp and Barr • 

Robertson's Trustees 

Sinclair and others 

Hamilton 

Cameron 

Campbell 

Buchanan 

Northern Assurance Co 

Caiid 

Jamieson 

M*Culloch 

M'Dowal 

Glasgow, Magistrates of 

Donald . 

Pateison 

Forrester 

Greig . 

Grieve . 

Campbell 

Murray . 

Scott 

Mather . 

Edinr., Mags, of 

Macgibbon 

Crauford 

Ferrier and others 

Law 

Athole, Duke of 



ii, 321 

ii, 451 

1,85 

11,68 

ii, 257, 282 

11,283 

11,546 

11, 621 

11,11 

11,491 

11, 186, 422 

11, 194, 202 

11 139 

402, 408; 11, 53, 63 

11, 611 

11, 540 

1, 339 

11, 256 

u, 45 

11,267 

11,433 

11, 112 

11, 369, 471 

11, 161 

1,412 

11, 368, 394 

. 1, 259, 267 

l,481;ii, 227 

1, 149, 150, 153 

11, 156, 158 

11,487 

11,428 

11, 622 

1,428 

ii, 575 

11, 168 

11, 317 

11,394 

1, 149, 150, 152 

1, 170 

ii, 437 

U, 349, 589 

1, 117 

11, 407, 408, 424 



. i. 186; 11, 114, 468, 479 
Dover and Deal Railway Co. . 1, 349 
Hunter . . .11, 173, 396, 599 

Strathallan 
Stevenson 
Wright . 
Agnew . 



Smith 
Fraser 



ii, 100 

ii, 568 

11,531 

1,237 

ii, 54, 56 

11,22 

1,169 



INOBX OF 0A.SB3 CITED. 



Iv 



Macintosh . 

Madntodi . 

Madntosh . 

Macintosh . 

Macintosh . 

Macintosh . 

Macintosh . 

M'Intyre'8 Bepieaentatiyee 

Mack 

Mkck 

Mackaj, petitioner 

Mackay 

Mackay 

M'Kectmie 

M^Kenzie, petitioner 

M'Kenzie • 

M'Kenzie . 

M^enzie . 

M'Kenzie . 

M^enzie • 

M'Kenzie . 

M'Kenzie . 

M'Kenzie . 

M'Kenzie . 

M'Kenzie . 

M'Kenzie . 

M'Kenzie . 

M'Eenzie . 

M'Kenzie . 

M'Kenzie . 

M'Eenzie and Mandatoiy 

M^enzie and Monro 

M'Kenzie and others 

M-'Eenzie and Tntors 

M'Kenzie and Wyllie 

M'Kenzie, or Morrison and 

Mackie 

Mackie 

McLaren 

McLaren . 
Mliauchlan 
McLean, petitioner 
M'Lean . 
M*Lean . 
Mlellan . 
M*Leod . 
M*Leod . 
MOiCod 
M'Leod 
M'Leod . 
M^Leod 

M'Leod and others 
Mlicod, Lord 
M'Martin . 
M<Master . 
Macmatli . 
M'Michan . 
M'Millan . 
M'Moran . 
M'Nab 



others 



M'Donald 

Macintosh 

Monro . 

Ogilvie's Trustees 

Play-fair's Trustee 

Robertson 

Watt 

M'NaVs Trusteei 

Allan and Simpson 

Dombreck 



PAOB 

ii, 601 

ii^ 353, 506 

. ii, 16, 17 

ii, 239 

ii, 300 

. ii, 94, 567 

ii, 96 

i, 526, 527; ii, 645 

ii, 560 



Brodie . 

Ross-shire, Justices of 
Montrose, Duke of 
• • • 

Craigie . 
Crichton and Hay 
Forbes* Trostee 
Eraser . 
Gilchrist 



Gillanders and M'Pherson ii, 17, 24, 101 



ii,420 
i, 182 

ii, 218, 240 
ii, 322 

ii, 426, 429 

i, 181, 186 
ii,500 

ii, 371, 373 

i, 282 

ii, 158 

u, 497, 600 



Gollan and others 
Hooston 
Kennedy 
Learmonth 
M'Kenzie 
M'Kenzie 
M'Leod. 
Rose 

Sotherland 
Crawford 
Home . 
Renton . 
M'Kenzie 
Trotter . 
petitioners . 
Nabony . 
Niell . 
Breadalbane, Marquis of 

Clyde Trs. 
Muiaochlan 

• • 

Cameron 
M'Lean 
Graham . 
Brace Crawford 
M'Kenzie 
M'Leod . 

Moiiayonside, Vassals of 
Ross 

Urqohart 

Thomson's Creditors 
Ross 

Forbes . 
Cameron 
Hewitt • • 

Hotcheson 
Gordon . 
Black . 
Commis. of Annexed Estates 



i, 424, 426, 483 

i, 281 

ii, 459 

i, 253 

i, 123, 273 

. u, 64, 231 

ii, 269 

i, 286 

ii, 194 

i, 413 

i, 282 

i, 282 

i,443 

i, 366, 370 

i, 183 

ii, 124, 369 

i, 136 

i, 410 ; ii, 26, 

31, 37, 38 

ii, 306, 314, 318 

i, 94 

i, 185, 186 

i,437 

i, 482 

ii, 420 

ii, 488 

ii, 168 

ii, 429, 532 

i, 264 

ii, 571 

i, 378 

ii, 390, 432 

i, 260 

ii, 348 

ii, 246 

ii, 16 

ii, 482 

i,468 

i,432 

ii,76 



Ivi 



INDEX OF OASES OITED. 



Purnwn, 

M^ab and others 
M'Nair . 

M'Naught . 

M'Naughton 

M'NeiU . 

M'NeiU . 

M'NeiU . 

M*Niven . 

M'Niven . 

MThadrick 

MThail . 

M'Pherson . 

MTherson . 

MTherson . 

Macqueen . 

Macra 

M'Reith . 

M*Rorie 

MTavish . 

M'Tavish, or Factor of Aachinbieck 

M^Tavish . 

M'Whannel 

Macvean 

Madder 

Madderty, IVImisterof 

Magan 

Mailler 

Main 

Maitland . 

Maitland . 

Malcolm 

Malcolm 

Malcolm 

Malcolms . 

Mansfield, Earl of 

Mansfield, Earl of 

Mansfield, Earl of 

Manuel 

Mar 

March, Earl of 

March, Earl of 

Marchmont, Earl of 

Marischall, Earl 

Marischall, Earl 

Marjoribanks 

Marshall . 

Marshall . 

Marshall • 

Marshall . 

Marston 

Martin, petitioner . 

Martin 

Martin 

Martin 

Martin 

Martin 

Mason and others 

Mather 

Matheson . 

Mathieson . 



Defind$n. 

Martin and others 
Blantyre's Tutors, Loid 

Graham . 

Wilson . 

Blair . 

M'Neill . 

Sinclair 

Leith and Qray 

Murray . 

M^Lauchlan 

Sutherland 

Grant . 

MTherson 

M'Pherson 

Fraser . 

M^Kenzie . 1, 430 

Kennedy 

M'Whirter and Gray 

Eraser's Trustees 

M'Lauchlan i, 373, 466, 

Scott and others 

Dobie . 

Macvean 

Tarras, Lord 

Madderty, Heritors of 

Slaughter 

Readdie 

March . 

Leslie 

Nelson . 

Bardner 

Henderson 

Rutherford 

Young . 

Aitchison 

Blackbume 

Threshie and Henderson 

Manuel • 

Kerr 

Dowie . 

Leven, Earl of 

Fleming 

Fraser . 

Tenants • 

Spottiswood 

Gartshore 

Marshall 

Philip . 

Walker . 

Underwood 

• • 

Easton . 
MarshalL 
Roe 

Stewart . 
Thomson 

St Andrews, Magistrates of 

Fraser . 

Ross 

Nicolson 



pAcn 

i, 149 

ii, 27, 32, 64, 

67,93 

1,409 

ii, 48, 66, 76 

ii, 89 

1,170 

ii,266 

1,409 

i, 88 

ii,197 

1,684 

ii, 307 

i, 333, 334 

i,431 

ii, 168 

; ii, 261, 262, 263 

ii,448 

i, 370, 371, 441 

ii, 240 

480, 482;; ii, 527 

ii, 368 

i,217 

i, 211 

i, 249 

i, 136 

1,236 

1^261 

ii, 69 

ii, 263 

i,428 

108, 109 ; ii, 447 

i, 108 ; ii, 266 

i, 263 

ii, 682 

ii,644 

i, 307, 323 

i, 376, 379 

i,87 

if 263 

11,49 

ii, 336 

ii, 52 

ii, 444, 447 

i;125 

li, 30 



ii,97 

i, 216 

ii, 408 

ii, 489 

i, 523 

i, 182 

i, 341 

ii,284 

i,304 

i, 147 

i, 342 

1,149 

1,299 

.. • h 413 
u, 634, 540, 641 



INDEX OF OASES OITED. 



Ivii 



ICathifion 

ICanle 

Kanle 

Manle 

Maxwell 

MazweU 

Maxwell 

Maxwell 

MaxweU 

Maxwell 

Maxwell 

Maxwell 

Maxwell 

Maxwell 

Maxwell 

Maxwell 

Maxwell 

Maxwell 

MaxwdlyLady 

Meek 

Meikle 

Meikle 

Meiklejohn 

Meiklejohn and others 

Meldnun . 

MeUentanea 

Melville 

Menmxiir 

Menzies 

Menziefl 

Menzies 

Menzies 

Menzies 

Mercer 

Merchiston, L. 

Meny and Cunning] 

Mene, Steward of 

Middletons 

Middletons 

Midlothian and Fife, Jns. 

IGUer 

MiUer 

IGIler 

Miller 

Miller 

V^ler 

MiUer 

Miller 

MiUer 

Idler 

Miller 

Mifai 

Milne 

Milne 

Mihie, petitioner 

IQne and others 

Ifipahnll 

IGtdieU . 
Ifitchell . 
ICtd&ell . 



liftTn 



of Peace 



Dnff 

Holiday . 

Maule . 

Bobb and Fitchett 

Bonar . 

Bnieess . 

Copland 

Dramlaniis 

Dumfries, Frovost of 

Glasgow, College of 

Glassock, Tenants of 

Qrierson 

Henderson • 

M'Miirray 

Montgomery 

Queensberry's Execatois, 

Tenants . 

Vassals . 

Tenants • 

Smith • 

Esplin • 

Meikle • 

Erskine . 

Masterton and others 

Gibb . 

Haitley . 

Barclay . 

Airth . . ii> 

Doff 



FAGB 

i, 403 

ii, 48 

i, 230, 232 

i, 518; ii, 447 

i,84 

i, 379 

ii, 190, 210 

i,76 

i,343 

i, 142 

ii,677 

i, 438, 439 

ii,497 

ii, 477 

ii, 462 

Duke of ii, 271 

i, 491 

i, 260, 263 

ii, 14, 61, 123 

ii, 366 

ii, 196 

i, 186, 209; ii, 113 

i,266 

i, 149 

ii, 476 

i, 474 

ii, 407 

182, 184, 212, 543 

ii, 690 

ii, 198 

i, 333, 334 

ii, 671 



Mackay . 

Menzies . 

Oswald . . - , 

QneensbenVs, Executors, Duke of 

ii, 267, 271 



Drummond 
Napier . 
Brown . 
West Nisbet, L. . 
Me^Kat . 
Yowton 
of Galloway 
Carrick . 
Clelland . 
Craig 
Duncan . 
Gwydir, Lord . 
Haues, Tenants of 
Jarvis 
Mair 
Meldrum 

Paterson and Ireland 
Stocks . 
Mitchell . 
Eidd . 
Petrie or Young 



i, 263, 264 
ii, 330 
ii, 622, 623 
ii, 361 
1,621; ii, 266, 273 
i, 521; ii, 266, 273 
i, 341 
. i, 92, 110 
i, 261, 263, 264 
ii, 318 
i, 607 
ii, 600 
ii, 310 
i, 147 
ii, 299 
ii,448 
ii, 419, 424, 435 
i, 262 
ii,472 
i,260 
. ii, 7, 8, 10 



Horn and others 
Lloyd . t 

Anderson • 

Berwick and others 
Little 



i, 184, 185, 186; ii, 114, 468 



ii, 294 

i, 324 

i,478 

ii,442 

ii, 594 



Iviii 



INDEX OF OASES OITED. 



Mitchell 

Mitchell 

Mitchell and othexs, petitioneiB 

Moir 

Mollison 

Moncrieff . 

^oncrieff . 

Moncrieff . 

Moncrieff . 

Moncrieff, petitionerj 

Moncrieff and CuiatoxB 

Moncux 

Monklands Railway Company 

Monkton, Lady 

Monro 

Monro 

Monro 

Monro 

Monro 

Monro 

Monro 

Monro 

Monro 

Monteith, Lord 

Montgomerie and others 

Montgomery 

Montrose, Magistrates of 

Montrose, MajDC[ui8 of 

Monymusk 

Moodie 

Moon 

Moore 

Moore's Trustees . 

Moray, Countess Dowager of 

Moray, E. of 

Moray, E. of 

Moray, Heiress of E. of 

MorcUiunt, Baroness 

Moreham, Parson of 

Morgan 

Mones 

MorriB 

Morrison 

Morrison 

Morrison 

Morrison 

Morrison 

Morrison, petitioner 

Morrison, petitioner 

Morrison and Brechin 

Morrison and M^Callom 

Morriston, L. 

Morton 

Morton 

Morton & Co. 

Morton, Earl of 

Morton, Earl of 

Morton, Earl of 

Morton, Earl and Countess 

Mossman . 



Defenders. 



Morrison and others 
Pitsligo, L. of . 
• • • 

Graham . 
Smith and Nicol 
Amott • • 

Balnagown, L. of 
Hay 
Too. and Skene . 



Perth, Provost o^ and others 

Campbell 

Glasgow, Airdrie, and Monklands 

jRailway Company . 
Balderston 
Brown 
Cameron 
Drummond 
Fraser . 
Hoffi . 
M^Renzie 
Miller . 
Monro . 



PAQB 

ii,185 

ii, 571 

ii,167 

i, 532, 533, 534 

ii, 383, 399 

ii, 192, 193 
ii, 350 

ii, 602, 604 
ii,230 

i, 181, 182 



Robertson's Trustees and others 



ii, 187 
ii,197 

1,357 

1, 251 

ii, 126 

ii, 161 

i,102 

ii, 256, 598 

i, 411 

ii, 552 

i,191;ii,587 

i, 170, 235; ii, 250 



Tenants . 

Carrick and Napier 

Brown • 

Scott 

Walkinshaw 

Forbes, Lord 

Leighton 

Roger 

Boddan • 

Wilson . 

Stewart . 

Hume • 

Kinghom, Mags, of 

Sanquhar, Tutors of 

Innes 

Beuford or Beinston 

Arbuthnott, Viscount 

Glen 

Allan 

Blair 

Carron Co. and Dawson 

Fleshers of Edinburgh 

Orchardton. Tenants of 

Patullo ana Laird 



u,434 

. i, 362, 364, 366 

i, 482; ii, 513, 524 

ii, 155 

i,34I 

i.448 



M'EIirdy and Eirkwood 

Campbell 

East Nisbet, Tenants of 

Montgomery 

Graham . 



Colquhoun and M'Farlane 

Scott 

Somerville 

Tenants . 

Murray's Representatives 

Brocket 



i, 283 

ii, 354 

ii, 213 

i, 211 

i, 144, 145 

i, 124, 441, 448 

ii, 122 

i, 341, 342 

i,472 

106, 107, 108, 109 

1,76 

ii, 15 

1^412 

u, 56 

ii, 498 

ii,618 

1,150 

ii,345 

i, 482; ii, 238 

1,183 

i, 184 

i, 379 

. i, 364, 369 

ii,444 

ii, 614 

ii, 210, 212, 647, 548 



ii,66 

1,524 

ii, 424, 609 

i, 520 

ii, 126, 144 

ii, 239, 254 



INDEX 07 OASES CITED. 



Ux 





PttrftMfi. 


Deftfiidan, 






PAGE 


Mottey • • . . 


Downman 


i,846 


Monncey and otherB 


Kennedy and others 
The Children . 


i, 427 


Moiuewell and others 


i, 127, 273, 275 


Mowat . . 


Davidson 


ii, 197 


Mowat . . . . 


Denholm 


ii, 449 


Mowat . • . , 


Johnstone 


i, 365 


Mowbray . . . . 


Drummond 


ii, 609 


Mowbray . . . . 


Ewbank . 


ii, 555 


Mackal 


Tenants . 


i,464 


1 Muckeraiey Faiaon of 


Abercromby 


i, 135 


Mudie . • . . 


Craigie . 


ii, 291 


Mndie . . ' . 


Tenants . 


u,44 


Mnir . . • . 


Downie . 


ii,435 


Muir . . . . 


Wilson . 


i, 253; ii, 506, 555 


Muirhead • . . . 


Drummond 


i, 273; ii, 384 


Mnirhead . 


Glassford 


i, 139 


Muirhead . . . , 


Haddington, Town of . 


i, 149 


Muirhead . . . . 


Uddingston, Feuais of . 


. i, 264, 265 


Muirhead and Cnratois . 


Black and others 


i, 120; ii, 500 


Muirhead and others 


Tenant & Co. . 


ii, 513, 518 


Mungle 


Young . 


ii, 569 


MUTITO 




Baillie . 


ii, 109 


Munro 




Munro . 


i, 282 


Muuro 




Hogg . 


i, 411 


Murdoch 




Carstairs 


ii,188 


Murdoch . 




Fnllarton 


ii,453 


Murdoch 




Inglis . 


i, 129; ii, 12 


Murdoch . 




Moir 


i, 441 


Murdoch 




Murdoch's Trustees 


i, 226 


Mure 




Mure 


. i, 92, 93 


Murray 






i, 369 


• ' • • 1 


Murray 




Balcanqual 


ii, 476, 535 


Murray 




Bisset . 


i, 313, 321; ii, 218 


Murray 




Brodie . 


ii, 117 


Murray 




Bruce . 


ii, 307 


Murray 




Buchanan 


. ii, 276, 557, 565 


Murray 




Douglas . 


ii, 541 


Murray 




Drummond 


ii, 342 


Murray 
Murray 




i Hogarth . 
M'Culloch 


i, 216 
. i, 264, 265 


Murray 




' M'Kenzie 


i, 76 


Murray 




Torrie . 


ii, 166, 177 


Murray 




Trotter . 


ii, 465 


Murray Eiimimnond 


Cathcart and Rochied . 


ii,331 


Murray's Trustees . 
Murray's Trustees . 


Dalrymple 
Ducat's Trustees 


i, 164 
ii, 247 


Murray's Trustees . 


Gordon . 


ii, 500, 535, 536 


Murray's Trustees . 
Musselburgh, Town of 


Jardine . 


ii,344 


Tweeddale, AL of 


i,261 


Musselburgh, Town of 


Wauchope 


i,263 


Myhie . . . . 


Home and others 


ii, 294, 295 


Napier • . . . 


N 
Ferrier . 


ii,224 


Naylor 




Callinge 


1,306 


Nea 


• # • 


Leslie . 


1,412 


NciU 


1 • • • 


Casailis, Earl of. 


1,365 


Kdlson 


• * • 


Menzies . 


i, 489 


Neilson 


« • • 


Vallance 


. ii,193 


Newton, Ii. 


of . 


Inglis . 


1,263 



INDBX OF OASES OITED. 



Pwnmn. 

Newlistoiiy Minister of 

Nicol 

Kicol 

Nicol 

NicoU 

Nicolson 

NicoLson 

Nicolson 

Nicolson 

NicoUon, Steuait 

Niddiy, L. of 

Nisbet 

Nishet 

Nisbet 

Nisbet, &C. 

Nisbet & Co.';s TrasteeB^ petitionen} 

Nithsdale, Earl of 

Nithsdale, Lady 

Niven 

Niven 

Niven 

North and George 

Northesk, Earl of 

Northern Railway Company, Great 



Heritors of 

Fraser . 

Grosset . 

Parke 

Aberdeen, Magistrates of 

Bonar . 

Inglis . 

McAllister's Trustees 

Tillicoultry, Feuars of 

Houston 

Murray . 

Baikie . 

Johnston 

Einnaird 

Aikman. 



Brown . 
Tenants . 
Grieve . 
M'Farlane 
Pitcaim . 
Cunimiug 
Holland . 



i, 297, 298, 



Eastern Counties Bailway Co. 



PAQB 

i, 613 

i, 408 

ii, 85 

i, 477 

i, 150 

ii, 123 

i, 164 

ii, 466 

. i, 259, 260 

ii, 323, 325 

i, 168 

ii, 465, 466 

ii,447 

ii,184 

ii, 38, 99, 102, 103, 132 

ii, 172, 597 

i,487 

. ii, 5, 51 

ii, 609 

ii, 586 

299, 310, 317, 321 

. i, 336, 337 

i, 331 ; ii, 478 



1,349 



Officer 


Nicolson 


ii, 218, 239 


Ogilvie 


Fnllarton's Creditors i, 238,239, 249; ii, 588 


Ogilvie 


Gruar . 


ii, 302 


Ogilvie 


Meams and Keith 


i, 527 


Ogilvie 


Mellis . 


i, 197 


Ogilvie 


Pittendreich 


ii, 14 


Ogilvie 


Wingate 


ii, 400, 404 


Ogilvie and Dakers 


Gnthrie and Martin 


i, 269; ii, 200 


Offilvy . 

Old Deer, Minister of 


Devon Iron Company . 
Heritors of 


ii, 619, 638 
i, 137 


Oliphant . 


Currie . 


. i, 466, 480 


Oliphant . 


• X eeoies • • 


ii, 204 


Oliphant . 


Scott . 


i, 103; ii, 270 


Oliphant . 


Tenants . 


ii, 323 


Oliphant . 


Thomson 


i, 312; ii, 218, 244 


Oliver 


Suttie . 


ii, 183, 183 


Oliver 


Weir's TYustees . 


ii, 64 


Old . . . 


Fydie, Tenants of 


i, 490 


Orme 


Scarmann or Diffois 


i, 207 


OlT . . , 


Adam . . 


i,266 


Git's Trustees 


Tullis . 


ii, 436 


Oswald . 


Gordon . 


ii, 514, 538 


Oswald 


• Gbflsme . 


ii, 545 


Oswald 


Pearson and others 


ii, 519 


Oswald 


> • Bobb . • 


i, 462 


Paisley, Magistrates of 


P 

Glasgow, Road Trustees 


1 of . ii, 332 


Panmure, Earl of • 


Collison 


ii, 365 


Panmure, Earl of . 


Morgan . 


ii, 176 


Park 


Cockbum 


ii, 414 


Park 


Glasgow, University of 


i, 139, 141 


Parkhill . 

• 


Chalmers 


i, 208, 210 



INDEX OF CA8B8 CITED, 



Pwnu$n^ 



Pttrlane 

Portoan 

Pbrtoim 

PateiBon 

Patexson 

Paterson 

Pateison 

Paterson 

Pateison 

Pateison 

Pateison 

Paton 

Paton 

Patrick 

Paul 

Paxton 

Paxton 

Peacock 

Peacock 

Peddle 

Peddle, petitioner 

Pendxeigh's Trostees 

Penman and Campbell 

Penman and otheis 

Peniy 

Penson and Bobertsonj petitionen 

Pentland . • 

Pentland • 

Pentland • 

Penton 

Perth, Bakers of • 
Perth, Magistrates of 
Perth, Magistrates of 
Perth, Boad Trustees of 
Peter and Monro, competing 
Peterborough, Ei^l of 

Petley 

Pew 

PhemihexBt 

Philip 

Phimpe . 

Phmips . 

PhiUipB, petLtionerB 

Phllp 

Philp 

Phm 

Phln 

Piers 

Pilkington 

Piirie 

Pitano 

Pitcaim 

Pitcaim 

Pitcaim and others^ 

Htfoddels, Lady 

Pitsligo, Lord 

Pitt 

Plommer . 

Pollock . 

Pollock . 



D^midtn, 



petitioneis 



fiamilton 

Drumrash 

Tenants • 

Adamson 

Blair . 

Burton * 

Farish • 

Fife, E. of 

Foreman 

Scarlett • 

Smith . 

Couston 

Macintosh 

Watt . 

Anstruther 

Hunter » 

Slack . 

Edinburgh, Magistrates of 

Lauder • • » 

Brown and others 

• • • 
Dewar • • 
Kerr • • 
Martin and others 
Brown • 

• • • 
Booth . 
Scott and otheis 
Boyal Exchange Lismance Oo. 

Campbell « 
Robarts . . i- 20*7- a 

Perth, Millers of 
Andrew* • 

Black . 
Magistrates of « 

• • • 
Milne • 
M'Kenzie 
Mercer . 
Innerkeithing . 
Cumming's &ecutoi8 
Easson . • 
Hartley . 

■ • • 

Morton • , 

• • • 
Duncan . 
Phin . 
Black . 
Peach • 
Murray • 
Stuart • • 
Drummond • 
Pitcaim 



• • • 

Pitfoddels, Tenants of 
Paton • 
Shewin • • 

Tutois * 
Craig • • 

Menzies and others 



Ixi 



PAOB 

11,460 

i,48S 

1,464 

ii,613 

ii, 641, 563 

1,366 

1, 227 

i, 369; ii, 246 

ii,58S 

u, 10 

11,330 



11,171 

11,15 

11,446 

11,341 

11,7 

11,3,32 

1,343 

i,466 

ii,541 

11,467 

11, 251, 615 

11,343 

ii,3, 67 

1,309 

11,377 

11,428 

11,441 

ice Co. and 

11,355 

297, 303, 305, 306 

1,262 

ii,34 

1, 144, 145 

11,322 

11,408 

. 1, 237, 240 

1, 257; 11, 332, 333, 334 

11,214 

ii,lll 

1, 376, 369 

11,393 

1,414 

1,209 

11,492 

1,147 

ii,571 

11,138 

11,276 

1,200 

1,126 

1, 269, 260 

11,226 

1,227 

i, 176, 186 

11,613 

1,366 

11,264 

1,185 

1,430 

11,194 



Izii 



.IKDEX OF OASES OITED. 



Pwrmen, 

Pollock 
Pollock . 
Pollock and others 
Pollock, Gilmoiir, & Co. 
Polwartli, Lord 
Polwarth, Loid 
Poole's Case 
Porter 
Porterfield . 
Portland, D. of 

Portland, D. of 

Portland, D. of 

Pott and others 

Pouiie, L. of 

Powel 

Power 

Pratt 

Preston 

Preston 

Preston 

Preston • 

Preston, Lady 

Pringle 

Pringle 

Pringle 

Pringle 

Pringle 

Pringle 

Pringle 

Pringle 

Proctor 

Proctor, petitioner 

Prodgers . 

Pugh 

Purves 

Purves 






Queen's Advocate and Crawford 
Queensbeny, Duke of 
Queensberry, Duke of 
Queensbeny, Duke of 
Queensberry, Duke of 
Queensbenys Executors, D. of 
Queensberr/s Executors D. of 
Queensbeny, Marquis oi . 

Queensbeny, Marquis of • 
Queensberry. Marquis of . 
Queensbenys Trustees, D. of 
Queensbeny's Trustees, D. of, and 

Hyslop . 
Queen's College, Proyost of 
Quhyte 



Bae 
Rae 

Bailton 



PAOB 

Palon . ^ . . ii,497 

Wilson . , . .1,160 

M'Leod and others . . i, 129 

Harvey . . i, 332, 336, 365, 462, 454 

ii, 359, 367, 370, 373, 393 
Hume . . . . ii,57I 

1,306,324 
Paterson and Dou^as . . i, 255 

Cunninghame . • . ii, 438 

Baird & Co. i, 241, 248, 250, 253, 254 ; 

ii, 174 



Gray and others 

Sampson 

Riddell and others 

Hunter . 

Edmunds , 

The Customers . 

Abercromby 

Cockpen, ll of . 

Dudmngston, Tenants of 

Preston . 

Scott 

Gregor . 

Hume, Earl of • 

M'Crae . 

M^Laggan 

M'Murdo 

Murray . 

Pringle's Executors 

Scott 

Tenants ^ 

Gordon . 



Arthur . 
Arton . 
Gentle . 
Butherford 



1 



i,278 

ii, 474 

ii,340 

ii,141 

1,408 

1,362 

220, 418, 443, 492 

u,86 

1,490 

1,128 

ii,440 

ii, 415, 436 

ii, 101 

11,502 

1,241 

L 331; ii, 478 

11 446 

11, 329, 333^ 335 

1, 121, 123, 273; 11, 391 

ii, 19, 20 

1,184 

11,234 

1,200 

1,324 

11, 176, 177, 256 

11,489 



Q 



1,194 



Archibald i ^ . 

Annandale, Marquis of . 1, 280, 282 

Barker . / . . 11, 52, 63 

Telfer . . . .11,57 

Wemyss, Earl of 1, 103, 106, 108, 116 

Buccleuch, Duke of . i, 105, 114, 116 
Maxwell ... 11, 271 

Duke of Queensberry^s Executors i, 93^ 
103, 110, 116, 117, 118; 11, 132 
Haining • . • Hf 1B6 

Wight and others . . 1, 427 

Wemyss, Earl of . .1, 73, 116 



Buccleuch, Duke of 
Buccleuch, Duke of 
Brown . . 



B 



Finlayson 

Henderson 

Muirhead 



i, 93, 110 

1,71 

1,212 



i, 461, 481; ii, 237 

. 11, 65, 136 

ii, 366 



INDEX OF OASES OITED. 



Ixiii 



Purtuen, 

Ramage&Co. 
Bamsay 
Ramsay 
Ramsay 
Ramsay ^ 
Ramsay 
Ramsay 
Ramsay- 
Ramsay 
Ramsay, Eoid 
Randimid, L. 
Rankin 
Rankin 
Rankin 
Rattray 
Reay, Lord 
Reay and others 
RedLead 
Rediiatli . 
Reesde and others 
Reid 
Reid 
Bdd 
Bdd 
Reid 

Reid and Magistrates of Edinburgh 
Renton 

Renton and others 
Reatalrig . 
Rex 
Rex 
Rex 
Rex 
Richard 
Richardson 
Richardson 
Richmond, D. of 
Richmond, D. of 
Riddel 
Riddell 
Riddick . 
Ridley 
Rig 
Rig 
Ritchie 
Ritchie 
Robb 
Robb 
Roberts 
Roberts 
Robertson . 
Robertson . 
Robertson . 
Robertson . 
Robertson . 
Robertson . 
Robertson . 
Robertson . 
Robertson . 
Robertson . 
Robertson • 



Drfend$rs. 







PAGE 


Briggs . 


I • 


ii,526 


Brewhonse 


1 • 


L264 


Commercial Bank of Scotland i, 617; ii, 173 


Conheath, L. 




ii,85 


Hnme . • 




ii,23 


Kirkcaldy, Town of 




i, 264 


Ogilyie . 




i,436 


Stewart . 




ii,40 


Weir . 




ii,47 


Homes . 




u, 12, 21 


Tenants . 




ii,472 


MlAchlan 


ii> 


107, 143 


Dixon & Co. . 


"> 


639,564 


Marshall 


• 


ii,524 


Graham . 


, i,823, 


234,236 


Anderson 


, 1,164, 


167, 171 


Chalmers 


w ^ 


ii, 543 


Kerr 




i. Ill 


White . 




i,473 


Qardiner 




i, 147 


Hamilton 




ii,142 


Keith . 




ii,610 


Marshall 




ii,125 


Ogilvie . 




ii,447 


iShaw . 




ii,275 


Boyd and others 


i, 342; ii, 303 


Younger 


« 


ii,206 


Buchan and Hosband . 




ii,229 


Craw • • • 




1,475 


Eastbome . < 




i,200 


Hockworthy 




i,414 


Otley . 




1,302 


Pedley . 




ii,568 


Lindsay 


■ 

1, 


443,491 


Harvey . 




ii, 162 


Scott . 


ii, 


599, 601 


Duff 


i,279;ii,211 


Dempster 




ii, 190 


Zinzan . 


ii^ 67, 72, 84 


Grosset . 




ii,463 


Wi{;htman 


i, 375; ii, 469 


Haig's Creditors 




11,408 


Durward and Thorn 




ii,447 


N., Tenants of . 




i,213 


Dickson 




ii,22 


E. ofWemyss . 




ii,634 


Forrest . 




1,411 


Menzies and Wright ii, 


66, 82,'82 


i, 89, 106 


Rosebery, E. of 




ii,648 


Wallace and Douglas 




ii,619 


Galbraith 




ii,546 


Gibson • 




1,276 


Jardine • • 




ii,406 


Arbuthnot 




ii,194 


Athole, Duke of 




ii,505 


BosweU . 




ii,419 


Bruce and Buchanan 




11,420 


Calder • 




ii,68 


Campbell and Pillans 
Clark . 


ii, 


664, 517 


•• 
11, 


363, 575 


Elphinston 


• 


, 171, 155 



Ixiv 



INDEX OF CASBS OITSD. 



Punmn, 



Drfmdtn. 



Robertson . 

Robertson . 

Robertson . * 

Robertson • 

Robertson • 

Robertson . 

Robertson • 

Robertson . 

Robertson . 

Robertson, petitioner 

Robertson, petitioner 

Robertson, J., petitioner 

Robertson & Co. . 

Robertson and others 

Robinson . 

Robson • 

Rochdad . 

Rocheid 

Rodger 

Rodger 

Roffej 

Roebuck . 

Rolfe 

Rolfe 

Rollo 

Rollo 

Rollock . * 

Romana, L. of 

Ronald 

Ronaldson . • 

Ronaldson, petitioner 

Rorison 

Rose • 

Rosebery, E. of 

Rosebum, Heirs of 

Ross 

Ross 

Ross 

Ross 

Ross 

Ross 

Ross 

Ross 

Ross 

Ross 

Ross 

Ross 

Ross 

Ross 

Ross 

Ross 

Ross 

Ross 

Ross, Bishop of 

Ross, Lady 

Rossy 

Roeyth, Lady 

Rothes, Countess of 

Rowallan . 

Rowan 



Madntoeh 

Menzies 

Onne • • 

Peter 

Robertson 

Scott and others 

Shaw 

Spalding 

Stewart and Livisgstoi 

• • • 

• • • 

• • • 
Drysdale 

• • • 
Diybnigh 
Hall 

Moodie • 
Borthwick 
Crawford • 

Gibson • 
Henderson 
Hamilton, D. of 
Harris • • 

Peterson 
Moriay . 
Reid . 

■ • • 

Nisbet • 
Strang . , 

Ballantine 

• • • 
Shaw 
Tenants 
Brown • 

• • • 
Aberdeen, College of 
Aglionby 
Bbir . 
Fleming 
Fowlis, Lady • 
Hawkins and others 
Heriof s Hospital, Qoremors 
M'Finlay 
Mitchell 
Moncrieff 
Monteith 
Ross 
Ross 
Ross 



11,466 

i, 214; ii, 541 

ii,438 

i,126 

ii,S09 

ii, 114, 680 

i,264 

i, 465; ii, 48 

ii,564 

ii, 118, 167, 468 

ii,226 

ii,234 

i, 527; u, 429 

1,147 

i, 414 

i,408 

i, 239, 240, 249 

ii,181 

i, 507, 514 

ii,504 

1,324 

1,178 

ii,264 

ii, 150, 496 

ii, 405 

1,408 

1,464 

. ii, 14S 

1,464 

1,382 

i, 220, 236, 471 

ii,387 

11,328 

11,116 

1,128 

i, 139, 142 

1,81 

i, 240, 475, 480 

. 11,463 

. ii,525 

11,230 

of 1,144 

ii, 118 

. ii,426 

ii,500 

ii, 172, 579 

i, 175, 176, 177, 179 

i, 430, 441 

11,58 



SM)V6 • • . • u, w 

Stevens . . • • i, 408 

Sutherland, Duchess Countess of i, 482; 

11,152 
Webster • '*"'• '"^ '' '^^ 

Williamson 
Drummond 
Tenants 
Tenants 
Wood . 
Campbell 
Boyd's ReUct 
Ban 



U1M3B8 OI If «OS, 

11,152 

i, 396, 409; ii, 98 

ii, 367, 388, 410 

i,78 

ii,14 

i, 126, 167 

11,444 

u,38 

. 11,59,80 

ii, 408, 409 



VWM9OT 



INDEX OF OASES OITID. 



Ixv 



Pwrmun* 

Bowftt 

Boxbuighy D. of 

Boxbnigh, D. of 

Boxboigh, D. of 

Roxboigh, D. of 

Boxbmgh, D. of 

Roxburgh, D. of 

Boxbmghy E. of 

Boxbmghy E. of 

Boy 

Royal Bank 

RlUe 

Rnncie 

Rii88el& Son 

Russell 

Runell 

Ruasell 

RnaeeU 

RoflseD, petitioner 

RuBsell and Bamsaj 

Roston's Case 

Rntheifoid 

Rathyen 



Saltouiy Lotd 

Saltoun. Tenants of 

Samfora, Lady f 

Samfoid, Lady 

Samuel 

Sanderson 

Sandilanda 

Sanderson 

Sawers 

Saver 

Sdoaw 

Scott 

Soott 

Soott 

Soott 

Soott 

Scott 

Soott 

Soott 

Scott 

Scott 

Scott 

Scott 

Scott 

Scott 

Scott 

Soott 

Scott 

Scottish Union Insurance 

Scrymgeonr • 

Seaforth's Trosteea 

Selkirk^ Magistratea of 

Selkiig 
Sellar 
Sellen 
Seton 



Company 



Defmidtn. 

FAGB 

Whitehead . . . ii, 562 

Archibald . . i, 252; ii, 478 

Home^ E. oi^ and K of Tankerville^ i, 282 
Kerr . . . i, 107; ii, 124 

Bamsay and others • i^ 281, 282 

Roberton . . . ii, 492 

Roxburgh, Dowager Duchess of i, 125, 128 
Gray . . . » ii, 123 

Maison Dieu, Tenants of « i^ 144 



Wemyss, E. of 

Dixon . 

Hume . 

Lumsden and others 

Qillespie 

Breadalbane, E. of 

Clark 

Freen and others 

Hutchison 

• • • 
Cochrane and others 

• • • 
Scott 
Arbuthnot 

S 

Club 
A 

Laird, The 
Walker . 
Samuel . 



ii, 93 

ii, 613 

i, 234 

11,231 

ii, 514 

i, 605, 506; ii, 592 

ii, 543 

i, 435, 518; ii, 549 

ii, 307 

i, 179, 186 

ii, 432, 607 

i, 82 

ii, 397 

ii, 393 



Tweeddale, Marquis of 

Carmichael 

Town of Musselbuigh 

M'Connell . ' 

Bennet • 

Tenants 



Baird . 

Boyle or Brown 

Boyd and Latta 

Brodie . • 

Christie • • • 

Durham « 

Erskine. 

Ewart's RepresentatiTeSy 

Fisher . 

Qraham . 

Scott . • . 

Straiton . • • 

Tait and RusseU 

Thom . 

Whitsleid, Tenants of . 

Wotherspoon . 

Mackintosh 

Mitchell . • 

M'Aulay • 

Clapperton and otheis 

French . • • 

Alton . 

Brown . • • 

Caskieben 



ii, 392, 410, 411 

ii, 571 

ii»291 

i, 477 

ii,345 

i, 252 

ii,20 

i, 150 

1, 277; ii, 267, 286, 462 

i, 191 

u, 440 

ii, 397 

1,233,234; ii, 22 

ii,188 

i, 366, 436; ii, 85, 89 

ii, 482 
u,96 



ii, 478 

ii,422 

i, 314; ii, 245 

ii, 9, 17, 18 

i, 492 

ii,406 

1, 373, 463, 469 

ii, 543 

ii,356 

ii,350 

ii, 133, 135 

ii,264 

i, 236 

ii, 179 

i, 149, 150, 156» 

318; ii, 244 

ii, 393 

1,369 

ii223 

. i, 86, 208 



Ixyi 



INDEX OF GASES OITED. 



Punuen» 

Seton 

Seton 

Seyton 

Slianks 

Sharpe 

Sharpe 

Shaipe 

Sharpe 

Sharpe 

Sharpe'a Trustees 

Shaw 

Shaw, petitioner 

Shaw and Mackenzie 

Shinas 

Shepherd, petitioner 

Sheppard . 

Sheriff 

Shirlaw 

Shotts Iron Company 

Sibbald . 

Sibbald . 

Siddons 

Sievewright 

Simpson . 

Simpson . 

Simpson • 

Simpson . 

Simpson 

Simpson . 

Simpson . 

Simpson and Kelly 

Simpson's Tr. 

Sinclair 

Sinclair 

Sinclair 

Sinclair 

Sinclair 

Sinclair 

Sinclair 

Sinclair and others 

St Clair . 

Skeen 

Skene 

Skene 

Skene 

Skene 

Skene 

Skene 

Skirving . 

Skirving and Yonng 

Slade, petitioner 

Sloan 

Slowey 

Small 

Smart • 

Smeaton and Hepburn 

Smellie 

Smith 

Smith 

Smith • 





Ikfend&n. 






PAGB 


Seton . 


• « 


ii, 129, 138, 141 


White . 




i, 464^ 480; ii, 204 


Ogilvie . 




i,204 


Orant . 




ii,96 


Burt 




ii, 214 


Clark . 




ii, 119 


Maxwell 




ii, 391 


Napier • 




i, 439 


Smith . 




ii,6I6 


Monboddo, Lord 


ii, 462, 457 


Palmer . 




ii,29 


• • 




i, 184, 185 


Ewart . 




ii,502 


Fordyce 




. ii, 22, 83 


• • 




i, 181 


Watherston and others . 


« ii, 343 


Lovat, Lord 




ii, 216, 240, 490 


Wilson . 




ii, 2(> 


Paton . 




ii,87 


Home . 




ii,38 


Sinclair^ Lord 




i, 316 


Ryder . 




i, 347 


ScoU . 




i, 433, 449 


A 




ii,449 


Crichton 




ii, 491 


Denison 




i, 349 


Duff 




ii, 130 


Fordyce's Trustees 


i, 260, 264 


Gray 
Harley . 


• 


i, 241 




i,339 


Haliday . 




ii,303 


Carnegie 




ii, 489 


Dalrymple 




ii,16a 


Hutchison 




ii, 466 


M'Beath i. 


284. 373, 


376. 431. 437, 438. 



441; ii, 225, 240 
Manderstun . . ii. Ill 

Manson . . ii, 243, 251, 262, 263 

Mossend Iron Company i, 437; ii, 469 



Sinclair . . i, 379 

Duffus, Lord 
Qrant . 



Qreenhill 
Maberly 
Beddie . 
Ross 
Spankie 
Tenants of 
Smellie . 
Vemor . 

• • • 

Hawthorn • 
Roboiaon & Moir 
Balderston, Tenants of 
Ogilvie . 
Brand • • 

Lockhart 

Falconer and others 
M'Qill. Hamilton 
Maxischall, Earl 



ii, 142, 341, 343 



1,333 
ii,65 



366, 370; ii, 496 

i, 236; ii, 170 

ii, 473, 474, 565 



1,269 

i, 342, 343 

i, 431, 448 

11,364 

i, 157 

ii, 189 

i, 180, \m 

ii, 462 

ii,66 

ii,13 

ii,40O 

i,316 

u, 190 

ii,464 

ii,207 

ii.l2^ 



INDEX OF OASES OITED. 



Ixvii 





Pturtuen, 


Drfmden. 






PAOB 


Smith . • . . 


Robertson 


a ii, 152, 179, 641 


Smith 


■ • • ■ 


Bogerson 


ii, 274, 622 


Smith 


» • • • 


Roeis 


iL267 


Smith 


• a ■ < 


Smeton and Beinston, L. of • ii, 611 


Smith 


■ • • 


Sutherland 


ii, 303 


Smith and Trustee 


Duff and others . 


ii, 667, 568 


SmoUef 3 Creditois 


Smollet . 


i,102 


Somervel . . . , 


Aitken . 


ii,194 


SomemQe . 


Gordon . 


i, 33& 


Somerville . . . . 


Smith . 


i, 283 


SomerTille's Factor, petitioner 


• a • a 


. i, 177, 186 


Sonper . . . . 


Wauchope 


i, 238 


Spells' Tatois, petitioners . 


• • • • 


. i, 181, 182 


Spenoe . . . . 


Anstruthers 


ii, 611 


Spence . . . . 


Scott . 


i, 271 


Spencer, Sutherland & Co. 


Hay 

Bothweirs Tenants 


. i, 367, 368, 442 


Spiney, L. of . 


. . u, 69 


Sprot, M. and T. . 


Morrison 


. ii, 285 


iSpronl . . . . 


Wilson and Wallace 


i,427;ii,629 


Stanehill, Lady . 


Burd 


ii, 100 


Stanfield . . . . 


Wilson . 


. i, 126, 127 


Stark 




Edmonston 


ii, 478, 635 


Stead 




Cox 


a ii, 540. 599, 601 


Steedman . 




ILennedy 


ii, 467 


Steil 




Hay 


ii, 197 


Stenhonse . 




Adamson 


ii, 95 


Stephenson and others 


Dunlop and others 
Tweeddale, Marquis of 


ii, 47 


Stephenson's Trostees 


ii, 616 


Steyenson . • . . 


Adair . 


i, 87 


Stevenson . 




Baird . 


. ii,37, 38 


Stevenson . 




Barclay • 


ii, 134 


Stevenson . 




Cooper . 


ii, 413 


Stevenson . 




Dobie a 


i, 464 


Stevenson . 




Job 


ii, 122 


Stevenson . 




Love and Stevenson 


a i, 239, 460 


Stevenson . 




M'CulIoch and Niven 


ii, 431 


Stevenson . 




McLaren 


ii, 586 


Stevenson . 




Moncrieff • 


ii,343 


Stevenson . 




Steyenson 


ii, 16 


Steward 




Lambe . 


ai, 306, 308 


Stewart 




Argyle^ Duke of 


ii, 620 


Stewart 




Ayr, Viscount of 


i, 372 


Stewart 




BeU . 


a ii, 169, 364, 377 


Stewart 




Blackburn 


i, 358 


Stewart 




Bums and others 


ii,3 


Stewart 




Cameron 


ii, 257 


Stewart 




Campbell 
CaasiUis, Earl of 


ii, 579 


Stewart 




ii, 43 


Stewart 




Clark . 


. i, 290, 375 


Stewart 




Douglas . 


ii, 163 


Stewart 




Dunmore's Trustees, Earl of . ii, 238 


Stewart 




Fleming's Heir . 


ii,464 


Stewart 




Giimmond's Repres. 


. ii, 81, 481 


Stewart 




Kerr 


ii, 45 


Stewart 




Lead 


ii, 117, 215 


Stewart 




Leith . • 


. i, 364, 365 


Stewart 




M^Andrew 


ii, 302 


Stewart 




M'Bamet 


i, 283 


Stewart 




M'Naughten . 


. ii, 167 


Stewart 




M«Ra . 


i, 481 ; ii, 237, 579 


Stewart 


1 • ■ ■ 


Minto,Earlof . 


. . ii,530 



Ixviii 



IND£X OF CA8BS OITED. 



Piinuen. 



PAGB 



Stewart 


1 t 






Neilsons 




ii,530 


Stewart 






Paisley, Blagistxates of . 




i,168 


Stewart 






Peddie . • 




394, 425, 591 


Stewart 






Pirrie and others 




i,227 


Stewart 






Bose 




ii, 386, 395 


Stewart 






Rutherford 




ii,115 


Stewart 






Samelston, Lady 




1,194,249 


Stewart 






Sawyers. • 




ii, 189, 268 


i Stewart 
Stewart 






Shaipe . 
Spalding 




ii^67 
11, 7 


Stewart 






Stewart . 




i,163 


Stewart 






Stewart's Ezra. i, 


122, 


123, 273) 274 


Stewart 






Webster . 




i, 196 


Stewart 






Watson . 




ii, 134, 142 


Stewart and Gibb , 






Ward and others iij 


'l89. 


268, 366, 418 


Stewart and otbeiB 






Caithness uid Smart 




. ii,187 


StiU'8 Trustees 






Chivas • 




ii,489 


Stirling 






Christie . 




ii, 209 


Stirling 








Dunn . i, 90, 94, 106, 107; ii, 173, 528 


Stirling 








Gordon . 




ii,46 


Stirling 








M'Queen 




ii,608 


Stirling 








Miller . 




ii, 131, 152 


Stirling 








Strang • • 




ii,509 


Stirling 




t • 




Walker . 




i, 106, 108 


Stirling and Donfennline Bailway 


Co. Edinburgh and Glasgow 


' Railway Co. 








i, 351, 356 


Stobbs . . . , 


Cayen . 


i, 2e0, 264; ii, 194 


Stonefield^L. 


M'Arthur 




ii,131 


Storer , 


Hunter . 




i,324 


Stonuonth, Viscoant 


Anderson 


% 


ii,405 


Stormonth, ViBcoont 


Lochmaben,^Itentaller8 < 


If 


i,426 


Stonnonth^ Viacoont 


Newall . 




ii,445 


Strachan . . . . 


Christie and others 




ii,455 


Strachan 




Nicol 




ii, 478 


Straerly 




Lundie . 




ii, 123 


Strahom 




Cunningham 




u,465 


Stration 




Graham . 




ii,490 


Stuart 




Cameron 




. ii,257 


Stuart 




Gillon's Tenants 




ii, 69 


Stuart 




Multures, Abstracters oi 


' 


i, 259, 260 


Stuart's Liferent) Donators of 


Tenants . 




. ii,437 


Summers & Son . 


Fairservioe 


1 


[,409; ii, 112 


Sumner . . . . 


Bromilow 




i, 324 


Sutherland 


Graham 




ii,15 


Sutherland 


Jeffirey • • 




i,227 


Sutherland 


M'Kenzie 




iL125 


Sutherland 


Robertson 


i, 210; ii, 223, 258 


Sutherland, Duchess Countess of , 


Gilchrist 


i, 280, 282; ii, 552 


Sutherland, Duke of 


Ross 




i,282 


Suttie . . . . 


. • • 




i,248 


Suttie 




1 • 1 


Prestonpans, Fishermen 


!of 


i, 278 


Suttie 




t • < 


Somners • 




ii,490 


Swan 






Baird and White 




i,497 


Swinton 
Swinton 




t 


Craiffmiller, L. of 
Gawler . 




ii, 269 
ii, 332, 334 


Swinton 






Ma>ougal 




ii, 259, 372 


Swinton 






Roxburgh, Duchess of 




i,128 


Swinton 




g 9 


Seton and others 




359, 360, 396 


Swinton 




1 • 1 


Stewart . 




ii,431 


Sydsexf 




» • 1 


Tod 




u,587 


Syme 




• 1 


• 1 


Earl of Moray . 




. ii,547 



INDXX OF OASES OITED. 



Izix 



X VrVMCflb 



Sjme 

Syme's Tnuteee 
Symington, 
^rmington. 
Symington. 



PAGS 

DaLdel . . . . ii, 324 

Hanrey . i, 296, 311, 316, 316, 319, 321 
Fidler . . . .1,602 

Granstoun . . - ii* 276 

Queensberry'fl Execaton, D. of ii, 270 
Weir . . . . ii,112 



Tacksman of CnstomB 

Tait 

Tait 

Tait 

Tkit 

Tarbet 

Tarras 

Tassie & Co. 

Tu8ie& Co. 

Taylor 

TayloT 

Taylor 

Taylor 

Tfeylor 

Taylor 

Taylor 

Taylor 

Taylor 

TkyloT 

Taylor 

Taylor 

Tkylor's Trostees 

Tdfer 

Tennent 

Tennent 

Tennent 

Tennent 

Tennent 

Terne 

Thin 

Thorn and Speirs 

Thomas 

Thomas and Mack 

Thomson 
Thomson 
Thomson 
Thomson 
Thomson 
Tbomson 
Thomson 
Thomson 
lliomson 
Thomson 
Thomson 
niomson 
Thomson 
Thomson 
Thomson 
nomKm 
Thomacm 



Qreenhead 


ii,466 


Gordon . 


fi,74 


Maitland 


1,126 


Faton . 


ii,644 


Sligo . 


ii,86 


Bogle 


i,341 


Innes 


i,261 


Qlasgow, M^istrates of 
Miller and Wright 


ii,660 

ii,660 

ii, 110 

ii, 226, 232 


" ■ • * • 
Bethnne 


Boyle . 


ii, 132, 602 


Brown • 


i, 341; ii, 223 


Davidson and Broomfield 


11, 386 


DuflPs Trs. 


ii, 490, 600 


Eniter . 


u, 72 


Little . 


ii,588 


Maxwell 


ii, 186 


Taylor and Fairlie 


ii,186 


Waters . 


i.361 


Bothwell and others (Fairley's 


Trustees^ . 
Queensbeiry^ Executors, D. 


ii,606 
of ii, 272 


Ma)oasal 
Aachimeck 


i, 219, 237 
ii, 16 


Dromkille, L. . 


ii,610 


M'Brayne 


ii, 382 


M'Donald and others ii, 89 


, 119, 668, 603 


Tennent 


11, 81 


Bnmett 


ii,437 


Scott . 


ii, 199 


Jack 


ii, 619 


Fembleton 


ii,600 


Dmnbreck and M^onald 


i, 376; ii, 420 




470 


Alloa Breweiy Co. 


ii, 201 


Boyd . 


ii, 304, 362 


Brown , 


ii,191 


Christie . 


ii,363 


Coventry 


ii, 267, 282 
i, 172 ; ii, 23 


Elderson 


Fowler . 


ii, 219, 629 


Garioch . 


ii,180 


Gordon . 


ii, 282, 464 


Gray 


ii, 666 


Handyside and Sutherland 


ii, 106, 374 


Harvey . . i, 319, 626; ii, 62 


Jamieson 


ii,490 


Merston . . 


i, 126; ii, 60 


Mowat • 


• i, 91; ii, 237 


OUphant 


i, 311, 318 


Fagan . 


i,87 



Ixx 



INDEX OF OASES OITED. 



PttrfiMTf. 

ThomAon 

Thomson 

Thomson 

Thomson 

Thomson 

Thomson (of Mildeans) 

Thomson and others 

Thomson's BepiesentatiyeB 

Thresher . 

Threipland, petitioner 

Thriepland 

Tock 

Tod 

Tod 

Tod 



Tolquhonn's Executors, 

Toinkins . 

Topping . 

Torphicnen, Lord 

Torrie . ^ 

Tony 

Touch, L. of 

Touch, L. of 

Tough 

Towers and others 

TraiU 

Traquair, Earl of 

Traquair, Lady 

Traquair. Lady 

Traquairs Trs. 

Trochrig, Lady 

Trotter 

Trotter 

Trotter 

Trotter 

Trotter 

Trotter 

TuUiehardine, Earl of 

Tulloch . 

Tumbull . 

Tumbull . 

Tumbull . 

Tumbull . 

Turner 

Turner 

Turner 

Turner 

Turner 

Turners 

Tweeddale, M.,of 

Tweeddale, M. of 

Tweeddale, M. of 

Tweeddale, M. of 

Tweeddale, M. of 

Tweeddale, M. of 

Tweeddale, M. of 



Lady 



Beid 

Stevenson 

Temey . 

Watson . 

Young , 

Einglassie, Heriton of . 

Pazton . 

Oliphant 



East London Water Works Co. 



PAGB 

i,465 

. 1,86,169 

1,489; 11,68 

1, 219 

1, 377 

1, 259 

11,458 

11, 477, 635, 537 



L306 



1, 181; 11, 225 
11,44 



Strachan 

Auchtergaven, Parishioners of • 

St Andrews, Magistrates of 

Moncrelff and Skene 

Montgomery 

Creditors 

Ashby .... 

Barr .... 

Pltfoddles, L. of 

Munsle and King's Remembrancer 

Adam .... 

Feigusson . . 11,208,249^253 

Tenants . . . li, 13 

Dumbarton Waterworks Comrs. 11, 569 



i, 138 

1,342 

11,233 

11, 393 

11,330 

1,413 

1,363 

11,143 

1,223 

11,430 



Templeton 

Trail . 

Gibson . 

Cranston 

Howatson 

Innerleithen, Heritors of 

Baird 

Clarks and Lanceman . 

Cunningham and Smith 

Dennis 

HaU 

M'Ewan 

Rocheld 

DalzieU 

Willoughby IXEresby, Lady 

Coutts . 

Kerr 

M'Dowall 

Scott 

Blackadder 

Nicolson 

Scott 

Turner . 

Turners . 

Turner . 

Brown . 

Dalrymple 

Dodos . 

Hume .... ii, 461 

Murray and others . . ii, 81, 485 

Somner . . 1, 332 ; 11, 81, 485, 486 

Somner . 11, 81, 168, 190, 481, 486 



11, 362 

li, 6, 9, 61, 67 

i,400 

li, 410 

11,438 

11, 306 

11, 303 

1,528 

li, 329, 331 

1, 238-9, 241, 249, 250 

1, 227, 250 

1, 332 

11, 328 

li, 112 

11, 395, 421 

11, 502 

ii, 329, 333 

ii, 616 

li, 171 

11,610 

11,616 

11,610 

ii, 266, 527 

i, 108, 124 

1, 108 

ii, 635, 537 

1, 332 

i, 221 



Udney 
Underwood 
Urquhait . 



U 



Brown . 1, 126; 11, 69, 60, 86, 692 

Richardson and others . 1, 496, 528 

Mackenzie Hay . 11, 126, 144, 644 



INDSZ OF CASES CITED. 



Ixxi 



Pwnumt. 



Valentme or Ballantyne 

Yallance . 

Vary 

Ydtch 

Yeitch 

Yeitch(of£mock) 

Vere 



Waddel 

Waddel 

Waddel 

Waddell, petitioner 

Waldie 

Walker 

Walker 

Walker 

Walker 

Walker 

Walker and Herd 

Walker and others 

Walker, Grant, & Co. 

Walker^B Executrix 

Wallace . 

Wallace 

Wallace 

Wallace . 

Wallace 

Wallace 

Wallace . 

Wallace . 

Wallace . 

Walmedy . 

Walpole and Alison 

Wampkray 

Wand and Oorator 

Wansbron^ 

Wardell . 

Wardlaw . 

Wardlaw . 

WardlaVs Eacheatj 

Wark 

Warner 

Warrington 

WaterCall . 

Waters 

Waters 

Waterston . 

Wataon 

Watson 

Wataon 

Watson 

Watson 

Watson and others 

Watson and others 

Watt 

Watt 

Watt 

Waachope . 



Donator of 



Defend&n. 



Eamsay . 
M'Dowal 

Thomson and others 
Paterson 
Young . 
• • • 

Dale 

W 

Brown . 
Buchan . 
Waddel . 



PAQS 



Commercial Bank 



Bayne . 

Flint . 

Husband's Creditors, Her 

Tumbull 

Thomson 

Mason and others 

Grant 

LoVs Trustees 



Gibb 



Campbell i 

Cathcart 

Ctmningham 

Forrest^, Lord 

Harvey . 

Tenants . 

Turner . 

Wallace . 

Milne 

Beaumont, Montgomery 

Irvine . 

Stewart and 

Maton . 

Usher . 

Mitchell 

Otterbum 

Brown . 

Bargaddie Coal 

Cunningham 

Furbor . 

Penistone 

Houghton 

Taylor . 

Masson . 

Brown . 

Douglas 

ErroU, Earl of 

Gordon 

Reid . 

Eidston & Co. 

Turner 

Bell and Balfour 

Duff 

Stewart . 

Borthwick 



The 



i, 252 

1,164 

ii, 667 

ii, 319, 531 

i, 233 

i, 116, 265 

i, 176, 177, 187 

i, 452; ii, 436 
ii, 66 
i, 128 
i, 173, 182 
i, 322 
i, 141 



ii, 259 

i, 369, 375 

i, 164 

i,293 

ii, 322 

ii, 229 

ii,507 

i,498 

ii, 67 

457, 502, 603, 510; ii, 621 

ii,69 

i, 197 

ii, 355 

i, 458; ii, 577 

ii, 18, 48, 116, 123 

ii, 130 

i, 176, 187 

i, 307 

i, 481 ; ii, 257 

ii, 136, 138 

ii, 418 

i, 302 

i, 302 

ii, 359, 386 

i, 468 

ii, 438 

i, 371, 380; ii, 517 

i, 130 



Co. 



1,130 
i,413 
i,306 
i,416 
i, 191 



ii, 103 

ii, 440- 

i, 191;ii, 587 

i, 332 

i, 197 

u, 610, 613 

i, 322; ii, 185, 549 

ii, 273 

ii, 526 

ii, 145 

1, 363 

ii, 359 



v» 



Ixxii 



IND1BX OF 0A8BS OITSD. 



Wauchope . 

Wauchope . 

Wauchope . 

Waugh 

Waughton . 

Webster 

Webster 

Webster 

Webster 

WeddeU . 

Wedderbum 

Wedderbum, L. of 

Wedderbum, L. of 

Wedderbum 

Wedgewood 

Weir 

Weir 

Weir 

Weir 

Welk 

Well wood 

Wellwood 

Wellwood 

Welsh 

Wemyss 

Wemyss 

Wemyss 

Wemyss 

Wemyss 

Wemyss 

Wemyss and Erskine's Trustees 

Wemyss and March^ Eail of 

Wemyss, Earl of • 

Wemyss, Earl of . 

Wemyss, Earl of . 

Wemyss, Eaxl of , 

Wemyss, Earl of . 

Wemyss, Earl of . 

Wemyss, Earl of . 

Wemyss, Earl of . 



West 

West Nisbet, L. of 

Weston and others 

Weston & Sons 

WcthereU . 

White 

White 

White 

White 

White and others 

Whiteford . 

Whitehead. 

Whiteon . 

Whitson . 

Whittingham 

Whittingham 



of 



Qall and Ross 

Hope 

Stephens 

Abercromby . 

Aiken 

Donaldson 

Farquhar 

Lyell . 

Miller's Trustees 

Buchan . 

Mann 

Longformacus, I 

Nisbet . 

Scottish By. Ca 

Catto 

Alton 

Drummond 

Dunlop . 

Glennv . 

Proudfoot and Miller 

Olarke . 

Husband 

Moncrieff 

Myers . 

Campbell 

Colliers, His 

Qoodsirs 

Qulland . 

St Colme, Lady 

Wright . 

Wilson . 

Campbell 

Hewat . 

Hope . . . • iiy 688 

Hope's Trastees ii, 188, 612, 515, 516, 517 

Queensberry, Duke of, and Alex. Welsh 

i, 93, 107, 108, 113 

Queensberry's Executors, Duke of i, 107, 

113, 116; ii, 527 

Queensberry's Executors, Duke of, and J. 
Murray . . . i, 94 

ensberrv^B Executors. Duke of. and W. 



PAOB 

ii, 376 

ii, 86, 514, 515 

ii,193 

ii,57 

ii, 122 

ii,345 

ii,232 

ii,186 

1^168 

ii,66 

ii,364 

ii,324 

ii, 143, 444 

i,357 

ii,576 

i,342 

ii,324 

87,458 

ii,187 

ii,417 

ii, 308 

ii, 190, 210 

i,90 

ii, 600 

325, 355 

i,27l 

ii,610 

ii,211 

ii,444 

ii, 493 

ii, 211, 547 

i, 335; ii, 180 

ii,588 



,115 

i,304 

ii,329 

i,d24 

ii, 560, 562, 564 

« 303 



yueensoerrys iLxe 
M. Johnstone 
Blakeway 
Swinton, L. of . 
Woodcock 

Potterrow, Tailors of 

Howell . . . . i, 303 

Houston . i, 311; ii, 218, 221 

Eirksession of EinglaBsie i, 145 

Macintyre . . . i, 129 

Moncrieff . . . ii« 454 

Christie 
Johnston 
Bennett 
Duncan 
Bamsay & Co. 

• • 

HateUe • 



129 

ii,454 

ii,407 
ii,51 
i,308 

ii,116 
i,17« 
M,85 

ii,438 



INDEX OF GASBS CITED. 



Ixxiii 



Ptwnur». 



Defenders. 

Dickson . 
Hopetoun, Earl of 

Inglis 
Sntherland 



PAGE 

ii, 518 

i, ^54, 373, 463, 469; 

ii, 168-174, 219, 543 

ii, 168 
ii,94 



Wight's Trustees and Paterson ii, 207 

i, 269, 266, 267 



Wight 
Wight 

Wight 

Wight 

Wight 

Wigton, Earl of 

Wmde 

Williamson 

Willianison 

Williamson 

Williamson 

Williamson 

Williamson and Husband 

Williamson and others 

Williamsons 

WHloughby, L., d'Eresby's Trustees Stratheam Hydropathic Establish- 



Kerr 

Balgillo, L. of . . 

Forbes . 

Fraser . 

Johnston 

Ramsay . 

Hay and others . 

Ewart and Curator 

Kennedy 



Wilson 

Wilson 

Wilson 

Wilson 

Wilson 

Wilson 

Wilson 

Wilson 

Wilson 

Wilson 

WHson 

Wilson 

\^l8on 

Wilson 

Wilson 

Wilson, Pettegrew 

Wilson and li'Beath 

Wilson and others 

Wilsons 

Windham . 

Wink 

Winiaham . 

THnraham . 

Wintonn, Earl of 

Wishait 

Witham 

Wood 

Wood 

Wood 

Wood 

Wood and Dnncan 

Wood and Mandatory 

Woodney or Udn^ 

Woodward. 

Woodward and others 

Wreiham 

Wright 

Wright 

Wright 

Wright 

Wright 

Wright 

Wright's Creditors 



ment Company 
Bryson . 
Campbell 
Henderson 
Douglas . 
Jobson . 

Leith Walk Trustees 
Madder . 
Norrifl 
Pollock, Qilmour, & Co 
Russell 
Spankie 



ii, 56 

1,160 

. ii, 52, 120 

1,443,444; 11,525 

i,397 

1,160 

i, 339 

ii,483 

, 286, 298 ; ii, 543 

i, 286 ; ii, 279 

ii, 611 

ii, 377, 378, 379 



Stewart and Earl of Mansfield i, 528; ii, 145 
Swan • ^9 40^ 

Warroch . ii, 438 

Wihjon . i, 425 ; ii, 5 

i, 209 

ii, 319, 607 

i, 150, 156, 157 

. i, 156, 210 

i, 302 

ii,590 

1,126 

ii, 405 

11,11 

ii, 196 

ii, 363, 501, 538 

ii,7l 

ii, 192, 487, 548 

ii,186 

ii, 610 

ii, 554 

i, 472 

i, 284 

ii, 150, 496 

ii, 853 

i, 191 

1, 322 

ii, 150 

ii,330 

ii, 152 

1,261 

i, 507; 11, 620 

ii, 607 

e 



Hobne . 

Stone and others 

Wilson . 

Way . 

Mortimer 

Henderson 

Iddington, Lady 

Tenants . 

Arbuthnot^ L. 

White & loimg . 

Moncur . 

Paton 

Robertson 

Stewart . 

Sandeman 

Kerr 

Reid and othern 

Gyles 

Wilson . 

Huddleston 

Butchart 

Cartwright 

Cunningham 

Hopetoun, E. of 

Rannie . 

Walker and M'Kiag 

Kerr 



ii,455 

ii,444 

ii,412 

i. 433 

ii, 109, 605 

i, 135 

ii, 322 

ii, 257 

1,371 



Ixxiv 



INDEX OF CASES OITED. 



Pwrwera, 

Writers to the Signet 
Wyld & Co. 



Yeaman 
Yeoman 

York Buildings Co. 

York Buildings Co. 

York Buildings Co. 

York Buildings Co. 

York Buildings Co. 

York Buildings Co. 

York Buildings Co. 

York Buildings Co. 

York Buildings Co. 

York Buildings Co., Annuitants of 

York Buildings Co., Tacksman of 

Young 

Young 

Young 

Young 

Young 

Young and others . 

Young and others . 

Young. Boss, & Co. 

Young's Trustees . 

Yuille 

Yuille 

Yuille and others . 



Dejenders, 



Graham . 
Richardson 



PAGE 

i, 157 

ii,398 



Gilruth 

Elliott and Forster 

Adams . 

Baillie and Thomson 

Buchan . 

Carnegie 

Fordyce and others 

Gkirden 

Grant 

M^Kenzie 

Thriepland 

• • > 

Stewart . 

Cockbum 

Coif 8 Trustees . 

Cunningham 

Qerrard . 

Malcolm 

Ramsay . 

Welsh . 

Paton and otherti 

Anderson 

Buchanan 

Stirling . 

Lawrie and Douglas 



ii, 181, 184 

i, 362, 602, 503, 505, 

510, 522 

ii, 222, 223 

i, 429 

ii, 448 

i, 188; ii, 3, 23 

ii,578 

ii, 438, 439 

ii, 319 

i, 166 

u. 578 

ii, 465 

i, 529 

u, 278 

ii, 208, 551 

ii, 201, 518 

i, 220; ii, 605 

ii, 582 

ii,474 

ii,395 

ii, 57, 103 

ii, 587 

ii, 12, 365 

ii,494 

ii,406 



HISTORICAL INTRODUCTION. 



CHAPTER I. 

OBJECT OF THE INTRODUCTION. 

An historical account of the origin and progress of the Contract of 
Lease, forms a necessary introduction to a Treatise upon the Law 
of Landlord and Tenant. 

Location of land, using the word in a general sense, is known Origin ef 
among nations in a comparatively low state of civilisation. But, i21d.^°° 
indeed, it may he doubted, whether in this primitive form it should 
not rather be deemed that the contract, if such it can be caUed, 
constitutes the wages of labour given by occupation of land, than 
the location of the land itself. In this form location existed in 
Mexico,^ and in Peru,^ and in the Society Islands.* In its most 
rude form the proprietors give a portion of their estates to labourers 
leaving them to extract the means of subsistence. As a rent 
for this land, a certain amount of labour is exacted to be applied to 
the remaining portion of the land which the proprietor himself 
retains. This form has been styled location under "labour or 
serf-rents."* At one time it prevailed throughout a large part of 
Europe and still prevails in those large territories which occupy 
its eastern portion. This rude form was followed by the more 
complicated one which involves a division between the proprietor 
and the tenant, of the produce raised by the latter by means of 
corporeal capital supplied by the former, and which has ordinarily 
been called the system of "Metayer Bents." It was practised 

> Boberteon's History of America, the years 1821 and 1822. By Charles 

book vii 8vo. ed. voL iii. pp. 282-3. Farqahar Matheson, Esq. Vide pp. 

* Bobertoon, ut mv, pp. 33&-9. 382, 383, 412, 427, aad 449. 

' Narrative of a Visit to Brazil, Chili, ^ Jones on the Distribution of wealth 

P«£ra, and the Sandwich Islands, during and Sources of Taxation," p. 17, et $eq. 
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by the nations of antiquity and during the Middle Ages and is still 
[2] prevalent throughout continental Europe. Where the tenants 
are Metayers the contract of location is known both in a written 
and an unwritten form.^ Money-rent and a formal written con- 
tract superseded, as civilisation advanced and agricultural capital 
increased, those unrefined modes of location. The. object of this 
Introduction is to trace the contract of location as it was recognised 
among the ancient nations and during the Middle Ages to the time 
when it assumed, in Scotland, the tenor and the form which it now 
bears. In developing the progress of the contract, it is indispen- 
sable that the condition of the cultivators should be examined, as 
the history of those who, varying in numbers and in rights in 
.jdifferent countries and at different times, constituted the class of 
tenants or lessees is inseparable from the history of the lease itself. 



CHAPTER IT. 

WAS THE LEASE KNOWN TO THE HEBREWS ? 

Whether the lease was known to the Hebrews in a written form, 
or even as verbal, is a question of difficulty.* The question involves 
two subordinate divisions — laty Whether the contract of location 
was known to the Hebrews at all ? and 2d, Whether, if it was, they 
were acquainted with the written lease ? 



In discussing these questions, the result of research seems to be 
that a distinction must be made between the earlier and the later 
epochs of the history of the Hebrew nation. There is strong 
reason to conclude that, previously to the Babylonish captivity, the 



^ Full details relative to this system 
will be given in the following chapters 
of the Introduction, and also in other 
parts of l^e Treatise. 

* In the two former editions of this 
Treatise the author adopted as appli- 
cable to the rural economy of the Jews 
in a general sense the opinion of 
Michaelis, that they were not acquainted 
with any other mode of cultivating 
lands, except by the proprietors them- 
selves through the instrumentality of 
slaves, or hired labourers. This opinion, 
however, is limited by Michaelis to the 



epoch before the Babylonish captivity. 
The parable of the " Wicked Husband- 
men '' made the author doubt whether, 
in later times, location of land was not 
in use. An examination of the subject 
has unavoidably led him into searches 
of a kind unwonted in a treatise on law. 
A great part of the matter detailed has 
been acquired by himself ; but he has 
also been indebted for much of it to the 
kindness of friends conversant with 
those studies which the nature of the 
subject involves. 
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contract of locatioa was unknown, but that after the captivity it 
was in use, having come into operation, along with other alterations 
of the Hebrew policy and usages, which, commencing at that epoch, 
operated during the after portion of Hebrew history. 

Throughout the epoch when the Mosaic law was in strict observ- Cultivation 
ance, the lands, it may be deemed, were cultivated by the pro- Mo8aic^\^ 
[3] prietors exclusively. Although the ancient Hebrews were so 
entirely an agricultural people, that agriculture was the foundation 
of their polity, no mention of cultivation by others than by the 
proprietors is made in the Pentateuch or the other more ancient 
Scriptures. Each Israelite possessed a portion of land inalienably.^ 
The crop might be pledged, or sold for fifty successive years, but 
the proprietor himself continued to cultivate ;^ and the agricultural 
operations were performed by slaves or by hired day-labourers.' 

There are three passages in the Old Testament Scriptures which Song of 
at first sight may seem to derogate from this opinion, but, when viii^Ti"i2. 
examined, the first and second will be found to be confirmatory of 
it, and the third, although doubtful, not to be, certainly or efi'ec- 
tively, adverse. The first of these passages is contained in the 
eleventh and twelfth verses of the Song of Solomon, chapter eight. 
"Solomon had a vineyard at Baalhamon ; he let out the vineyard . 
unto keepers ; every one for the fruit thereof was to bring a 
thousand pieces of silver. My vineyard, which is mine, is before 
me: thou, O Solomon, must have a thousand, and those that keep 
the fruit thereof two hundred/' An analysis of those verses proves 
that while the words used in the English translation are *' let out 
the vineyard,* it was not the contract of location which was 
signified, but the delivery of the vineyard to keepers, who were to 
sell the produce and bring to the proprietor a thousand pieces of 
silver, or, as the word is rendered in a parallel passage in Isaiah 
(vii. 23), " silverlings,'' which were shekels of silver. The supposi- 
tion of a money rent for land, even supposing location to have been 
known, would be at variance with the rural economy and the usages 
of the East. Where there was location it was to the colonus 
partariuB, who delivered a produce rent. The words of the twelfth 
verse show that out of the price of the produce the royal proprietor 
was to have the thousand silverlings, and to give two hundred to 
those that " keep the fruit," obviously, not as having a share of the 
rent, but as the wages of labour. For, in no country or age, could 

* Michaelis on the Law of Moses * Michaelia, vol. i. pp. 378-9. 
(Smith's Tiansl.), voL L pp. 221, 337, • Michaelia, vol. ii p. 155, et wg. and 
and 381. pp. 186-91. 
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there have existed so great a disproportion between the amount of 
rent and the joint amount of the wages of labour and of the profits 
of working capital however rude or defective. 

Isaiah, yii. The second passage to which reference has been made is in the 
twenty-third verse of the seventh chapter of Isaiah. The words 
are, " And it shall come to pass in tliat day that every place [4] shall 
be, where there were a thousand vines at a thousand silverlings, it 
shall even be for briars and thorns." These words themselves 
prove nothing except the existence of the vines and their value, 
for they nowise indicate on what principle the cultivation was con- 
ducted. But effect has been given to them by identifying their 
meaning with that of the passage of the Song of Solomon. Even 
assuming the identity, the words can afford no separate evidence, 
but must be governed by the construction which is to be put on 
that passage. 

2 Sun.^ The third of the supposed adverse passages is contained in II. 

xAs'*. Samuel, ix. 10, 11, and xvi. 3, 4.^ These passages gave rise to an 
opinion that there was among the agricultural laws of the ancient 
Hebrews a rule which authorised the owner of extensive estates 
to grant hereditary leases on condition that the grantee should 
cultivate the land and pay to the proprietor a portion of the pro- 
duce. The meaning of these passages has been discussed by two 
jurists of high authority, both deeply versed in Hebrew learning. 
Se]den in his Treatise^ '' De Successionibus ad Leges EbraBorum in 
Bona Defunctorum," enters into an examination of their import, 
not in a dissertation on the law of location, but in one De Succes- 
sione Fisci sen haaredibus morte damnatorum. Selden puts the 
case that the division of the lands may have been '^ sen in communi 
dividundo, ubi uterque SBque rei possessed est dominus partiarius ; 
aut minus proprie, veluti si verba fiant de domino et usu fructu- 
ario, de domino et colono, emphyteuta, sive aliis ejusmodi,* — and 
he comes to the conclusion that the judgment of David was 
" Etiam decrevi pridem, dixi, pronuntiavi te et Zibam servum tuum 
partiarios fore. Te ut dominum cui, utpote in integrum restituto, 

* The verses are " Thou (Ziba) there- " And the king said, And where is thy 

fore, and thy sons, and thy servants, master's son? and Ziba said unto the 

fihall till the limd for him, and thou kinff, Behold he ahideth at Jerusalem ; 

shalt bring in the fruits, that thy for ne said, To-day shall the house of 

master's son may have food to eat ; but Israel restore me the kingdom of my 

Mephiboeheth, thy master's son, shall father. Then said the kmg to Ziba, 

eat bread cdway at my table. Now Thine are all that pertained unto Me- 

Ziba had fifteen sotib and twenty phibosheth. And Ziba said, I humbly 

servants. Then said Ziba unto the oeseech thee, that I may find grace in 

king. According to all that my lord thy si^ht, my lord, king." 
the^ins hath commanded his servant, * Selden's Treatise De Successionibiia 

80 shall thy servant do. As for Me- ad Leges Ebrsdorum in Bona Defonc- 

phiboeheth, said the king, he shaU eat tornm^ cap. xxv. pp. 89, 90. 
at my table as one of the king's sonB." 
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subministrantur agrorumproventus, ilium ut colonum gleboe adscnp- 
titium, servnm agros colentem atque inde etiam pro hominis statu 
Tictum capientem.'* He thus deems that the tenure was by here- 
ditary lease, Ziba being colonvs partiarius, from which example he 
arrives at Ihe position that such leases were in accordance with 
the recognised rule of law. 

The opinion that there were such leases amongst the Hebrews Opinion of 
is [5] strongly opposed by Michaelis.^ After having stated that it is ** "' 
entirely founded on the passages of Scriptures now cited, he ex- 
amines their purport, holds that by the division the land was 
given to Ziba in full property, and concludes by the broad position 
that he therefore considers what has been asserted concerning the 
hereditary leasing of lands as entirely unfounded and destitute of 
proof. Although he does not name Selden, it is probable that he 
was one of the authors against whom his arguments are directed. 
While it may be presumptuous to indicate an opinion where jurists 
of such eminence diflfer, the opinion of Michaelis may be deemed 
to be the more sound, because more in accordance with the general 
tenor of land-rights among the Jews. This antagonistic result 
Selden attempts to surmount by a train of reasoning which has a 
strong appearance of hypothesis. 

Even if the opinion of Selden were correct as to the particular Opinion of 
case of Mephibosheth and Ziba, it could establish a peculiar and "" 
isolated instance, and not a rule or usage. A strong doubt at least 
of the opinion of Selden that such was the rule is indicated by the 
terms in which he discusses the doctrine of " Defuncti Bona," which 
formed the subject of succession among the Hebrews. He enume- 
rates " Fundos," " Nomina," debts personal and secured on the land, 
and corporeal moveable subjects.* But he makes no mention of 
lands held by hereditary lease. These lands, doubtless, he may 
have included under the word " Fundos," and so have identified 
them with lands held in full property. Nor, although such a 
tenure had been known, its hereditary nature characterising it as 
Bo nearly approaching to property, could it be held to prove that 
the contract of location was in operation in an ordinary sense and 
formed a common mode of cultivation. 

In his great work De Jure Naturali et Gentium, Juxta Dis- 
ciplinam Ebraeorum, Selden does not directly treat of the contract 
of location as existing among the Hebrews ; but, incidentally, 
while discussing certain distinctions made in the law of theft, he 
Tises phraseology inherent in the law of location. The question 
more immediately examined is, whether those who were actual 

^ Mich. vol. i. p. 416 et seq, ^ Seldeu, De Successionibus, cap. i. 

p. 1 ; cup. vi. p. 26. 
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labourers, as vine-dressers or as woodsmen, were entitled, in the 
course of their labours, to gather fruits, without being guilty of 
theft.^ He uses the words " colonus," " locatio," and ** conductos." 
In one passage,^ he makes reference both to the Old and the New 
Testament Scriptures, but in another he refers to the Gemara and 
to Maimonides, which shews that he had in view the later periods 
of the Hebrew nation when leases were recognised ; and it is 
probable, from these references, that his phraseology had been 
materially affected by [6] Talmudic influences. Although doubts 
may, therefore, hang over the certainty and precision of the opinion 
of Selden as to the existence of leases in their ordinary sense under 
the strict Mosaic law, the negative evidence is strong, while tlie 
positive is ambiguous. 

Throughout his full and precise commentaries on the Laws of 
Moses, Michaelis, as already indicated, is decidedly of opinion that, 
under the strictly Mosaic economy, leases were unknown, and that 
the lands were cultivated directly by the proprietors.* 



Later Heb- But a change in the rural economy and agricultural laws of the 

oTcu^iva" Hebrew nation appears in a later period of its history. Without 

tion attempting even an approximation to the precise date, it may be 

deemed that the change arose after the return from the Babylonish 

captivity. 

Holy Scripture itself embodies the most remarkable and most 
important, as well as the most authoritative, evidence of that 
(!hange. While the Divine Author of the Parables of the New 
Testament Scriptures had for his object the inculcation of spiritual 
truths, the materials through the medium of which those truths 
were imparted were supplied by the physical objects around, and 
by the institutions, usages, and manners of the nation. This, 
shewn intrinsically by Scripture itself, is assumed as the basis of 
the parabolic discourses by the most eminent commentators,* who, 
in dealing with the texts, treat them with reference to objects 
purely human, as if they related to real scenes and transactions. 
The most direct evidence of the existence of the contract of 



1 Selden, De Jure Natural! et Gen- 
tium, liber vL cap. ii. pp. 670, 672. 

2 P. 670. 

^ In the subsequent portions of this 
chapter there will, notwithstanding its 
high authority, be no recourse to the 
Commentary of Michaelis ; for he him- 
self says " that I have nothing to do 
with the laws of the present Jews, or of 
those who have lived since the Baby- 
lonish captivity. (Michaelis, vol.i. p. 62.) 



* Lightfoot HorcB HebraicBB ; Grotius, 
Annotationes in Libros Evangelorum ; 
Home's Introduction to the Holy Scrip- 
tures ; Gresswell's Exposition of the 
Parables : Trench on the Parables 
Stier's Words of the Lord Jesus 
Al ford's Notes on the Greek Testament 
Stennet, Introduction to the Parable of 
the Sower ; and Kitto in his Illustrated 
Commentary. 
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location is embodied in what is ordinarily styled by commentators 

the parable of the " Wicked Husbandmen.** The xxi. chapter of Maitb. xxi 

* 33 34, 

St Matthew, verses 33 and 34, bear — " Hear another parable. There ' 
was a certain householder which planted a vineyard, and hedged it 
roimd about, and digged a wine-press in it, and built a tower, and 
let it out to husbandmen, and went into a far country ; and when 
the time of the fruit drew near, he sent his servants to the husband- 
men that they might receive the fruits of it." In the xii. chapter 
of St Mark, verses 1 and 2, and in the xx. chapter of St Luke, verses 
y and 10, there are parallel passages, which need not be cited, as 
there is no material variance. In these verses the most important 
words are " let it out to husbandmen," which in Greek are xal 
i^iBoro avrov y^at^olg. According to the received English transla- 
tion [7] the words literally signify the contract of location as known 
in phraseology strictly technical. The same words are used in 
other noted English translations — as in the translation from the 
Genevese adopted by the General Assembly of the Church of 
Scotland in an early period after the Reformation,^ and in the 
translation from that made by Theodore Beza.* And in the 
ancient English translation made by Wycliffe and his followers ' 
from the Vulgate, the words used in St Matthew are " and hired 
it, or set ite to ferme {sic in origine)^ to erthe tilliers ; " in St Mark, 
^* hired ite to erthe tilliers;* and in St Luke, "settite it to ferme 
to tilieris." In the foreign translations the same technical phrase- 
ology is used: in the Latin (Vulgate), "et locavit eam agricolis;" 
in the Spanish, " y la dio a renta a unos labradores ; " in the 
Italian, " poi alloga quella a certi lavotori ; " and in the French 
" pins il la loua a des vignerons."* This concurrence in the im- 
port of the words, which is in rigid accordance with the best 
Lexicons, fixes the signification by a series of independent 
authorities. 

Tlie existence of the contract of location, as embodied in these Commenta- 
text«, is recognised by the most noted commentators. In the Cen- Ancient, 
turia Chorographica Mattheo premissa and in the Horae HebraicsB 
of Lightfoot (which are commentaries on the Evangelists, and of 



■ 

I 



^ ThiB translatioxi is dedicated to 
James VI., King of Scotland, by the 
ComiuissioDers of the Kirkes ol his 
Kealm, in 1579. 

* " Englished by Thompson," and 
printed at Edinburgh by Andrew Hart, 
Anno Dom. 1610. Cum Privilegio 
Kegi» Majestatis. 

^ Edited by Marshall and Nadin. 

* Batfster's Polyglott Bible. The 
Spanisn translation by Padre Scio is 



from the Vulgate, but the Italian and 
French translations are independent of 
it. The Italian is by Diodati, 'who was 
a Protestant and a member of the 
Synod of Dort It is made from the 
original text, to which it adheres with 
great fidelity. The French translation 
is by Ostervald, a pastor of Neufchatel, 
and is made from the Geneva Bible. 
Bagsttr's Bible of Every Lanl, under 
the appropriate articles. 
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Ligh authority), no express opinion has been traced, but there are 
passages in which the existence of the contract is clearly exhibited. 
From a short discussion contained in the former relative to the 
cultivation of land and the management of vineyards and tithes, 
its existence may be elicited.^ In the latter, in his commentary on 
the governing words, he cites a passage from Maimonides on hirings 
of which the import is clear, and also in his discussion of the par- 
able of the " Unjust Steward," St Luke, cap. xvi. verses 1 et aequcfn, 
he refers to a passage in the Mischna, uses the word " in elocandis 
agris," and he mentions the portions of the produce which, in 
different cases, were stipulated between the proprietor and the 
husbandman.2 Grotius, in his Commentary on Matthew,® gives bin 
high autliority in direct terms to the existence of the contract of 
location by saying, " certa fructuum pactione quod genus colonos 
Komani partiarios vocant ;" and he confirms the meaning of the 
words "let it out" by [8] those which follow, in verse 34th (given 
in the original language), that he might receive the fruits thereof, 
being the portion of the produce rendered to the landlord by the 
colonus partiarus. 
Modem. Modem commentators have adopted the same view. Home 

gives a clear and decided opinion. "Although," he writes, " the 
Scriptures do not furnish us with any details respecting the state 
of agriculture in Judea, yet we may collect from various passages 
many interesting hints that would enable us to form a tolerably 
correct idea of the high state of its cultivation. From the parable 
of the * Viueyard let forth to Husbandmen ' (Matt. xxi. 33, 34), we 
learn that rents of land were paid by part of the produce, a mode 
of payment formerly practised by the Romans, which anciently 
obtained in this country, and which is still practised by the 
Italians."* Gresswell, in treating of the parable of the "Wicked 
Husbandmen," after having given details of the formation of the 
vineyard, says, " the relation henceforward subsisting between the 
persons concerned in the parable is, consequently, that of principal 
and subordinate, because it is that of the landlord and the tenant of 
one and the same property in land." He then shortly discusses the 
relation between landlord and tenant, embodying the recognised stipu- 
lations, and concludes, "Whether the returns which the tenant shall 
be bound to render to the landlord should be paid in money or in kind^ 
must depend on the nature of their agreement. In either case the 
returns must be rendered and received as the rent of the vineyard ; 

* Lightfooti Opera Omnia, torn. ii. • Grotii Annot. in Evan. p. 357. 
p. 239, 240. * Home's In trod, to the Scriptures 

" Lightfooti Opera, torn, ii. pp. 542-3. 10th cd., vol, iii. p. 491. 
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and that the time >vlien the vineyards ripen their fruits seems to 
have been that expressly appropriated by landlords to a reckoning 
with their tenants."^ Stier is of the same opinion. He thinks — 
whether, in the metaphor, the ^iioro, which is the same in all the 
three Evangelists, means to let out for rent in money (Cant. viii. 11 ; 
Is. vii. 23) or for a return in fruit (like the Koman partiaint) matters 
little.* Alford deems that the letting out to husbandmen was 
probably that kind of letting where the tenant pays his rent in 
kind, although the xagroi may be understood of money.* Although 
the theory of these commentators that money-rent for land was 
known, is at variance with the usages of the East, yet that theory 
does not derogate from their opinion of the nature of the transaction, 
but rather enhances it, as proving that [9] they identify it with 
the known stipulations of the contract of location. Trench says, 
"having thus richly supplied his vineyard with all things needful, 
he let it out to husbandmen ; it is not said on what terms, although 
there was no doubt a covenant betwixt him and them concerning the 
proportion of the fruits which they should yield in their season."** 
In a subsequent passage he says " that the servants are sent to receive 
of the fruits of the vineyard " the householder's share of the produce, 
whatever that might have been — the rent not being paid in money 
but in a fixed proportion of the produce ; and in a note he explains 
and supports his opinion by a reference to the well-known Metayer 
system, and the coloni partiarii of the Koman law. Kitto,* while 
discussing the parable of the " Unjust Steward,** but without refer- 
ring to that of the " Wicked Husbandmen," introduces a short, but 
precise, dissertation on the contract of lease as known to the 
Hebrews. He maintains that leases existed among them con- 
formably to the Metayer and Eyot system of cultivation ; but his 
views are, to a great extent, founded on the well-known prevalence 
of that system in the East. He refers more specially, however, 
to the Talmud and the Talmudists as showing that among the 
Hebrews one-third or even one-half were usual proportions of the 
produce payable to the owner of the land as rent. 

These views of commentators are confirmed by the views of the Talmud. 
Rabbis as expounded in the Talmud, combined with the treatises 
of those authors who are styled the Talmudists.* 

^ Oresswell's Expos, of Parables, vol. ed., pp. 196-198. 

V. pp. 10-12. * Kitto*8 Illustrated Commentary on 

'The Words of the Lord Jesus, by the Old and New Testaments, vol. v. 

Stier (Clark's Foreign Theological Lib- pp. 112-114. 

tty, vol. iii. p. 117). • The Old and New Testament con- 

^ Alford's Commentary, 3d ed. vol. i* nected in the History of the Jews and 

p. 199. Neighbouring Nations from the Declen- 

* Tn^nch, Notes on the Parables, 6th sion of the Kingdom of Israel and Judea 
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Gemara. ^f^Q important passages are inserted by Lightfoot in his "Horae 

Hebraic86." The first in bis commentary on the parable of the 
[lOJ "Unjust Steward/' and to it a short reference has been already 
made. Tne matter embodied in it is from the Gremara. In so far 
as it appears from it there is not in the Gemara any direct discus- 
sion of the contract of location, but there is a clear and strong 
incidental notice of it under the title "Demai," or as it is translated 
"De Re Dubla." The import of this title is a dissertation on the 
cases in which tithes should be given, or not. The words of Light- 
foot are, "Eespicere videtur lisec parabola morem istum in elocandis 
agris de quo agitur — Demai, cap. vi. — ^Ubi supponitur agrum elo- 
catum esse a Domino alicui sub hac conditione, ut solvat agricola 
frugum vel partem dimidiam vel tertiam vel quartam, prout con- 
ventum inter eos fuerit, de proportione aut quantitate. Sic etiam 
de oliveto iisdem conditionibus elocato. Et disputatur ibi, de solu- 
tione decimarum, quonam mode componenda inter possessorum et 
agricolam."^ 

Maim(Hiides. The sccond passage (likewise already referred to) is a commen- 
lary on the words "let it out to husbandmen." It is Maimon. 
(Maimonides) in Sekiroth,* cap. ii. "Qui vineam suam elocat cus- 
todi. Sive ut yiof^S sive ut custodituro gratis, ineatque cum eo 
pactum, ut eam fodiat, amputet, pastinet sumptu suo ; is autem neg- 
ligat, atque ita nonfaciat, reus est, ac si propria manu vineam 
vastaret."® There is some ambiguity in this passage ; but its 
general purport and the use of the words "let" and "husbandmen" 
appear to identify it with the contract of location. This is con- 
firmed by the nature of the subject-matter. The meaning of the 
Hebrew word of which the chapter in Maimonides treats, is 
"hirings."* Doctrine relative to location was therefore appropri- 
ately introduced, and the passage itself shews that the hiring was 
that of land, not of services. In commenting upon the Mischna 



to the time of Christ. M^CauVs Account 
of the Rabbinical Authorities prefixed 
to Prideaux, pp. xxxvi.-ix. Godwin's 
Moses and Aaron sen civiles et Eccle- 
siostici Ritus antiquoruni Hebrseonim, 
p. 369, note 6th. Lewis's Origines He- 
bra, voL iv. pp. 178-80. Lightfooti 
Opera, torn. i. p. 197. Porta Mosis sea 
Maimonidis Dissert, (by Pococke), p. 80, 
et seq. and p. 108 et aeq. Access to the 
))ooks of rabbinical learning is difficult. 
If a translation of the whole Talmud 
exists, it is not to be found in the great 
public libraries of Scotland. There is 
in the Libraries of the Universities of 
Edinbui^h and Qlasgow a Latin trans- 
lation of the Misclma which shall be 



particularly noticed hereafter. There 
are in those Libraries Latin translations 
of different treatises of Maimonides 
which the author consulted, but in 
which h6 could trace no information 
available to him. 

^ Lightfooti Opera, torn. ii. p. 542. 

* The Hebrew word is DI'lOK^y ^^^ 
with the points nil^3b. The English 

orthography is that given in the text 
There are in the original text words in 
Hebrew and Greek which have been 
omitted in the quotation, as the Latin 
may be deemed to be a paraphrastic 
translation. 

* Lightfooti Opera, torn. ii. p. 461. 

* Gesenii Lexicon in hac voce. 
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Maimonides recognises the location of land as a part of the Hebrew 
law, which corroborates the position that it is of such location that 
he here speaks. 

The existence of the contract of location among the Hebrews is Mischn*. 
ascertained from passages in the Mischna.^ There is not in that 
book an avowed and specific discussion of the subject, but that 
location formed a portion of the Hebrew law and practice is to be 
learned from it indirectly. The notices, as in the Gremara, are 
[11] under the title De Ee Dubia, being, as there, a Tractatus, or 
An Examination of the Doubtful Cases relative to Tithes. There is 
nothing in the discussion even to indicate whether the lease was 
written or verbal, or what was its form, or what were the stipula- 
tions beyond the covenant of rent, but it is pervaded by phraseology 
which places the recognition of location beyond doubt. Firatj 
Mention is made of "locator" and "conductor;" secondly^ The latter, 
it is said, receives the land under the condition that he shall pay 
the rent, "mercedem," to the proprietor who is styled the ** pos- 
sessor" of the "Dominus Fundi;" thirdly^ That the rent shall be 
paid out of the fruits; fourthly^ That he who receives the land 
cultivate it, and pay to the proprietor a certain part of the fruits, 
as a half, a third, or a fourth, as he shall have agreed on or 
contracted; and, fifthly ^ There are apparently certain differences 
in the cases where either of the parties to the contract is an 
Israelite, or alien, or Gentile, and where the conductor is a priest 
or Levite." 

Although no direct discussion of the contract of location is to 
be found in the Mischna, it is to be deemed that such a tract does 
exist in the books of the Babbis. In the Gemara there is a portion 
entitled " Order, Zeriam, Seeds," which among other tracts contains 
**Peah, the corner of a field." * In the Miscbna of Surenhusius, one 
of the commentators cited, Guisius, says, "Diximus supra ad peah, 
V. 6 de variis colonorum apud Judseos generibus."* The existence 
of such a tract affords decisive evidence of the prevalence in J udea 



^ The following is the title' of the 
tranBlation of the Mischna consulted by 
the author : — " Mischna sive Totius 
Hebneorum juris, rituum, Andquitatum 
ac Legum Oralium, Systenia, cum Clar- 
issimorum Rabhinorum, Maimonidis et 
Bartinorae conimentariis integris, quibus 
accedunt Variorum auctorum not» ac 
vewiones, in «08 ^uos ediderunt codices 
Latinitate donavit et illustravit Guli- 
elmus Surenhusius. Ame8teldmai,1698." 
Surenhusius was a Professor of Hebrew 
at Amsterdam.— Watt's BibliothecaBrit- 



tannica. 

* Pars. I. of the Mischna, pp. 97-98. 

* M'CauFs Account of the Rabbinical 
Authorities prefixed to Prideaux, p. 
xxxvii. 

^ Mischna, p. 97. The author has 
been unable to trace any indication of 
this tract, or even to ascertain who 
Guisius was ; but it is probable that he 
was a Belgian or German deeply versant 
in Rabbinical learning, Irom the im- 
portance which Surenhusius appears t 
attach to his commentaries. 
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oi cultivation by coloni or tenants possessing distinctive characters 

thoroughly recognised. 

Parable of Were confirmation of these positions needed, it would be given 

Matt. XX.' by the contrast which, in important particulars, is presented by the 

parable of the " Labourers in the Vineyard," St Matthew, chap. 

XX. verses 1-16. In the parable of the "Wicked Husbandmen," 

the proprietor liaving let his lands goes to a distant country, and 

sends to his tenants for his rents. In the present parable tliere 

is a representation of a vineyard, cultivated by a householder or 

resident proprietor under his own immediate care, and by means 

of hired labourers. The word used in the former parable is 

yiof^o^y agricola, husbandman, but in the present parable the word 

is ^urrtg^ operarius, labourer, showing a marked distinction between 

the two classes of persons, as well known in Judea as it is in this 

country. This contrast between the parables is easily to be gathered 

from the tenor of the commentaries of eminent writers.^ 

mi^n^"" [12] While the existence of the contract of location among the 

leases among Hebrews may be deemed to be certain, there are grave doubts 

rewsl whether it was verbal merely, or had assumed a written form. 



i Lake, xvi. 

1—13. 



The parable, ordinarily called that of the "Unjust Steward," con- 
Stewiid Gained in the xvi. chapter of St. Luke, verses 1-13, has been con- 
sidered by commentators as embodying evidence that there was a 
regular written contract. This doctrine is founded on the posi- 
tion that the debtors of the "rich man" were tenants under the 
immediate superintendence of his steward, and that the writings 
with which they and the steward tampered were their leases. 
The verses which demand consideration are, (5th) " So he called 
every one of his lord's debtors unto him and said unto the first, 
How much owest thou unto my lord? (6th) And he said, An 
hundred measures of oil. And hesaiduntohim, Take thy bill, and 
sit down quickly, and write fifty. (7th) Then said he to anotlier. 
And how much owest thou? And he said, An hundred measures 
of wheat. And he said unto him, Take thy bill, and write 
fourscore." 

In examining this subject, there are three questions which 
require consideration, but which are much complicated, as the 
solution of all depends much on the solution of each, and on their 
mutual relation. Those questions are, firsts Whether the steward 
was an oflScer having the management or superintendence of the 
land of his master? secondly^ What is the signification of the word 
" debtor?" and, thirdly^ What is the meaning of the word which is 
rendered "bill" in the received English translation? 

* Grotiu8, Creswell, Alfoitl, Ti-encli. 
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1. The Greek word, the import of which is to be ascertained, is Parable of 
oixovoufog. This word is rendered "steward" in the translations of Steward— 
Grenevese and of Beza, as well as in the ordinary translation. In ^^"*'* • 
Wycliffe's Bible it is rendered "fermarr," and also " bailie." In the 
Vulgate, it is "villicus," who, according to Ducange,^ was the 
person who managed the land of lay proprietors, to whom he 
stood in the same relation as the *^economicus" did to ecclesiastics. 
The words used in the continental translations have a similar 
meaning. Lightfoot translates the word *^ economicus," and he 
obviously holds him to liave been the land-steward, saying " versans 
hie oeconomus inter agricolas solum ;" and he deals with the words 
of the first verse of the parable " og if^fiv oUovo[Lor" with reference 
to the letting of land ** in elocandis agris."^ Grotius is apparently 
inclined to use the word when translated " villicus" in preference 
to the meaning embodied in the term " dispensator ;" but he does 
not state with precision what he deems to be its meaning.* The 
modern commentators differ somewhat as to the exact character and 
duties of the officer. Alford styles him *•' a general overlooker," 
[13] very much what we understand by an agent or a ** man of 
business," or in the larger sense as *' steward.'* * Kitto explicitly 
holds him to have had the management of the land, and of those 
who, according to his view, were the tenants.* Trench deems that 
neither ^'villicus" nor ** dispensator" is a proper translation, but 
that " procurator would be the best, and that he was not a land- 
bailiff merely, but a ruler over all his master's goods.* Gresswell 
gives a full and learned dissertation on the import of the Greek 
word, and holds that ** the stewards of the gospel parables corres- 
pond most properly to the description of a general manager or 
superintendent or governor of a family under the master, to whom 
not only his property was committed in trust, but all orders of 
persons in his household were subject ; and that in his delegated 
capacity he possessed authority over all his master's property 
whether in the town or country.^ Whether the word is to be in- 
terpreted in the larger or more restricted sense is immaterial, for it 
is evident that, according to either, the management of the land 
and its inhabitants was committed to him. Tn this capacity it was 
the steward's duty to transact with the tenants, if such the debtors 
of his master were. 

* Dncange, voL iii. p. 1336. ^ Kitto's Illnstrated Commentary, p. 

* Lightfooti Opera, tom. iL pp. 542 112. 

and 543. * Trench on the Parables, 424. 

■ GrotiTis, Annot Evan. p. V57. ^ Gresswell on the Parables, yoL iv. 

* Alfoid, p. 536. pp. 2-16. 
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Parable of 2. There is much difference of opinion as to the character of 

TT * * 

Steward— the persons described as debtors ; the words %f6«^giX6r5i' roS zvgiov 
contimied, logy^^jf certainly signify the debtors of his lord or master, the word 
debtors being used in its most common acceptation. Nothing, 
tliereforej can be learned^ from tlie word itself, and when considered 
along with the context, three different meanings have been given 
to it : Jirst^ it has been deemed that it is to be taken in the ordinary . 
sense of persons who were owing to the rich man ; secondly, that 
they were contractors to furnish the establishment with articles of 
domestic consumption ; and thirdly, that they were tenants posses- 
sing under written leases. 

The first meaning cannot easily be reconciled with the context ; 
for they were debtors for certain portions of produce, as wheat and 
oil. Assuming that the rich man cultivated his land by bondmen 
or hired servants, and sold the produce, the debt would have been 
due to him in money, which from a very early period of the Hebrew 
nation formed the medium of exchange, and at the time which the 
parable involves was undoubtedly in full operation. A debt con- 
sisting of certain quantities of wheat and oil is an untenable 
hypothesis ; nor will it accord with the context to assume that the 
value, and not the commodity itself, was meant, for it was the 
amounts of the actual produce due by them with which the debtors 
were to tamper. Stier indeed holds they were " debtors for produce 
furnished and not paid for ;"* but he neither gives his reason nor 
[14] attempts to reconcile this import with the context or the known 
' commercial usages. Alford deems that the commodities had been 
borrowed,^ which he paraphrases that the debtors had not yet paid 
for these articles of food out of the stores of the rich man. But 
this appears to be a forced construction, for there is no reason to 
think that the rich man lent commodities which were to be returned 
in kind and the paraphrastic import given resolves itself into a sale. 
Trench adopts a similar hypothesis, but which he defends more 
skilfully. He regards them as merchants or other factors who had 
made large purchases of commodities from the stew^ard ; that they 
had not yet made their payments, but that they had given their 
bills or notes of hand, acknowledging the amount which they had 
received, and in which amount they owned themselves to stand 
indebted to him ;' and that these bijils or notes were the documents ;.^ 

which the steward returned to them in order that they might alter '^ 

the sum due to one of a less amount. But the validity of this ^^fe 

theory depends entirely on the fact that the document was of the ^- ] 

1 Stier, vol. iv. p. 179. « Alford, vol. i. p. 637. » Trench, p. 429. '^H 

^^0 



fit 

V 

■if 



OHAP. n.J HEBREW LEASE. 15 

haracter described ; and while this may have been so, that import rai»bi»oi 
does not necessarily or explicitly arise from the word used in the stewLd— 
original language, and is at variance with the opinion of the ^*^*^^^' 
other commentators, of whom some hold it to be a contract 
of supply and others a lease. The opinion of Stier and the 
reasons in support of it, although less detailed, are substantially 
the same as those of Trench, and consequently the same observa- 
tions apply.^ 

A second hypothesis, that they were contractors for household 
supplies bound by specific written contracts is strongly and 
ingeniously maintained by Gresswell," and Stier states that 
they were so deemed by the German commentators B. Stein and 
Grossman.* 

Other commentators hold that they were tenants. Liglitfoot, in 
a passage already cited from the HorsB Hebraicse, obviously enter- 
tains that opinion. That view pervades his commentary on the 
first seven verses of the xvi. chapter of St Luke, in which, althougli 
he does not expressly name the persons with whom the steward 
deals, he describes them by characteristics and conditions which 
can be applicable on no other hypothesis.* The authority of Light- 
foot is so high that his opinion cannot be gainsayed but with great 
diffidence. Nothing explicit is said by Grotius.* But when it is 
considered how strongly he holds that in the parable of the 
"Wicked Husbandmen" (yfi^gyoO^ it ^^7 be supposed that he 
considered them to be tenants. Kitto in his commentary on verse 
fifth, ** he called every one of his lord's debtors unto him," says "it 
is quite evident from the debts being stated to consist of com and 
oil [15] that these * debtors ' were tenants of the steward's lord, and 
consequently that the transaction refers to the terms on which the 
corn-fields and olive-grounds were held. He then details the 
reasons of this opinion, and supports it by the intrinsic evidence of 
the passage and by references to oriental usages and the learning 
of the Talmudists.* 

3. The third question is, Whether, assuming that they were 
tenants, did they hold by verbal location or by a formal written con- 
tract of lease ? The solution of this question (if it can be satis- 
fcctorily solved) will depend upon the intrinsic evidence of the 
passage itself, combined with the intrinsic evidence of the existence, 
or probable existence, of su^h an instrument among the later 
Hebrews. The words of the sixth and seventh verses are Ai^al n 

^ Stier, voL iv. p. 179. • Grot Aimot p. 757. 

' Gresswell, vol. iv. pp. 20-^S. * Eitto'a lUtutrated Commentazr, pp-. 

• Stier, vol. iv. p. 179. 112, lia 

* lightfooti Opera, torn. ii. p. 542. 
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TO y§d;Mti(z. In the ordinary English translation these words are 
rendered " Take thy bill," and in the Anglo-Genevese translation, 
and in that from Beza, tliey are " Take thy writing," which is the 
known literal meaning of the word yga/Xfoa. In Wycliffe's transla- 
tion the words are in the sixth verse, " Taak thin obligaeion," and 
in the seventh, " Taak thi lettres." In the Vulgate they are in the 
sixth verse " accipe cautionem tuam," and in the seventh " accipe 
tuas literas." In the Italian, "prende la tua scritta," in both 
verses. In the French in both verses, " Reprends ton billet." And 
in the Spanish in the sixth verse " Tomo tua escritura," and in the 
seventh verse " Tomo tua vale." It is diificult to reconcile the 
phraseology of these various translations ; for in one of the phrases 
there is ambiguity, and as to another there are marked discrepancies 
between the several translations, and also between the rendering 
of the same word in the different verses. 

In the English translations the words " Take thy bill " or 
"writing" are susceptible of a double meaning, either that the 
steward had the document, and that the debtor was to receive it 
from him, or that it was in the debtor's possession, and that he was 
to take it and deal with it as directed. It is in the latter sense in 
which the words are ordinarily understood by English readers. 
The Italian concurs with the English, and the Spanish word 
signifies either to take or receive. The Latin and the French 
explicitly mean that the document was given by the steward to 
the debtor. 

A like, or even greater, difficulty attends the different transla- 
tions of the word " ygaftfta." The literal meaning of the word is 
merely " a writing," as rendered in the Anglo-Grenevese translation 
and the English one from Beza, and in the Italian and in the 
Spanish under the sixth verse. But in Italian the word " scritta " 
and in Spanish the word " escritura" have a secondary meaning, 
that of an [16] instrument, obligation, or contract ; and it is likely 
that in Spanish it was used in the latter sense, as the translation was 
made from the Vulgate. Tlie word " bill" in the ordinary English 
translation is, in different passages of Scripture, used as importing 
a deed or solemn writing. And such is its import. According to 
Ducange, Billa is " scedula, libellus, syngraphum Anglis Bill vel 
Bille. Nos vulgo Billet dicimus."^ As Ducange held office in 
France, the latter sentence shews that the word "billet" has, in. 
the French translation, the same meaning as bill has in the Eng- 
lish. The words " scedula" and " syngraphum " involve a meaning 
of so general a character that the precise nature of the document 

^ Ducange, torn. i« p. 555. 
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cannot be -inferred from them. But as neither the EngKsh nor 
the French word is ordinarily used as signifying a lease, it may be 
deemed that the translators had not that contract in view. The 
word " cautio,'* used in the translation of the sixth verse in the 
Vulgate, is defined by Ducange to be " chirographum, quo debitor 
cavet se pecuniam creditore accepisse eamque certo die soluturum 
spondet, cujus formulam exhibet Marculfus, lib. ii. c. 25, 26, 27." 
The meaning of the word "vale" in the seventh verse of the 
Spanish translation is a bond or promissory note. In the transla- 
tion by Wycliffe the words " obligacion and lettres " are of plain 
meaning, and a different word was probably used in each verse, as 
the translation of WyclifEe was made from the Vulgate, in which 
the same reading occurs. For what reason the same word in the 
original language is translated differently in the different verses, it 
is difficult to see ; for there is nothing in the context which en- 
joins or warrants that in the seventh verse the word should have 
giveu to it a strictly technical meaning, and in the other should 
be translated by a word of ordinary import. 

According to the phraseology used in the different translations, 
although some of the terms adopted may indicate writing or letters 
in a general sense, yet in the majority of the terms employed there 
is indicated the existence of a formal or technical writ, as a deed or 
instrument. Such formal writs were known in the later epochs of 
the history of the Hebrews. In Jeremiah, chap, xxxii. verses 
6-25, the details are given of the execution of a written contract 
of sale which appears to have been made with much care and 
solemnity. And in the Apocryphal Book of Tobit, chapter vii. 
verse 14, mention is made of a written and sealed instrument or 
covenants. Although justly excluded by Protestants from the 
canon of Scripture, the Apocryphal Books have been admitted to 
afford evidence of the historical matter and the description of 
usages embodied in them. The subject of the contracts or cove- 
nants of the Hebrews is shortly discussed by Home, Pareau, and 
Fleury.^ [17] What, in the opinion of commentators, was the 
nature of the document, deed, or instrument in the parable under 
consideration depends upon the view which each commentator hets 
of the nature of the transaction, as to which material differences 
have been shewn. 



* Home's Introduction, vol, iii. p. 
213. Antiquitas Hebralca Breviter 
descripta a Joanne Henrico Pareau, 
part uL sec 2, cap. 3. The Manners 
of the Ancient Israelites \xj Fleuiy, 
Abb^ of Argentoil, translated by Adam 
Clark, 4th ed. pp. 168-9. Pareau, Do 
yooderibos et Contractibus^ pp. 322-5. 



In treating of Testaments, Jahn in his 
Biblical Antiquities, translated by Up- 
ham, says '' that at a recent period the 
will was made out in writing." Befer- 
ence is made to Ward's Library of 
Standard Divinity, vol. ii. p. 76 of 
Jahn's Biblical Antiquities. 
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Lightfoot, in commenting on the words "take thy writing/' 
verso sixth, writes " Accipe a me schedulam contractus tui quam 
mihi tradidisti, et cite scribe novam, de qninqnaginta tantum 
Batis debitis," etc.^ The phraseology " schedalum contractus tui'* 
is too general even to indicate the precise nature of the deed or 
instrument which this eminent commentator deemed to have been 
meant. But as the tenor of his comment shews that he considers 
the debtors to have been tenants, it is a legitimate inference that 
he regarded it as the contract of lease. Grotius discusses the 
nature of the writing. He balances between the correctness of the 
word " cautio" and that of the word " litera," and it is difficult to 
know which he prefers, but he appears to lean in favour of the 
latter." This opinion it is difficult to reconcile with his holding 
that the debtors were tenants, as the word " cautio " cannot well 
be construed as including a lease. The word *' litera " from its 
generality might include such a document, but neither view 
impairs the dictum of Grotius of the existence of the contract of 
location, for the former would merely indicate that tenant is not 
the character in which the debtor is to be regarded. The opinions 
of the moderu commentators are conformable to their respective 
theories of the character of the debtors. Gresswell deems that the 
writing was a contract for household supplies. Trench is clear that 
the document was a bill or note of hand, holds that by the Vulgate 
it is happily translated " cautio," and supports his opinion by a 
parallelism indicating that the word y^fhfha, is used elsewhere in 
Scripture in an equivalent sense ;* and the view of Steir is similar.* 
Alford considers the document to have been a bond,* which, accord- 
ing to his theory, must have been an obligation to return the same 
quantity of the commodity which the debtor had borrowed. And 
Kitto's hypothesis binds him to the conviction that the document 
was a lease.* Nothing is said by Grotius as to whether the steward 
or the debtor was the custodier of the document. Lightfoot, Trench, 
Alford, and Steir, hold that the document was in the possession of 
the steward, and the same result is involved in the opinion of Kitto/ 
Gresswell [18] alone appears ,to deem that the documents 'were in 
the possession of the debtors themselves.* 



1 Lightfooti Opera, torn, ii p. 543. 

* GTotitLs, Annot 757. 
» Trench, p. 429. 

* Stier, vol. iv. p. 179. 
» Alfoid, 538-9. 

* Kitto, 112-13. 

^ Vide those commentaton, ttt w/pra. 

^ GiesBweU, iv. p. 27. In dtolinff 
with the parable as if it were a real 
transaction, a question of some interest 



and curiosity emerges — In what way 
were the debtors to falsify the docu- 
ments so as to hope to escape detection ? 
An attempt to solve the question would 
involve a detailed discussion, which 
would be extrinsic, as the subject- 
matter would consist of the nature of 
the materials and instruments used in 
writing and the moded of using them ; 
but a reference shall be made to the 
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The result of the preceding details appears to be, that while 
there is clear and strong evidence of the existence of the lease, 
regarded simply as the contract of location, its existence in a 
written form is very doubtful, and that, with the exception of the 
stipulation as to rent, the tenor and conditions are unknown. 

At what precise time the contract of location of land was intro- Origin of 
dnced among the Hebrews and whence it was derived, are ques- i^^i^ong 
tioiis which do not appear to admit of a satisfactory solution. As *^* ^•^" 
already indicated, there is a high probability that this mode of 
cultivation began to have place some time after the return of the 
Jews from the Babylonish captivity. An earlier date cannot be 
assigned, as there is preponderating evidence that it did not exist 
under the Mosaic institutions, which, although relaxed previously 
to the Captivity, stDl remained as a whole effective even in econo- 
mical details. No specific information has been traced either as to 
the time of the introduction of location or the land or the people 
whence it was derived. An hypothesis, therefore, is all which can 
he formed; and it may approach to probability. But, as it 
must be constructed on a series of conjectures, an attempt to give 
accurate details would be cumbrous, and might* prove delusive. 
The hypothesis is, that the Hebrews obtained their knowledge of 
the doctrines and practice of location during their long captivity in 
Babylon, and convinced of its beneficial results, adopted the system 
on tiieir return to their native land. The skill and industry of the 
ancient Hebrews are deemed to have been acquired in Egypt, and 
their sojourn in Babylon may well have made valuable additions to 
their knowledge of rural economy. Babylon was one of those 
states of antiquity which excelled in the arts of agriculture, as the 
cultivation of the soil formed the most important business and was 
the chief source of wealth and power.^ Although there is not any 
direct or explicit evidence of the existence of location in the coun- 
tries of the East where the captive Hebrews lived, yet there is the 
strongest reason to believe that [19] it did there exist. The system of 
cultivation by participation in the produce between the proprietor 
and tenant, is well known to prevail among Eastern nations. The 
territories of modem Persia resemble closely those of the land of 

paaaages which contain the necessary aq. The subsequent part of the par- 

(nfnrmation, and from an examination able indicates that the fraud had Seen 

ofwhich a solution of the ((uestionma^ detected by the ^lUch Man," but 

be oonjectoied. Jahn's Biblical Anti- whether from inspection of the docu- 

qmtiefl^p.44, et Mg. Home's Introduc- ments or otherwise does not appear. 
tion, ToL iiL pp. 507-12. Lewis's Oii- ^ Jahn's Biblical Antiquities, p. 33, 

gines HebrasBy voL iv. pp. 125-33. et ieq. 
Godwin's Moses and Aaron, p. 511, a 
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the Captivity, and Chardin, in his noted Travels, gives a detailed 
account of the prevalence of the system there, in his chapter " Des 
Fonds de terre et des Kentes." ' 

The Eaiat Kents in Turkey,* and cultivation according to a 
similar system in Hindostan under the name of Kyot or Eaiat,* 
are examples of this ancient and oriental tenure. In ancient 
Greece and Kome the same system was in operation.* When the 
unchanging character of oriental institutions is considered, it may 
well be deemed that this mode of cultivation existed at the time 
of the Babylonish captivity, and that it prevailed throughout the 
territories of Assyria and Media and the adjacent lands, where 
were the habitations of the Hebrews. 
Captivity in Although there is no full or definite information as to the con- 
^^ dition of the Hebrews during their captivity, yet there are passages 
in which it is indicated. In different parts of sacred Scripture, but 
more especially in the third and eighth chapters of the Book of 
Esther, there is evidence that the Hebrews resided throughout the 
different provinces of the empire. They had therefore full means 
and opportunity of becoming acquainted with its usages, including 
its rural economy. Although they were captives, the condition of 
the Hebrews was far from being abject. They held high place at 
court, and as is implied in a passage of the Apocrypha,' and as a 
tradition of the Jews affirms,* they had a prince and magistrates 
from their own number. They were probably treated as respect- 
able colonists, enjoying the peculiar protection of the sovereign/ 
Although the Hebrews appeared to have been in better condition 
in Media than in Assyria,* yet, if they did experience ill-treatment, 
it was supposed to have been of short duration.* Thus they were 
in a position in which they could make themselves thoroughly 
acquainted with the prevalent system of rural economy and the 

^ Yoya^ De Chardin en Perse et Middle Ages, ample evidence will be 

Autres Lieux De L'Orient, edition par ^ven in the subsequent chapters of this 

Langl^s, voL v. pp. 380-93. Eraser's introductoiy dissertation. The auUior 

Ehorassan, pp. 173, 208, 390. Jones' is aware that there is a difference in 

Essay on the Distribution of Wealth one important particular between the 

and the Sources of Taxation^ p. 116. Metayer and fiie Ryot system, much to 

* Jones, pp. 127-31. the disadvantage of tJie latter, but the 

' Husbanory of Bengal (anonvmous, distinction does not affect the position 

but understood to.be by Colebrook), assumed in the present discussion. 

S. 51, et seq. Colebrook's Bis. of Hin- ^ History of Susannah, verse 5th. 

00 Law, voL L p. 460. Jones, pp. • Jahn's History of the Hebrew Com- 

113-18. Report of the Select Com- monwealth (translated by Stowe), voL i. 

mittee of the House of Commons on j>p. 161-63. Home's Introduction, voL 

the Colonization and Settlement of lii. pp. 120-1. 

India in 1859 (Minutes of Evidence, ^ tfahn, ut sup. 

pp. 46-72, 110 and 152). « Book of Tobit, chap. xiv. ver. 12-13. 

^ Of this fact as well as the preval- Jahn and Home, ut tup, 

euce of the Metayer system in the * Jahn, ut sup. 
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[20] ease and advantage which it conferred on the proprietors of 
the land. 

When the Hebrews returned to their native land, they found a Retamto 
large territory suited for the practice of the mode of cultivation 
which had been imparted unto them. Authors are agreed as to 
the fertility of the Holy Land, and the variety of its productions ; ^ 
and important details have been preserved. Josephus has recorded 
a valuable fragment of Hecatseus the Abderite, whom he describes 
as " vir philosophus simul et circa actiones industrius." The words 
of Josephus are, "Idem vir (Hecatseus) et magnitudinem provinciae 
quam incolimus, pulchritudinemque narravit. Pene decies tre- 
centa miUia, inquit, jugera terrarum optimanmi uberrimae provin- 
cise possidere noscuntur. Judea namque hujus est amplitudinis/' ' 
The word rendered ** juger" is in Greek a^ov^u^ and modern authors 
use the word "arura" when they make mention of the passage.* 
The arura appears to have been less than the juger. But it has 
been satisfactorily shown that the passage in HecatsBUS obviously 
" relates only to the ploughed lands of the Jews, and those that 
were most fruitful," and that, independently of a very large extent 
of arable land of an inferior quality, there were vineyards, olive, 
and other plantations, and pastures, of which they have had a large 
amount for the maintenance of their numerous herds and flocks."^ 
On their return from captivity the Hebrews betook themselves to 
" rebuild their houses and again manure their lands." * There is 
no record of the distribution of the property in land either immedi- 
ately after the return from the Captivity, or at any subsequent 
period of the Hebrew Commonwealth. Although adverse to the 
Mosaic institutions and to the usages of early times, there is 
abundant evidence, during the era which the New Testament 
Scriptures include, of the accumulatian of property in land, and 
the consequent creation of a class of great proprietors. In numer- 
ous passages,* there is mention made of men who were rich, and had 
great possessions. Although there was doubtless wealth of various 
kinds,^ riches chiefly consisted in estates in land, and it is to the 



^ Home, voL ill. p. 76, et ieq, Jahn's 
Biblical Antiquities, p. 33, et ieq. Fleoiy, 
p. 42,et8eq, and p. 48. Pareau, p. 64, 
et M^ 

* Josephus says that Hecatsus lived 
in the tune of Alexander the Great, 
and at the court of Ptolemy the First. 
Opera Josephi, Contra Apionem, liber 
primus, fol. 1048. The translation is 
ny Gelenius, printe<l Coloniso 1691. 
Fleury, p. 42. Josephus, tU tup. fol. 
1049. 



* Jahn, History of the Hebrew Com- 
monwealth, voL i. p. 252. Fleury, p. 
42, et seq. 

* Fleury, pp. 43>44. 

* Prideaux, vol. i. p. 130. 

* As Luke, xvi. 1, et seq, and 19, et 
eeq. Luke, xii. 16, et eeq. Matthew, 
six. 20, et seq. Matthew, xxi. 83, et seq. 

^ Jahn's Bib. Anti^. p. 54, et seq. 
Selden, De Successiombus, p. 1, et seq. 
and p. 26. 
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soil and its productions that the Scripture allusions are made,^ as 
the contexts shew. These great proprietors would naturally adopt 
the system of cultivation by location to coloni partiarii. Evils, 
[21] indeed, seem to be inseparable from that system.^ But these 
are counterbalanced by numerous and important advantages. 
Where the lands were thus let, the proprietor could enjoy com- 
parative ease, and reside at home or abroad as he should be 
inclined ; but where he was himself the cultivator, it was neces- 
sary, as the parable of the Labourers in the Vineyard shews, 
that he should reside on his estate, and attend to the minute 
details of management. 

During the era of the Eoman power in Judea, the recognition 
of the agricultural system existing in Italy, and therefore known 
to their governors, may have affected the rural economy of the 
Jews. Whether during the existence of the Jewish nation there 
was any direct legislation by the Eomans affecting the Jewish 
polity is not distinctly to be traced. But it is certain that after 
the abolition of the commonwealth of Judea the Jews became the 
objects of special laws enacted by their conquerers.* And it may 
have been, that at a time long previous to such laws, there were 
tendencies towards Roman forms, by which the usages of the Jews 
were partially modified. 

The whole of the preceding discussion has reference exclusively 
to property in land. No information has been traced as to the 
location of houses, either in the cities or villages, or of mines, which 
abound in Palestine.* 



CHAPTER III. 

GRECIAN LEASE. 

The Contract of Location, in the form of a written lease, was 
known in ancient Greece, but some of the details are involved in 

* Fleuiy, p. 48. subjects contained in the preceding dia- 
' Vide as to ancient Home, Pliny, cussion by one acquainted with the 

Epist. iz. p. 37 ; and Chardin, ut sup. Rabhinical Books, for which, as fonuer- 

as to modem Persia. ly indicated, a knowledge of the original 

^ Cod. lib. tit. ix. De Judais et language would be indispensable. 

Coelicolis. Much important infoiination, he has 

* Home's Introd. vol. iii. p. 83. been assuied, is to be derived from the 
The author believes that much addi- researches of German authora, who have 

tional light could be thrown on the accumidated a large and rich mass of 
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obscurity. A theory has been suggested, that foreign invaders 
of Greece found the aboriginal inhabitants acquainted with agri- 
cultore, but that having themselves neither inclination nor skill to 
practise cultivation, they converted the husbandmen into a spe- 
cies [22] of tenantry who paid rents, not by labour, but in produce.^ Greek cuiti 
Whatever was the original of the Grecian cultivators, it is certain 
that cultivation was pursued under a system, which in some states 
consisted of the occupation of land by slaves or serfs, who gave to 
the proprietors a portion of the produce, retaining for themselves a 
small residue as the wages of labour. In other states the contract 
of location was in operation conformably to its true principles and 
in its true form. In those states which ordinarily have been 
styled Dorian, the former system prevailed, mixed, however, with 
peculiarities by which it was greatly modified. In Laconia, the 
cultivators were termed Perioeci and Helots, and in Crete, Peri- 
ceci, Mnotse, and Aphamiotae.* In Thessaly, although not Dorian, 
there was a class called PenestsB, to whom similar characteristics 
applied. In Attica, the latter system was prevalent, and there the 
cultivators were styled Thetes and PalatsB. 

In Laconia and Crete there were marked distinctions between Periooed, 
the classes of cultivators. It is diflBlcult to determine the precise ^*^°®^**'** 
characteristics of the Perioeci, who formed the highest class. They 
were the subjugated aborigines, who served their Dorian con- 
querors, but in a mode which cannot be deemed to have been that 
of coloni partiarii. Although they appear to have been in a state 
of political inferiority to the Spartans, they were not oppressed or 
degraded, but were admitted to serve in the army. They were 
possessed, apparently in perpetuity, of numerous towns and of ex- 
tensive territory. They cultivated the latter and gave to the 
Dorians a certain portion of the produce, by reason not of contract, 
but of a reserved right of possession. They were tributaries, bear- 
ing a fixed portion of the burdens of the state, not tenants paying 
a rent for lands. In Crete the Mnotse were somewhat similar to 
the PerifBci, but inferior ; and the Aphamiotse were in a still more 
subordinate position, as they cultivated the estate of individual pro- 
prietors, but who appear also to have paid to the state a tax in kind.^ 
The PenestsB, in Thessaly, were in a condition inferior to that of the 

erudition on the learning and history * Jones, p. 76. 

of the East But unfortunately he is * Miillers History and Antiquities of 

not conversant with Qerman. His the Doric Race, translated by Tufhall 
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Helots. 



Perioeci, but superior to that of the bondsmen of the Laconian 
states. They were not subject to the whole community, but be- 
longed to particular houses and families, and were numerous in 
those of the high aristocracy. Their principal employment was 
agriculture, from the produce of which they paid a rent to the pro- 
prietors, but, as the residue belonging to themselves was consider- 
able, they acquired property. They served in war, where they 
attended the persons of their lords.^ 

[23] In the Dorian states the Helots formed the great body of 
the cultivators of the lands of private proprietors. While the 
Helots have been ranked in the class of coloni partiarii or 
Metayers,* it is difficult to reconcile this theory with the rigid 
bondage by which they were characterised. If they are to be so 
classed, it must be in a sense greatly modified, and as very in- 
ferior in position to those who in other nations, ancient or modern, 
have been so denominated. But dealing with them as tenants of 
a particular class, their condition shall be shortly examined. 

Plutarch, in his life of Lycurgus, writes " Holes colebant iis 
agrum, vectigal statum pensitantes."^ The amount of the rent is 
given in another passage, " Sors erat cujusque tanta, ut proventum 
redderet, viris septuagenos hordei medimnos, foeminis duodenos ; 
et liquidorum fructuum secundum eandem ration em."* Nicolas 
Cragius, in his treatise " De Eepublica Lacedaemoniorum," says, 
" Opera autem Helotarum erant tum ut omnia servilia munera 
obirent tum potissimum ut agros colerent imposito tribute.*'* An 
eminent historian of Greece represents the husbandry of Lace- 
dsemon as exercised by the Helots alone, whom he regards as slaves 
in a miserable and degraded condition.* The learned and accurate 
historian of the Dorians ^ views the Helots in a more favourable 
aspect, but not as having a position resembling that of the coloni 
partiariiy the Metayers, or the Eyots of other lands. He describes 
them as serfs who could not be liberated nor be sold beyond the 
border of the state. On the lands of individual proprietors they 
had ** certain fixed dwellings of their own, and particular servicer 
and payments were prescribed to them. Tliey paid as rent a fixed 



1 Miiller, vol. ii. p. 67. Mitford's 
History of Greece, voL v. p. 99. 

' Jones, p. 75, et sea, 

' Plutarcti Opera, by Bryanus, vol. i. 
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measnre of com ; not41iowever, like the Perioeci to the state, but to 
their masters. As this quantity had been definitely settled at a 
very early period, to raise the amount being forbidden under very 
heavy imprecations, the Helots were the persons who profited by a 
good and lost by a bad harvest, which must have been to them an 
encouragement for industry and good husbandry ; a motive which 
would have been wanting had the profit and loss merely affected 
the landlords. And by this means, as is proved by the accounts 
respecting the Spartan agriculture, a careful management of the 
cultivation of the soil was kept up." Afterwards he states the 
annual rent paid for each lot of land, and then he inquires what 
would be the residue accruing to the Helot, which he does not 
precisely fix [24], but which must have been inconsiderable.^ 
There is here observable a marked discrepancy between the con- 
dition of the colomis partiarivs and that of the Helot. The former 
paid a rent measured by a portion of produce as a-half or a third, 
by which rule the amount of the rent varied with the amount of 
the produce. But the Helot paid a fixed rent, so that however 
small the amount of the whole produce was, the same amount of 
it was exigible from him in times of scarcity as in times of plenty. 
While this doubtless might operate as a stimulus to industry and 
good husbandry, it might e converso produce serious and continu- 
ous depression, by the exhausting effect which even a bad single 
harvest would have on the limited means of the cultivator. What 
were the remedies of these evils or the compensations has not 
been developed. 

In so far as has been traced, there are no indications of the 
written lease among the inhabitants of the Dorian .states, or of 
those the agricultural systems of which were formed on a similar 
model. A contract is easily supposable between the state and the 
Perioeci, or even between the landowners and the Aphamiotae ; but 
its existence between his owner and the Helot would have been at 
variance with experience and probability. The fixed amount of 
annual rent, as the imiformity of its amount shews, was the result, 
not of individual arrangement, but of unalterable consuetude. The 
relative position of the parties excludes the supposition of a written 
lease. 

Attica exhibited an aspect of a very different character. For Attic 
in it there were the contract of location, written leases, and a body ^^' 
of inhabitants who can properly be styled tenants. 

Lands, houses, mines, and other subjects, were let on lease. 

1 MuUer, vol. ii. pp. 31-6, et seq. 
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the period. An important and curious document has been pub- 
h'shed by Maffei.^ Its date is about the year 444, and it is entitled 
** Instructions given to the person sent into Sicily to reorganise the 
revenues of the House of Kavenna." In it are stated the sums due 
by the farmers. By it are proved, /r«^, the existence of numerous 
farms, known by particular names, and each separately let ; for the 
name of each lessee and the amount of rent payable by him is 
specifically inserted ; secondly, the existence of fixed rents ; thirdly, 
that these were payable in money or grain, or partly in each ; 
fourthly, that certain services were rendered, the value of which 
was estimated ; fftMy, that a regular record had been kept of all 
the details applicable to the estate, exhibiting an accurate rent- 
roll, and enabling the person sent to receive payment of the ar- 
rears to call the lessees to account with precision. Throughout, 
the document shews the existence of a course of management of a 
large and distant estate, similar to that which would be adopted in 
modern times. 



CHAPTER V. 



CONTINENTAL LEASE DURING THE MIDDLE AGES. 



There is difficulty in ascertaining at what particular period, 

with relation to a great portion of the Continent of Europe, the 

operation of the law of Rome must be deemed to have fallen into 

decay, and that of the law of the Middle Ages be deemed to have 

Sources of begun to [31] be efficient. After the fifth century the notices of the 

mfonnafcion ^^q^q ^f occupatiou of land are chiefly to be found in those 

medieval treatises which embody the laws and deeds of the Barbarians. 

of land.'**" Notices indicating the character of the occupiers and the nature 

of the occupation of land are scattered throughout the compilation 

by Oancianus, usually called the Leges Barbarorum. Information 

of a more specific kind is afforded by the collections of Diplomata 

by MabiUon and Muratori, and by the Formulae or Styles collected 

by Marculfus, Bignonius, Goldastus, Sirmondus, and Lindenbro- 

gius, which are embodied in the Leges Barbarorum and also in the 

Capitularia Regum Francorum.* From these sources may be 

gathered a knowledge, Xat, of the general mode of occupying land, 

1 Istori Diplomatica, pp. 130-7. ' ^ Leges Barbarorum^ torn. ii. and iiL 
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and the condition of the occupiers ; 2d, of those matters as existing 
in different nations ; and 3d, of the tenor and form of the deeds in 
which the contract of lease was embodied. 

I. The general state of occupation which has been described as General 
existing when the operation of the Roman Law is assumed to have ^^tioD. 
fallen into decay, continued not only to exist in full force, but to 
increase and extend throughout the different continental nations. 
Land was, ordinarily, in the possession of the proprietor, and culti- 
vated by his slaves or bondmen, bearing the same or similar names 
to those which have been already mentioned. In the few and in- 
cidental notices which occur relative to coloni in the Leges Bar- 
barorum, there is evidence of their state of servitude, combined, 
in some instances, with a right to a certain share of the produce. 
For, if the fruits of the estate were carried off, the colonus, as well 
as the domimis, had a right of action, because each had an interest.^ chi^^ 
This shews that they were coloni partiarii, as the principle of part- p«»^««"'»' 
nership is involved in the rule. 

In the collection of Diplomata made by Mabillon, com- 
mencing in the year 471, and here taken as ending about Boodsmen. 
the year 800, there is a series of deeds which affords strong 
incidental, but intrinsic, evidence of the state of the rural 
population and of the mode of occupation of land. Throughout, 
there is no reference to any class which can be supposed to consist 
of cultivators altogether free ; but there is repeated mention made 
of the conveyance of a " viHa" or of a ^^manstis" (both denoting 
land under cultivation), and of the cultivators generally, under the 
terms of mancipia, accolce, adscripti glebce, servi, liberti, and oc- 
casionally, though rarely, coloni and inquilini, rustid, and urbani,^ 
[32] Evidence to the same effect is derived from the ancient yormt^Zce 
which have been preserved. 

But during the Middle Ages there were also free cultivators, Yreti cuiti- 

Taton. 



^ Leges LoQgobardicae. Vide Leg. 
Barbar. vol. i p. 140, note 4 ; 154, 157, 
note 8; 225, note 3. Edicta Regam 
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Lc^. Bar. voL i. p. 13. 
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Monastery, ann. 690, p. 476. Precept 
of Childebert III. of the same Datnie^ 
tarn. 694, p. 482. Placitum of Cbilde- 
lieit legaraing certain Villas, ann. 709^ 



p. 484. Precept of Chilperic III. con- 
firming grant of immunities to a Mon- 
astery. Placitum, 489, of Pepin, Mayor 
of the Palace under Chilperic, ann. 748, 
p. 491. Placitum of Pepin, as Kin^, 
regarding a Villa, ann. 752, p. 493. 
Precept of King Pepin in confirmation 
of a Villa in Parisiaco, ann. 754, p. 494. 
Charter of Sale by Count Chrodard, 
ann. 763. Charter of Donation of 
Grimulfrid, of various lands, ann. 770, 
p. 502. Precept of Charlemagne, ann. 
790, p. 503. Charter of Ghiselac, sister 
of Charlemagne, ann. 798, p. 507. 
Renovation of the Testament Abbonis 
Patricii, ann. 805. 
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whose nninber was small, and wliose character and tenure have 
in some instances not been accurately ascertained 
HerimawuL Ftrst, the most important class were called Arimanni or 
Herimanni, regarding whose precise position in society a contro- 
versy appears to have existed.' Upon comparing the documents 
cited by Muratori and Ducange with the notices contained in the 
Leges Barbarorum, the result appears to be, that although there 
were many Arimanni who were rich and noble, there were others 
poor, but free, who cultivated the lands of others, as modem 
farmers now do ; and such is the opinion of Muratori.* 
Fwmeni or Secondly, The domains of the Crown seem, in some countries, to 
^1^ ^ been have let to farmers for a limited period, and either for a share of 
^"^ the produce or a rent which was not to be diminished. This is estab- 
lished by a Constitution of the Emperor Frederic, relative to the 
Crown lands of Naples and Sicily, addressed to his procurators, and 
containing the form in which those lands were to be let From the 
tenor of the Constitution the lessees may be deemed to have been 
freemen, and the conditions to have been engrossed in a written 
instrument.' Throughout the Leges Barbarorum a distinction is 
drawn between the rural population of the lands of ordinary pro- 
prietors, and those of the Crown lands, as the latter are generally 
classed or assimilated with those of the lands of the Church ; and 
as it is known that the cultivators of the latter were in many in- 
stances free, and held under written leases, the same rule may be 
presumed to extend to the former, more especially when confirmed 
by the Constitution, which has now been noticed. In one instance 
it is expressly said, that all the freemen attached to the Church, 
whom they call Colont, shall so render to the Church as do the 
Coloni Begis^ 
Of Church Thirdly, The lessees of Church lands were very generally free 
cultivators, holding under regular leases, which contained a return 
in a fixed rent and specific services and strict rules as to cultivation. 
This is established by the texts already noted, by the rules laid 
down de colonis ecclesuB,* and still more fully by the deeds preserved 
by Muratori, Ducange, Marculfus, and other compilers of Formtdoe. 
Ezampirsiir-' {33] II. This account of the general state of the occupation of 
ffioML*' 1^^^ ^11 ^ confirmed by a few examples selected from the condi- 
tion of individual nations. 

The ancient deeds and customs of France have been better pre- 
served than those of almost any other nation. The valuable and 

1 Vide Mnratori Anliqaitates ItalicflB, fiar. L pp. 331-2. 

torn. i. pp. 700 and 722-43. Dacange, * Lex. AUemanomm, ap. L^. Bar. iL 

voc$ HenmannL p. 328w 

* Mniatori, torn. i. p. 75S2. * Lex Bajuyaiiorum, ap. L^. Bar. il. 

' Comititationea Begni Siculi, ap. Leg. p. 362. 



CHAP, y J LEASE OF THE MIDDLE AGES. 35 

extensive collection made by Mabillon consists almost entirely of 
the Diplomata of that country. By them it is proved that the cul- 
tivators consisted principally of slaves and bondmen, with a small 
portion of free farmers interspersed.' The number of free culti- 
vators had to all appearance gradually increased in France, as 
before the termination of the long period, generally called the 
Middle Ages, there are contained in the Ooutumiers detailed provi- 
sions relative to lands let in farm. In the treatise on the Coutumes 
de Beauvoiais^ written by Phillipe de Beaumanoir, who flourished 
in the period between 1273 and 1296, there is a chapter devoted to 
that purpose. From that treatise it appears, 1^^, That lands, vine- 
yards, houses, and other heritages were let, and that the term 
" ferme" was used ; 2c?, That there was a limited duration ; 3d, A 
fixed rent; 4<A, The exaction of surety; 6^A, An obligation to cul- 
tivate ; and 6^A, An obligation to leave the subjects as good as 
when entered to, and to repair all damage.^ 

The condition of the rural population and of the occupation of Germany. 
the lands in Grermany, is given in the learned work of Fotgiesse- 
rius, derived from sources not easily accessible in this country. 
From his treatise it appears that among the Germans of the 
Middle Ages it was common to remove the free cultivators from 
the lands, and to supply their place with slaves, or to reduce them 
to a state of comparative servitude, by obliging them to cultivate 
the lands and to make such a return either in produce or in money, 
as their lords should direct. In time, many of those cultivators 
became free, and consequently there existed Uberi col/mi^ to whom 
the proprietors let the lands at a certain rent, and for a definite 
time. Alternations however occurred, by which many of those free 
cultivators were again reduced to servitude by becoming astricted 
to the lands.' Potgiesserius remarks that, in the older deeds, servi 
and coloni are often confounded, and that it was comparativelv 
seldom that the latter were altogether free.^ 

In Italy, although the lands may have been cultivated at an Tuiy. 
early period, partly by the proprietors themselves, and partly by free ®**^*^ 
farmers, yet, at a later period, they were cultivated by the former 
almost exclusively. In a modern^ treatise in which the subject of' 
" Metayer Bents " is ably discussed, it is said that from many dis- 
tricts of Italy it is probable that the coloni medietarii {partiarii) 
[34] never disappeared.* If this surmise be correct, the number of 

1 Vide references made to Mabillon, ' Potgieaserins, lib. L cap iv. sec 34, 
yimp. etseq, 

* CuQtumes de Beanvoisis, c. xxxviiL * Fotg. tU tvp. pp. 207-8. 

* Jones, p. 97. 
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these coloni must have been so small that they were scarcely 
noticeable. This is an unavoidable inference from the work of 
Crescenzi upon the agriculture of Italy, written towards the end of 
the thirteenth century,^ or the earlier years of the fourteenth. In 
it no mention is made of these colom, or of tenants of any descrip- 
tion. In his chapter on the duties of a villano (steward)* and in 
that on the duties " del padre della famigliay^* Crescenzi assumes 
that the lands are cultivated by the proprietor. Nor throughout 
his work does he either mention the fact, or suggest the proba- 
bility, of lands being cultivated otherwise. In the Epistles of 
Morgagnus, which, from intrinsic evidence, appear to have been 
written towards the end of the sixteenth century, no notice has 
been traced of coloni medietariu This may, indeed, be attributable 
to those Epistles having reference almost exclusively, as they 
indicate, to the treatises by Columella, Palladius, and other ancient 
writers on agriculture.* But the omission may be ranked as 
negative evidence ; for, as the colonus partiartus was known in the 
times of those ancient agricultural authors, it may be deemed that, 
if the colonus medietarttis had been common in Italy when Morgag- 
nus wrote, his existence would have been noticed. 

Written HI. Where written leases existed, a perfect knowledge of their 

leases. iorox and tenor can be ascertained from deeds which have been 
preserved. Almost all of those deeds relate to leases of Church 
lands. This naturally arises from the facts that such leases were 
most common, and that the churchmen, who were the successors 
of the Boman notaries, and the sole conveyancers of the period, 
had the means of preparing such documents and of preserving 
them in their protocols and chartularies. The leases which are 
extant consist either of deeds in the form of charters, embodying 
the mutual stipulations, or of grants which are called precarice^ 
and which are by much the more common. In neither is the 
form that of a bilateral contract, but it is that of a grant by the 
proprietor to the lessee, for a definite period, and upon certain con- 
ditions. At what time the form of contract, as known to the 
Boman law, was superseded by the deed used in the Middle Ages, 
has not been ascertained. But the prevalence of feudal ideas and 
feudal forms necessarily led to the adoption, in all matters relative 
to land, of the form of the charter or grant, as emanating from 

^ Trattato della Agricoltoia de Piero ' Crescenzi, lib. L cap. xiii. p. 52. 

De Crescenzi. * Scriptores lei rastic», voL iL p. 

s Crescenzi, voL i. p. 49, cap 12. 1195, et sea, 

Dell' ufficio del Villano. 
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the will of the lord, and embodying a tenure under him for a 
specified return. 

The earliest deed, which, although imperfect, may be denomi- An example 
nated a lease, has [35] been published by Muratori, is dated in 777, 
and is entitled Locatio prcedii facta a Feredio Episcopo Seasensi. 
After the introduction ordinarily used in charters, there is a declara- 
tion by the lessees named and described, that, because the granter 
had placed them to reside ^^adresidendum" where formerly " Ursultis 
Masaartus hahitabat" they and their heirs were bound, Jirst^ to 
labour, manage, and improve the lands; and, secondly ^ to pay a 
rent in produce or money to the granter and his successors. To 
this deed the lessees subscribe their marks before witnesses.^ 

A placitum or decree, dated in 853, to remove lessees on account a medieval 
of their having deteriorated the lands let to them, has also been removing. 
published by Muratori. In it a short enumeration is given of the 
conditions of the lease, the violation of one of which formed the 
cause of the removal.* The " residentes " described in the pre- 
ceding document, and frequently mentioned in ancient charters, 
were free cultivators. 

But the most important document, because the most ancient Lease of 
example of a complete lease, is one of which likewise Muratori has ^^^* 
published a copy. It is dated in the year 869, and is entitled 
" Charta Walperti Episcopi Mutinensis," by which he has given 
(" tribuit ") to John, a freeman, a farm to be cultivated. In this 
deed the transition from the form of contract to that of grant is 
singularly indicated, for it partakes of the nature of Both. It is 
called a charter, by which the granter has given so much land to 
be cultivated, and it commences in the form usual in charters. 
But it bears to have proceeded upon a convention or agreement 
between the parties, involving specific mutual stipulations. Mura- 
tori considers it as affording a remarkable example both of the forms 
and of the conditions under which lands were formerly let to be 
cultivated by the Arimanni or liberi coloni. The more important 
of these conditions are, first, That the lands, according to a very 
specific description, are given or let for the purposes of residence 
or labour; secondly, There is a destiuation apparently to heirs; 
thirdly, There are conferred upon the lessee certain powers, and 
there are imposed upon him certain obligations relative to the 
mode of cultivation, planting, and erecting and preserving build- 
ings and fences; fourtMy, There is a definite duration; fifthly, 
There is a fixed rent, exigible partly in grain of two different 
kinds, partly in sheep and fowls, and partly in services; and, 

* Muratori, Antiq. Ital, torn. ii. p. 723. • Muratori, Antiq. Jtal. torn. iii. p. 168. 
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bestow any great pains or industry.^ These contracts are supposed 
to have become more numerous, when, by a change of manners 
and the increased importance of parliament and the court, the 
lords lived less on their domains, and needed a more permanent 
income in money.' 

Writers. Thesc causcs are accordant with probability ; but whatever was 

the cause, the fact that there were numerous contracts of lease 
throughout the whole of the Norman and Anglo-Norman periods is 
unquestionable. The earliest work extant upon the law of England 

Gianriiie. is that of Glauvillc, Written in the time of Henry II. In it a 
chapter is devoted to the development of the doctrine of location 
for a certain period and a certain return, and the location of im- 
moveable subjects is involved, as the lessor's powers of expelling 
the lessee, upon account of non-payment of rent, are examined.* 

Bracton. In the treatise of Bracton, written towards the end of the reign of 
Henry III., the subject is examined in detail. Firsts There is a 
dissertation upon the ordinary doctrine of location, apparently that 
of the Broman law, in which separate mention is made of the loca- 
tion of [42] real property. Secondly^ In treating of novel disseysin, 
there is a chapter in which is discussed the right of the firm(xriu% 
to a brieve to recover possession of his^i-wia, if he shall be ejected 
within the term. In it a distinction is expressly drawn between 
the rights of the proprietor and the lessee, for it is said that in one 
and the same tenement one may have the free tenement itself, and 
another right to the produce, and to use and habitation. This 
latter right is created convtntiont^ the possessor is called firmarivSy 
and the possession /rma ; and, if ejected, he is entitled to a brieve 
to recover his seysin or possession contra quoscunqut dejectores.^ 
Thirdly y The Jirmarius is entitled to the brieve de ingressu, through 
which he may obtain entry or possession.' And, fourthly. In 
treating of the dominicum^ the existence of the right of property 
in one, and of the right to the produce in another, through con- 
tract, is repeated.® The doctrine of Bracton is confirmed by the 

n«ta. anonymous treatise entitled "Fleta," which was written in the 
reign of Edward I.^ The dissertations in it upon location,* and 
the rights of the firmariua^ are so similar to those of Bracton, as 
to create a belief that they were compiled chiefly from him. 

Brlttori. Britton, who, during the same reign, wrote a treatise in French, 
uses the words "lessor" and "to lease;" and, under the title 

* Bacon's Abridg. wc« Lease. • Bract, lib. ix. t"-act ii. c 9, foL 263. 

• Hiirriiigt. p. 310. ' Selden's Fleta, pp. 464, 547. Sin- 
■ (llaiiv. c. 8. ger's Life of Selden, p. IxiL 

♦ Bract, lib. iv. tract i. c 36, foL 220. • Fleta, lib. ii. c 69. 

• Bract, lib. iv. tract vii. c. 8, fol. 326 • Fleta, lib. iv. c, 31. 
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CHAPTER VI. 



ANCIENT ENGLISH LEASE. 



The state of the agricultural population and of the possession of 
landed property was, in England, very similar to that which has 
[37] been detailed as existing throughout the Continent. The sub- 
ject shall be examined under the same general heads, namely, 
L The condition of the occupiers of the lands; and, II. The 
nature and effects of the tenures of temporary possession. 

I. A system has been suggested according to which the condi- Leasehold 
tion of the agricultural population, as well as the leasehold tenures pSSS de- 
both of England and Scotland, have been derived exclusively from {J^q^*. 
ancient Germany.i Although, perhaps, some of the details may be f^^^ 
attributable to this source, it is apparently an error to consider the 
whole system as derived from it. The state of the rural population 
and of the contracts of location in ancient Bome, has been shewn 
to approach so closely to those existing on the Continent in the 
Middle Ages, and the latter to bear so marked a resemblance to the 
lease of modem times, that the Roman law may justly be deemed 
the source. But the same general causes produced a similarity 
between the rural population and agricultural customs of ancient 
Rome and ancient Germany, modified by the very different degrees 
of civilisation to which the inhabitants of the respective countries 
had attained In ancient Rome, the villa or lands in the im- 
mediate occupation of the proprietor were cultivated by his slaves, 
while his more distant estates were let upon lease. In ancient 
Germany there existed a distribution, the same in principle, but 
differing in extent. The proprietor retained, to be cultivated by 
his servants for domestic uses, the groimd immediately surrounding 
his residence ; while the land which was situated at a greater dis- 
tance was cultivated, originally by slaves, but afterwards by hus- 
bandmen who made a return in produce.' 

When the Saxons settled in England, they either introduced g^^nn cw- 
the customs of their ancestors, or, more probably, combined them *<^""- 
with those rules which had been established under the Roman 
colonists. The fact of the existence of manners and of a distribu- 
tion of possessions, analogous to what has been described, is cer- 
tain, although its precise source cannot be traced. Among the 

1 Roes's Lect (title Tack.) View of Society in Earope, p. 217. 2 

' Tacitus^ J>ts MOT. Ger. ; Stewart's Ross's Lect. 458, et seq. 
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Saxons the land was distinguished into " Inland and XJtland," the 
former corresponding to the villa of the Eomans, and the latter to 
the lands cultivated by tenants. Spelman, accordingly, under the 
word villa and mamum or manor^ expressly compares the Saxon 
with the Koman country establishments.^ But jperhaps the distri- 
bution more resembled that which existed among the Germans, 
according to which a part was occupied by the proprietor, and a 
part was cultivated by his retainers. 

No certain means of information appear to exist, through which 
[38] can be traced the proportions between the free agricultural 
population and that which was under thraldom. In all probability 
the number of the latter greatly predominated ; but that the former 
Bonjameu.; existcd to a Considerable extent is unquestionable. The adscripti 
glebce nativi were known to the Saxons under the name of bond- 
men, or thralls or theowmen, and the tenure of villeynage, which 
was not entirely Saxon, Norman, or feudal, but of a mixed nature, 
is supposed to have originally grown out of the Saxon bondage.* 
From the laws of Ina, cap. vii.,it is obvious that there were slaves, 
who, with their wives and children, were the property of their 
master.* In the work of Bracton De Legiims et Con»uetvdinibv» 
Anglice, written in the reign of Henry III. and of high authority 
in the law of England,* reference is made to the existence of servi 
or nativi before the Conquest, to whom are ascribed a tenure and 
services similar to villeynage, and, in more modem books there is 
mentioned the existence of a class among the Saxons who were 
employed in the most servile works, and belonged to the lord of the 
soil.* 

The evidence of the existence of free cultivators is equally con- 
clusive, being founded, not merely upon a series of authorities, but 
on the more firm basis of authentic contemporory documents. 

Spelman, in analyzing the terms " Inland and Utland," describes 
the latter, in contradistinction to the former, as that portion which 
was let colonia tenentilmSy and which in modem language was 
called " tenementalis.'^ In proof of this distinction he refers to the 
testament of Britheric of Kent, by which, according to the transla- 



Free culti' 
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1 SpeL voce Villa. 

2 Wright on Tenures, 215-16. 

« Leg. Bar. iv. 236 ; Wilkin's Collec- 
tion of Saxon Laws. The author is 
aware that Wilkin's Collection has been 
said by a legal anti(juary to be a forgery; 
but as the laws which form parts of the 
Collection have been referred to by 
Spelman and other antiquaries, as well 
as by numerous modem writers of 
English history, he considers himself 



entitled to follow the more ordinary 
practice, and deem them to be genuine. 

* Selden ad. Fletam, p. 464 ; Brac- 
ton, lib. i. cap. ii. fol. 78. 

* Spelm. Gloss, ad verb.Servus. Bacon's 
History of the English Government, p* 
56. Brady's General Preface, p. 26. 
Temple's Introd. p. 59. Wright on 
Tenures, ut sup, Henry's Hist of Brit, 
vol. ii. p. 228. 



CHAP. VL] ANCIENT ENGLISH LEASE. 41 

tion of Lambard, he bequeathed to one person the inland or 
demesnes, and to another the utland or tenancy. A corresponding 
description is given under the term " utland," from which it appears 
that it was in some instances cultivated by bondmen, and in others 
by freemen. The well-known denomination of the cultivators 
among the Saxons was that of Oeorls or Oeorhnen, who, though of Ceorb. 
a low, condition, were free,^ although the term seems occasionally 
to have been applied to rustics of all classes, and consequently to 
theowmen.2 In Latin (but when the word was introduced is un- 
certain) those cultivators were called ^^firmarii^ from the Saxon 
word feorme, which seems originally to have signified produce to 
be supplied for [39] the consumption of the proprietor, and which, 
by an easy transition, was afterwards made to apply to the land 
from which the produce was supplied.^ Ingulphus, in his History 
of the Saxon Abbey of Croyland, speaks explicitly of the firmarii ;* 
and Bracton, in detailing the different conditions of persons, asserts 
the existence, at the Conquest, of liberi homines among the rural 
population,* who held their tenements by free services and free 
customs, and who, it is obvious from the descriptions afterwards 
given by himself,*^ by Fleta,^ and by Britton,® possessed by the same 
tenure as did the ^rinam after the Conquest. 

These notices are confirmed by the laws as well as by the deeds saxon aws 
of the period. From the 70th chapter of the Laws of Ina» it arises \^^^ 
that leases of lands were recognised, for the regulation embodies a 
restriction of the rent or produce to be levied from each ten hides 
of land ; but the existence of such a regulation proves that there 
were contracts oj location. The view is adopted by Spelman, who 
deems the regulation applicable " in ehcandis prcediis'' and com- 
pares its restrictive effect with the unfettered power of fixing rents 
which prevails in modern times. But the most satisfactory evi- Yorms of 
denee is derived from the existence of those leases styled demises ^<^**^- 
which are recorded by Madox in his Formulare Anglicanum^ of 
which the tenor shall be more fully examined hereafter. In them 
a specific rent is fixed, but the tenants appear to have been at will. 
The date of the earliest of those demises which Madox has noticed 
must be between the years 1020 and 1038. The deed is justly 
styled by him prcestaria traditio}^ Although the date of this 
prcBStaria is not much anterior to the Conquest, it proves both the 

* Ducange, voce Ceorlus. ^ Bract lib. iv. tract, i. cap. 36, fol. 

* Henry's Brit. vol. ii. 231. 220 ; tract, vii. cap. 8, fol 326. 
' Barrington on the Statutes, p. 302. ^ Lib. iv. cap. 31. 

* Spelm. voc. Firma, Firmarius. Du- ® Brit. cap. 64, fol. 160. 
cange, its. voc, • Leg. Bar. iv. 242. 

* Brae. lib. i. cap. 11, foL 7, 8. *® Madox, Formul. Anglican. Introduc. 

Dissei-ta. art. 20. 
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pretending a superior right, upon which he made default. Con- 
sequently, the right of the proprietor being thus apparently set 
aside, the leases depending upon it likewise fell; nor was the 
lessee allowed to defend himself in the action, although he knew it 
to be collusive. But, by the statute of 2l8t Henry VIII. c. 15, if 
a man have lands for years, and afterwards suffer a feigned 
recovery, if he who recovers enters, the termor shall have an 
yectione Jirme against him, because that statute gives him power 
to retain, hold, and enjoy his term. By the operation of this 
statute, leases acquired in England so high a degree of security 
that they have been granted for very long t^rms, and have 
generally been resorted to for the purposes of family settlements 
and mortgages.* 



CHAPTER VII. 



ANCIENT SCOTTISH LEASE. 



Origin, Authors have advanced different theories of the origin of the 

contract as now known in Scotland. A writer of the last century, 
possessed of much acuteness and ingenuity, hsus proposed a system, 
Theory of plausiblc, but not supported by fact. The land he represents as 
^^ having been originally occupied and cultivated by bondmen, whose 
want of industry made it eligible to have recourse to the superin- 
tendence of a freeman, to whom at first were given a few acres, and 
who subsequently received a proportion of the produce in the place 
[46] of wages. Afterwards the proprietor accepted of a yearly 
quantity, certain, and allowed the servant to retain the residue. 
In a more advanced stage the servant was enabled to secure the 
fruits of his industry by a lease for years, which converted him 
into the modern tenant or farmer.^ When viewed as a theory, 
each step in this progress is compatible with probability, but 
although it be true that the larger portion of the lands was culti- 
vated by bondmen, there are no historical data for the hypothesis, 
according to which the tenant or occupier by lease is supposed to 
have arisen. From the earliest period there were intermingled 
with the bondmen free farmers, who held under written contracts 
for definite terms, and for fixed rents. The obvious benefits result- 

1 2 Blacket Com. 356, et seq. » Karnes' Historical Law Tracts, pp. 

162-4. 
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ing to the proprietor from their superior skill and industry gradu- 
al! y increased their numbers until they superseded every other 
description of cultivators. 

Aware of these facts, another writer has adopted another theory, Theory of 
sound in its immediate application to Scotland, but erroneous as to ' ''**' 
the source from which the formal contract of lease was derived. 
While he acknowledges that as among the Romans there was a 
contract bearing a close resemblance to the modem lease, he deems 
that the origin and principle of that deed must be sought for in a 
different quarter. Ancient Germany is the quarter to which he 
resorts, and he endeavours to trace the progress of the contract from 
the mode of occupying land and distributing its produce among the 
aboriginal Germans, through the Saxon and Anglo-Norman periods 
down to the date of the Scottish statute by which the leasehold 
tenure assumed a permanent form.^ In tracing the progress of the 
lease from the Saxon period, the views of this author are just, 
although not supported by a sufficient number of facts, but he has 
erred in deeming that the Roman contract was not the origin of 
the Scottish lease. Not only was the contract the same in principle 
and conception, but the style and clauses are alike, conformably to 
the views already developed.^ The form and tenor of the contract 
were transmitted from the jurists of the Upper Empire through 
those of the Lower Empire to the churchmen who, during the 
Middle Ages, were the only conveyancers. By them the form of 
the contract was preserved, nearly in a state of uniformity through- 
out Europe. The deed, as practically known upon the Continent, 
is substantially the same as that adopted in England and Scotland, 
in which countries precisely the same style existed for many cen- 
turies. These facts are vouched by the unquestionable authority 
of contemporaneous documents, and the remainder is preserved 
in records of undoubted authenticity.' This system has been 
[47] suggested, but not fully developed, in a recent Treatise upon 
the Law of Lease.* A more full development of it has been in 
part attempted in the preceding chapters of this introduction, and 
shall be proceeded with from the earliest notices of it which exist 
in the laws and records of Scotland, down to the period when the 
modem lease was first embodied as part of a regular system of 
juridical styles.* 

Throughout the earlier periods there is so strong a resemblance Early Ws- 

tory of 
Scottish 

1 Roes' Lectures, voce Tack^ vol. ii. lanes, to be noticed in a subsequent cultivaton. 

p. 456, et 8Mi. note. 

< Vidt cnapteiB iv. v. and vi. of In- ^ Bell on Leases, in Introduction, 
troduction. * Dallas. 

< The author refers to the Chartu- 
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between the state of society and of the law in England and in 
Scotland, as to create a conviction that they are derived from a 
common origin. But, unfortunately, there is much obscurity in 
the history of the Scottish cultivators of the soil. No connected 
or detailed account is given by Craig, Stair, or any other writer of 
authority, and even few notices are contained in their works. Re- 
course, therefore, must be had to the collection of laws published 
by Sir John Skene, containing the Regiam Majestatem, Leges 
Burgorum, and the Statutes prior to the reign of James I.^ Partial 
but important information is also to be gathered from the Statute 
Book. But the most valuable source of knowledge is the great 
collection of deeds contained in the Chartularies of the different 
abbacies and other ecclesiastical establishments.^ Those deeds 
extend in a regular series through several centuries, and apply to 
every part of Scotland. As contemporaneous documents, they 
afford the most authentic and conclusive evidence of the condition 
of the rural population. From them, combined with a very few 
notices in the Books, is to be derived the only information relative 
to the tenor and form of the ancient Scottish lease.* 

[48] I. According to the course adopted with relation to other 
countries, the ancient condition of the rural population of Scotland 
shall be first examined. From that examination it will appear 
that the cultivators were the same mixed class which existed 



1 It ifl almost tmnecessary for the 
author to mention that he is aware of 
the doubts which exist relative to the 
genuineness of many parts of this col- 
lection; "but he has thought himself 
justifiable in using it, because it has 
"been referred to by the great majority 
of writers on the law of Scotland, and 
because, when considered in a historical 
view, its details are confirmed by un- 
questionable evidence establishing the 
existence of the state of society for 
which its ordinances provide. 

* The collection to which reference is 
made is that of the Chartularies of 
d^erent ecclesiastical establishments, 
preserved in the Advocates' Library, 
Edinburgh. 

s This important and extensive col- 
lection of ancient Scottish deeds has 
not hitherto been sufficiently examined 
by legal anticjuaries. In all depart- 
ments it contams a valuable and afinost 
inexhaustible mine of juridical learn- 
ing. The author examined the copies 
of the Chartularies in the Advocates' 
Library, commonly called the Mac- 
farlane MSS., which he has been 



assured, upon good authority, are accu- 
rate. His references are made to those 
manuscripts, and are the result of per- 
sonal inspection. The Chartularies of 
Paisley, Melrose, Moray, Holyrood, 
Balmerino and Lindores, Sciennes, 
Dunfermline, and Glasgow, had been 

Printed when the second edition of this 
'reatise was published. Since the 
publication of tnat edition the Chartu- 
laries of Kelso, Dryburgh, St Andrews, 
Brechin, Arbroath, Newbattle, Inch- 
afiray, and Scone have also been 
printed. All of them have able in- 
troductions by the Maitland, Banna- 
tyne, and Abbotsford Clubs. Much 
important historical matter is embodied 
in all of these printed Chartularies^ but 
those of Arbroath, Dunfermlin^ and 
Kelso are of most value to the jurist. 
The Author has selected from some of 
them a few additional details relative to 
the ancient Scottish lease. [For later 
information as to Chartularies, and as 
to the early Scotch occupation of the 
land, see Innes' Lectures on Scotch 
Legal Antiquities (Edin. 1872), ch. 
vi.] 
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elsewhere, composed partly of slaves or villeyns and partly of liberi 
firmarii. 

Craig, in treating of the tenure of villeynage, hints that slavery Vfflejmi. 
or thraldom had always been little known in Scotland ; and affirms 
that, in his time, it had become extinct, while there were some 
remnants of it in England.* The latter position may be assumed 
to be correct, because it was within the actual knowledge of the 
author ; but unhappily the national vaunt which the former posi- 
tion implies is devoid of foundation. 

In the Regiam Majestatem and the other ancient laws, there is 
a series of provisions proving the existence of pure villeynage. In 
the Quoniam Attachiamenta' there is a chapter intituled Srere de 
Nativis, in which occur the terms nativi, fagitivi homines^ and horir- 
dagium, A detail is given of the modes in which villeynage might 
be created, by birth infra terram servilem, by accepting of terrce 
serviles and rendering servile servitium, and by a freeman giving 
himself up voluntary into bondage. In the Regiam Majestatem 
there are laws imposing restrictions upon bondmen, and laws con 
ferring upon them certain privileges, and also the means of acquir- 
ing freedom. A bondman (aervus) was prohibited from being an 
arbiter, even if the parties should consent.* In the same code there 
are chapters intituled, " De servis nativis ad libertatem proclamanti- 
bus," and "Quibus modis de servitute ad libertatem pervenitur."* 
These chapters prove the existence of villeyns adscripti gUbce^ and 
that the property of the villeyn belonged to the lord. They lay 
down the rules for trying qucestio stattis, whether a man claiming 
to be free was or was not entitled to his freedom. It is provided 
by them that villeyns, except those of the Crown, continuing un- 
claimed during seven years upon the land of another, or for one 
year within a royal burgh, should become free. The regulation 
relative to the acquisition of freedom by residence in royal burghs 
is also laid down in the Leges Burgorum.* In other laws (to be 
hereafter noticed) the existence of bondmen is proved by the dis- 
tinction drawn between them and freemen. 

These notices are confirmed by the known history of the period. 
In the work of the learned and accurate historian who has minutely 
scrutinised the earlier history of Scotland, it is said that, in 1258, 
slaves and their children were conveyed from one master to another 
in the same manner that sheep and horses are now ; and that not 
[49] together with land, but even without land.« This account is 

1 1 Craig, xi 32. * Leg. Burg. c. 17. 

> Quon. Attach, cap. 56. ^ Hades' Annala of Scotland^ voL L 

' JAeg. Maj. lib. ii. cap. iv. sect. 1. p. 372. 

* Lib. ii. cap. xi. xiL 
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founded upon deeds contained in a Chartulary, by which grants 
are made of the slaves of the granters, with their whole families, 
fortified by perpetual warrandice.^ A series of deeds in other 
Chartularies confirms this state of bondmen, both before and after 
the period now mentioned. The Chartulary of Ooldingham con- 
tains many very ancient deeds. Among them are, jiraty a charter 
of Earl David, granting lands and drenga. Antiquarians have not 
determined the precise degree of servitude to which these bondmen 
were subject ; and they have been deemed not to have been of the 
lowest class.* But this conveyance of them along with the land 
proves that they were villeyns adscripti glebce. Second, There is a 
charter of King Malcolm ordering ^^Jugitivos" to be restored. 
Third, There are charters by the same king, ordering that the "^o- 
prioa homines" of the Abbey be seized wherever they shall be found, 
that they shall remain upon the lands, and that no one shall at- 
tempt to prevent their owners from recovering them. Fourth, 
There are two charters of King William, addressed to the justices, 
sheriffs, and vassals, ordering "fugitives et natives homines" of 
the Abbey, ** cum omnibus rebus et catallis eorum," to be restored 
wherever they shall be found.' In a charter of confirmation 
granted by David I., whose reign began in 1124, a grant is made 
of all the servi and lomerlach, that is, fagitivi servi, with their 
families and effects.* In the Chartulary of Kelso, there is a grant 
by Earl Waldave of two serfs named, with all their children et omnes 
sequoxieaJ^ Throughout the Chartularies mention is made of nativi, 
viUani, and more frequently homines sui. They are also called 
carls, bonds, and serfs. By each of these names, as well as that of 
villeyn they are recognised.^ Although the term homines is am- 
biguous, being occasionally used for feudal vassals, yet, in the mode 
in which it is employed, and from the connection in which it stands, 
it evidently signifies those who were in a servile condition.^ 
Btutiei and No doubt cau cxist of the servile condition of those classes of 
Agratea. ^^^ mrsl population ; but in the Eegiam Majestatem and in the 
other ancient laws, mention is made of rustici and agrestes, whose 
precise state it is not easy to ascertain. A doubt may exist whether 
freemen may not have been included under these general appella- 
tions, which derive their sole significancy from the bearers of them 

1 Chart of Inchaffery (Insule Mis- Appendix to Dalrymple'a Collection, 

Bamm), pp. 69-60. A printed copy of and is cited in 2 Ross' Lect 464. 

this Chartulary has been deposited in * Chart Kelso, Nos. 123, 127. 

the Advocates' Library since the second ® Preface to Chartulary of Kelso, p. 

edition of this Treatise was published. 36, et seq, 

* Ducange and Spelm. voc$ Drench or ^ Chart. Kelso, Nos. 16, 116, 406. 
• Drengus. Chart Melrose, Nos. 27, 30, 67. Chart 

« Chart. Coldingh. pp. 4^ 14, 26, 26.' Arbroath, vol. iL Nos. 47, 62, et, cU, 

* This charter is pubbshed in the 
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beiog [50] the inhabitants of the country, as distinguished from the 
inhabitants of towns. But much the stronger probability is, that 
they were in a state of servitude, either villani or otherwise obnoxiiy 
as it is tenned by the feudalists. Ist, In the Regiam Majestatem, 
a "rtisticus" is to be admitted as an accuser or witness in cases of 
high treason. From this rule it would appear that he was held to 
be a person in a servile condition, whose evidence would have been 
excluded in an ordinary case, but whom the high nature of this 
crime rendered it necessary to admit.* 2d, In the next chapter 
of the same treatise, rules are laid down relative to the right of 
declining the duel upon account of age or mayhem. If there be a 
declinature, the accused must purge himself by the judgment of 
God, namely, by red-hot iron if he be libey* homo, or by warm water 
if he be a rusticus, according to the difference of the condition of 
the men.* The rustic is here expressly held not to be free, as being 
contradistinguished by name, condition, and legal right, from the 
freeman. 3(i, In the Leges Burgorum," there is a chapter De 
rustico burgense. In it there is a provision that a *' rvsticvs " living 
without burgh shall not elsewhere be accounted a burgess, and that 
questions between such a rustic and a burgess shall be tried by the 
burgh law ; the rustic being entitled to the right of duel with the 
burgess. Thus, while the acquisition of the rights of a burgess 
raised the condition of a rustic, it did not remove the disqualifica- 
tion of his servile condition, or confer upon him the thorough rights 
of a freeman. He was entitled to hold real property, with relation 
to which he had a right to be upon a footing with the burgess ; 
but, by reason of not residing within the burgh, he did not acquire 
those extensive immunities to which burgesses had right, which 
distinguished them from the servile cultivators, and rendered them 
freemen throughout the realm. In the statute of William, De 
molendinis* ordaining the different quantities of multure to be 
paid by persons of different stations, a specified quantity is imposed 
upon the ^^rtisticus" and the ''^ firmarius" in terms from which it is 
to be inferred that those names must have been appropriated to 
different classes. But, in the noted statute of Alexander II., Be 
Agricultura,^ the term rvstici is apparently used indiscriminately 
for all classes of cultivators. This general application may, how- 
ever, be accounted for by the fact, that the class holding by servile 
tenure was so much more numerous than the free cultivators that 
mention of them was deemed suf&cient for effectuating the purposes 
contemplated by the statute. 

* Reg. Majest lib. iv. cap. ii * Stat Will. cap. ix. 

» Cap. iii • Stat. Alex. II. cap. L 

» Leg. Burg. cap. xiii. 
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In the statute De Agricultural there occurs the term agrestea, 
which is translated " fieldmen " by Balfour.* If possible, the con- 
dition [51] of the agrestes is less known than even that of the 
rusttci. The statute proves that they were possessed of property, 
and that they cultivated the lands under the comites and barones. 
In one of the sections ordaining a forfeiture, they are represented 
as holding under the comites^ and in the next section they are 
contradistinguished from aervi. From these notices it is to be 
conjectured that, although not altogether free, they were of the 
highest class of villeyns. 

These different orders of villeyns cultivated the domain, which 
was called the territorium dominium or feodum^ and corresponded 
with the villa of Eome and the inland of England.* 

Independently of those servile cultivators there were others of 
free condition, who were, as on the Continent and in England, 
FimuuriL known by the name of Jirmarii. In the Quoniam Attachiamenta 
there is mention made of terra servilisy which proves the existence 
of a distinction between the lands cultivated by villeyns and those 
cultivated by others.* In the same code * it is laid down that no 
iirmarius can injure the right of the lord of his free tenement by 
doing, within his term, to another any servitium not due for that 
tenement ; nor can any act done by him after the expiration of his 
term be to the prejudice of his lord. Besides the use of the term 
firmarius itself, this ordinance establishes the existence of lessees 
holding for a term or definite period, and having in the lands a right 
different from the right of the lord of the free tenement. It corres- 
ponds very nearly with some of the positions laid down in the 
English Books, and particularly by Bracton, when treating of the 
liheri Jirmarii, By the statute of William already noticed, pro- 
vision is made for the quantity of multure to be paid by ihQ firmarius ; 
and in one section a regulation is laid down relative to persons who 
take land adfirmam in any barony for a particular term, which can 
be applicable only to lessees of free condition. A diflSculty appar- 
ently arises from one provision of the statute, by which a liher 
homo is ordained to pay a certain quantity, and a firmarius a cer- 
tain smaller quantity; but no argument against the free condition 
of the firmarius can thence be deduced, because liber homo evi- 
dently applies to the feudatory, the multure exigible from him 
being regulated in a greater or less quantity " secundum quod feofi- 
fatus est" In chapter thirty-third of the statute of William, re- 

1 Sect. 2. * Quon. Attach, cap. 56. 

* Balfour, p. 536. » Quon. Attach, c 44. 

8 Chart. Kelso, Nos. 123, 298. Chart 
Dtyburgh, Noa. 89, 151. 
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straining the barons and free tenants of the realm from injuring 
their domains by living as husbandmen or shepherds and not as 
proprietors, it is ordained that they shall live conformably to the 
latter character upon their revenues and the rents arising from 
their farms, distinguished by the term ^rmw suis. 

[52] The statute of Alexander II. relative to the extirpation of 
maneleta or gild, ^ draws a marked distinction between the jirmaritis 
and Tiatitms, subjecting the former, if he shall disobey, to the pun- 
ishment of one who raises sedition in the army, and the latter to a 
small forfeiture. Tlie firmariusy therefore, must have been of a 
higher class and coming nearly within the line of feudalism, as the 
punishment to be inflicted on him was strictly accordant with 
feudal notions. This receives confirmation from Balfour,* who 
translates the word Jirmarius by tenant or mailler. The statute of 
Robert III. c. 37, De venditione Jii'mce terrce^ makes certain regula- 
tions which prove the existence of Jirmarii holding for terms of 
years for a specified rent. 

In those statutes, which are unquestionably authentic, com- Laws of 
mencing with the reign of James I., although there is no express ''^^ 
mention of farmers, yet there are provisions from which their 
existence is to be inferred. Among the other judicious laws of 
James I. there are several relative to agriculture which indicate an 
intention, not only to benefit the country at large, but to protect 
the welfare of the cultivators.* The free cultivators were, by this 
time, gradually increasing in number, and rising into importance, 
as the enactment, some years afterwards, of the noted Statute 1449, 
sufficiently proves. From two statutes of James I.* it is to be 
inferred that the farmers employed labourers under them ; for the 
statutes provide that persons who, by reason of their " simple es- 
tait," should labour, should find for themselves "maisters,"or "fasten 
them to lawful crafts." While the latter branch of the provision 
is obviously applicable to handicraftsmen within the burghs, the 
former, by contradistinction, appears to apply to country labourers ; 
and the position is confirmed by the description of labour which 
they are enjoined to perform. 

These enactments are corroborated directly by the contemporary 
documents which shall be immediately examined, and by the canons 
of the Church of Scotland, and indirectly by the notices contained 
in the history of the period. The 17th canon of the Provincial 
Clouncils of Perth, held in the years 1242 and 1296,* is entitled De 

1 Stat Alex. 11. c. 18. Hailes, voL i > Balfour, 636. 
p. 429, has a dissertatiou on this statute, ' 1424, c. 19, 20, 40 ; 1426, c. 81. 
m>m which it appears that the mane- ^ 1424, c 40 ; 1426, c. 66. 
lete or gild was the corn-marygold, • Wilkin's Concil. Maj. Brit p. 607. 

from which great evil was apprehended Hailes' Ann. voL iii. pp. 174-5. 
in the thirteenth century. 
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locate et amducto. It makes provision for the periods for wliicli it 
shall be lawful for ecclesiastics to grant leases to laics ad firmamy 
and the duration is limited to five years. No express mention is 
made by the historians of the period of the exact condition of the 
agricultural population, or of the tenures under which lands were 
[53] cultivated. There are, however, indications that in some parts 
of the country culture was in a state comparatively advanced,^ and 
that the husbandmen and cultivators were in possession of the im- 
plements necessary for the purposes of tillage.* The extent of 
cultivated land and the great consequent quantity of produce, about 
the middle of the 14th century, are satisfactorily established by the 
accounts of the Chamberlain of Scotland.^ Wherever cultivation 
is found to be ample and good, and the cultivators are themselves 
the possessors of the implements, it may safely be inferred that 
their tenures are such as to insure for them an adequate return, 
and that, as far as the state of society permits, they are indepen- 
dent of the arbitrary will of the proprietor. On combining all 
the evidence the existence of free cultivators is undeniable ; . but 
their number and the extent of land possessed by them are left in 
obscurity. 

II. The existence of those free cultivators, possessing for a 
specific term and return, almost necessarily involves the existence 
of a written title. Accordingly, there were, from a very early 
period in Scotland, leases similar to those in use on the Continent 
and in England. Almost the only examples of them are to be ob- 
tained from the Chartularies, in which were engrossed the deeds 
granted to the ecclesiastics as well as those granted by them. 

The subject shall be examined with relation, firsts to the par- 
ties; second^ the subject-matte third, the stipulations; and, /ot^r^A, 
the form and tenor of those ancient leases. 

let, In the great majority of instances, the lessors were the 
ecclesiastical corporations, whose establishments, situated in the 
most fertile districts of Scotland, and containing extensive tracts of 
territory, contributed more than any other cause to the increase 
and improvement of agriculture in all its departments. The Scot- 
tish ecclesiastics were liberal landlords, judicious and ingenious 
improvers, and accurate conveyancers. But there also occur leases 
granted by laymen of different ranks, which, it is to be presumed, 
were prepared by ecclesiastics, who alone possessed the competent 



1 Hemingford, vol. i, p. 160. Hailes* 
Ann. vol. i. p. 379. 
. * Fordun, 1). xiii. cap. 18, vol. ii. 
pp. 296-7. Hailes' Ann. vol. ii p. 328. 



* Accounts of the Cliaml)erlain of 
Scotland, from the originals in the 
Exchequer, published in 1771. 
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knowledge and skill. One of the oldest leases npon record, dated 
1190, is granted by Eobert de Kent and other laymen to the Abbacy 
of Kelso.* The lessees were occasionally men of rank and occa- 
sionally otheijecclesiastics ;* but more generally persons who are 
described by name merely, without any mark by which their station 
can be ascertained, and who therefore, it may be presumed, were 
[54] ordinary Jirmarii^ as in the feudal ages distinctive titles were 
carefully given when they existed.^ In later times, 1484, there are 
leases " assedationes" granted to persons who are expressly called 
hnsbandiyjirmariif^ and cottarii} 

2d, Arable or pasture lands formed the principal subject-matter Subjects of. 
of the contracts or grants. Those of the huabandi were called tSi^idSw : 
husband-lands. Each of the Tmshandi held a definite portion con- 
aasting of two oxgangs, and which, although it might vary according 
to the soil, was estimated long ago in the South of Scotland as 
amounting to twenty-six acres. The cottai^i possessed portions of 
land varying from one acre to nine acres.* There were also various 
other subjects. There were leases of mills ^ and of brew-houses,*' 
houses with crofts or small portions of land attached,® houses within 
burgh,*** and also of workshops within burgh,^^ teinds," annualrents,^' 
revenues, and customs, * From a very ancient lease, it may be 
inferred that woods were occasionally let for the purposes of sale ; for 
while, by the lease, permission is granted to use the wood upon the 
lands, it prohibits the lessees from selling it ; from which it may be 
conjectured that such sales were practically known. ^* 



1 Chart. Kelso, No. 252. 

* Chart Arb. vol. ii. No. 138. Chart. 
Coldst. No. 60. 

* Chart. Kelao, Melrose, Arbroath, 
Moray, Dunfermline, Aberdeen, Holy- 
rood, Soltra, Coldingham, Coldstream, 
etol. passim. Special references have 
not been deemea necessary, as the in- 
stances are so numerous ; but the fact 
irill be established by an examination 
of the Chartularies under the deeds 
styled ConventiOy assedatio, and occa- 
sionally Charta, 

* Chart. Arb. vol. ii. Nos. 330, 353. 

* Preface to Chartulary of Kelso, p. 
36. The husbandi and fiiniaiii pro- 
bably existed in earlier times. 

* Preface to Chartulary of Kelso, pp. 
3S-7 

7 Chart. Kelso, Nos. 16, 19. Chart. 
Arb. vol. ii. No. 138. 

* Chart Kelso, ut sup. 

* Chart. Kelso, No. 50, ann. 1266. 

!• Chart Arb. vol. ii. No. 134, ann 
1433. 

" Chart Arb. No. 110, ann. 1329. 
Although these two las deeds are styled 



assedationes, and the words distinctive 
of leases, "demississe ad firmam" are 
used, they cannot properly be deemed 
leases, as they are granted in perpetuity. 
An example of a similar st^le is afforded 

X"^ a document engrossed in the Chart- 
ry of Balmorinach (Balmerino), 
which is entitled " cissedatio,*' made to 
William "Welly euth and his heirs. But 
it is really a grant in feu ; for it bears, 
" concessisse et ad feodo firmam demis- 
sisse," and *4n perpetuo feodo et heredi- 
tate." Printed Chartul. of Balmorinach, 
pp. 42-3. These examples show that 
the lease and feudal grant were occa- 
sionally confounded. 

12 Chart. Kelso, No. 338, ann. 1281. 

1' Chart. Arb. voL ii. No. 163, ami. 
1453. 

" Chart. Dunferm. Nos. 303, 287, 
ann. 1460. Although the latter is styled 
an assedatioy and the revenues are de- 
vised ad firmam for a specific rent, yet, 
being in perpetuity, it cannot justly he 
deemed a lease. 

i« Chart. Kelso, No, 252, ann. 1190. 
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given in the preamble, this fact establishes the depressed state in 
which the cultivators then were. Different theories have been 
suggested in order to shew the reason of this iniquitous practice. 
One of them is, that the crop and stocking were literally deemed to 
be the property of the landlord.^ Another is, that the landlords 
having still large portions of the lands cultivated by themselves, 
their creditors, when poinding, refused to make any distinction be- 
twixt those portions and the lands under lease.* 

Whichever of these theories shall be thought correct, the 
poverty of the tenants, and the oppression to which they were 
subjected, are equally marked. The remedy given by the statute 
is, that no creditor of the landlord shall be entitled to distrain the 
tenant's effects *' farther than his terme's mailles extends to." No 
historical evidence is extant, by which the operation of the statute 
1603, c. 93. is known. But from a subsequent statute, 1503, c. 98, the tenants 
appear to have been liable to have their plough-goods poinded 
during the season of tillage. There is no reason, however, for 
supposing (the words being general) that this distress was occa- 
sioned by seizure for the debts of the landlord. A remedy was 
provided ; for that statute prohibits all officers of the law from dis- 
training horses, oxen, or other goods [61] pertaining to the plough, 
during the season of tillage, if a sufficiency of other goods is to be 
found upon the lands. 
1491, c 26. The Statute 1459 protected tenants against purchasers or other 
singular successors ; but it did not protect them against the supe- 
rior, if his vassal, the lessor, was in non-entry. The lease was held 
to be dormant during the period of non-entry, and to revive when 
the vassal entered. The severity of this feudal rule was, by the 
Statute 1491, c. 26, so far relaxed, that the tenant could not be 
removed until the subsequent Whitsunday, he paying to the superior 
the rent which was due. 
T^eases of During the latter part of the 15th and the earlier part of the 

16th cen- ^^^^ ceutury, the tenor and conditions of the lease do not appear 
turiea. tQ have been materially different from their state during the pre- 
ceding period. This has been already shewn by references to 
numerous leases of that era. The advantages accruing from leasing 
lands had begun to be manifest. In one instance the whole de- 
mesne of an abbey was let to different husbandmen ; from which it 
appears that, as society advanced, the churchmen, who were the 
most intelligent cultivators, found it beneficial to abandon the plan 
of cultivating by their servants and to let on lease even the lands 

1 Karnes' Hist Law Tracts, pp. 164-6 * 2 Ross's Lect. 477-8. 
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situated around their residences.^ The leasing of the lands of 
churchmen appears, accordingly, to have been managed upon system. 
Detailed "Eentals" were framed, in which were engrossed the 
lands and other subjects let, the terms of duration, and the rent, 
which consisted either of money, or produce, or services. These 
" Rentals" were occasionally written not in Latin but in Scotch, 
which, combined with the use of the same language in the descrip- 
tions of the leases themselves, tends to prove that the contracts 
. and relative dealings had become more numerous and had extended 
more generally among a class of the population who were acquainted 
with their native language alone.* 

While a detailed account of the clauses of the lease of the 16th 911^^ *"^ 

I I to C6Q' 

and 17th centuries would be superfluous, a brief one is necessary, tunes. 
From the treatises of Balfour and of Craig it is ascertained that 
the general tenor and stipulations were the same as they had always 
been, and as they are now, with those variations which the ad- 
vancing state of agriculture gradually introduced. Although this 
general knowledge of their purport existed, their precise tenor was 
imperfectly known until recently, when important information has 
been imparted by the publication of a series of tacks or leases ex- 
tending downwards from the year 1586.* These leases embody 
cultivation clauses, of which, although there are variations, [62J 
the ordinary purport is that the tenants shall till the lands for 
three years. They were obliged to keep the fodder and grown stufiE 
u{)on the ground and " not take away the same." There is an ob- 
ligation to uphold and keep the " houses, biggings," and the like 
in "timber, thack, and riggings" during the tack. And because 
the tenants received the fulzie at their entry " as sichted be ye 
birley men," they shall leave the fulzie at the expiration subject to 
the same inspection, receiving compensation if the fulzie be found 
better, and making up for the deterioration if it be found worse. 
There is also an obligation to plant their *'yeards with trees" which 
the master is to furnish. This is said to have been a customary 
obligation in leases at that time, and hence exist the groups of old 
timber trees which are around farm buildings. The rent ordinarily 
consisted of a small sum of money or mail yearly, payable at 
Whitsunday and Martinmas, of victual, of kain, and of services of 
various kinds. 

Among other services is that of leading a large number of loads SerrioM. 

"^ Chart. Arb. vol iL No. 330, aim. Iiines' Scottish Legal Antiq. pp. 248, 

1484. 248, &c. 

• Printed Chart of Moray, preface, * Caldwell Papers, part i. p. 273 et seq,, 

pp. 19, 20, 22. Chart of Dunferm. pp. printed by the Maitiand Club. 
425-62, 485-7, 491, Annis 1557-1586. 
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years' duration, without the Queen's license. The Statute 1594:, c. 
200, [68] debarred "beneficed men" under the degree of prelates 
from letting leases for more than three years without the patron's 
consent.^ At this period rental rights do not appear to have been 
comprehended under grants which a bishop might lawfully 
make.* 

1617, c 4. By the Act 1617, c. 4, prelates were restrained from granting 
leases of any part of their " patrimonie " for more than nineteen 
years ; and inferior beneficed persons for more than their own lives 
and five years after their decease, under the sanction of deprivation 
and other penalties ; and, to insure discovery, all longer leases were 
to be recorded within forty days, under the sanction of nullity.* 
Leases beyond the prescribed period were not held to be null, as 
the sanction was not the nullity of the deed, but the deprivation of 
the granter,* Although registration in a book to be kept for the 
purpose was enjoined, registration in the Books of Council and 
Session was accounted sufBcient.*' From that statute were excepted 
leases granted by order of the Commissioners for the plantation of 
Churches.* 

Inferior churchmen having, under pretence of the Act 1617 
granted leases for the prescribed period without the consent of 

1621, c. 16. their patrons, the remedial Statute 1621, c. 15, was passed. By it 
the intendment of the Act 1617 was declared to have been, that 
the consent of the Chapters to leases by prelates, and of the patrons 
to those of the inferior clergy, was not abrogated ; but that, even 
with that consent, the former could not grant leases beyond nine- 
teen years, nor the latter for more than five years beyond their 
own lives ; and, by a retrospective clause, all leases granted with- 
out the requisite consent since 1594 were declared nuU.^ The 
nullity was not absolute, for such leases were sustained for three 
years.® A temporary Statute, 1563, c. 77, debarred the feuars, or 
" takers of lang tackes of kirk-lands," from removing kindly tenants 
for a limited period after the passing of the Act. 

Sututes III their complaint against the dilapidation of benefices (1578) 

^"idation ^^^ Reformed clergy set forth, that " we desire all alienations by 

1 2 Craig, x. i. 1 Stair, x. 19. 2 ^ Mackenzie's Ob. 342. Forbes on 

Bsjxk. viii. 116. 2 Erak. x. 8. Tyth. 165. Hope v. Minister of Craig- 

^ Laird of Lee v. Tenants of Carstairs, hall, ut mp, 

1613 ; Mor. 15,183. ® JMackenzie and Forbes, ut mp. 

8 Mackenzie's Ob. 342-4. 2 Stair, x. ^ Mackenzie's Ob. 362 and 342-4. 2 

19. Forbes on Tyth. 154. Pardovan's Bank. viii. 116. 2 Ersk. x. 8. 

CoL b. iL t. xiv. sec 5. 2 Bank. viii. ® Mackenzie's Ob. 286. 2 Stair, viii 

116. 2 Ersk. x. 8. 19. 2 Ersk. x. 8. Forbes 157. John- 

* Mackenzie's Ob. 342. Forbes on ston r. Parishioners of Houdony or 

Tyth. 156. Hope v. Minister of Craig- Howden, 1668 ; Mor. 6848. 
hall or Kinnaird, 1624 ; Mor. 7943. 
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feus or leases of the rents of the Church, as well lands as tithes, in 
diminution of the old rentals, to be reduced and annulled, and the 
patrimony of the Church fully restored."^ Two Statutes, 1563, c. 72, 
and 1572, c. 48, had been previously passed, for securing to them 
[69] the possession of the manses and glebes, or an equivalent. 
But leases of extraordinary duration were accounted alienations, 
and were therefore not valid against successors.^ Comprehensive 
statutes against dilapidations were subsequently passed. The Act 
1581, c. 101, debarred churchmen under the degree of bishops 
from granting leases with " diminution of the rental,'' under the 
sanction of deprivation and of the nullity of the lease. And by 
the Statute 1585, c. 11, all ecclesiastical persons presented by the 
King were ordained to find caution to leave their benefices at their 
decease or demission without diminution of the yearly rent ; and 
if, by leases or changing victual for money, the rents should be 
impaired, all such deeds were declared to be null ; which act was 
ratified by the Statute 1606, c. 6.* Although the latter statute 
was in terms directed only against Crown beneficiaries, de praxi 
it included all beneficiaries presented by subjects, either laics 
or ecclesiastics.* Under these statutes, bishops reduced leases 
granted by their predecessors, because there was a diminution 
of the rental by converting grain into money. But it was decided 
that this nullity* was competently pleadable by reduction only, and 
not by exception.* 

If a prelate, even with the consent of the majority of the simulate 
chapter, granted a lease for rent, and afterwards assigned the rent *^*"*^ 
to the lessee, the lease was held to be invalid.' But there was no 
dilapidation where there was obtained the same fent as before 
1606.8 Nor could a bishop let a new lease before the expiration of 
the preceding one.* 

Dirleton raises the question, lat^ Whether a renewal of a lease Renewals. 
for the rent payable for the preceding one amounted to dilapidation? 



^ Book of Discipline^ c. 12, art 16. 
Spott Ch. Hist 301. 

* Balfour, 20a 1 Craig, xL 6. Per 
Lord Bedesdale in D. of Queensbenys 
Tra. ©. E. of Wemyss, 6 July 1813, 2 
Dow, 119; 6 Pat 758. 

« 2 Stair, x. 18. Mackenzie's Ob. 201- 
18. Dirlet Doubts and Steu. Ans. p. 
102. Forbes 13&-40. 2 Bank. viu. 
116. 2 Ersk. z. 8. 

* Mackenzie's Ob. 218. 

^ Bishop of Ross v. Dnunmond, 1634; 
Mor. 15,216. Bishop of the Isles v. 
Stuart, 1683 ; Mor. 7956. 



« Bishop of Edin. v. Brown, 1636 ; 
Mor. 2719-20. 

' 2 Craig, x. 2. Forbes 158. 

8 Mackenzie's Ob. 202 ; 27 Jan. 1676, 
Bish. of Caithness v. Vassals. 

» Mackenzie's Ob. 343. Dirlet Doubts 
and Steu. Ans. 34. Forbes 153. Bish. 
of the Isles v. Shaw, 1631 ; Mor. 5630. 
Fortius doctrine both Mackenzie and 
Forbes rely on the case of the Bishop 
of the Isles v. Stuart {pide sup.) but as 
reported the case does not seem to have 
involved this matter ; but probably tlie 
case of the Bishop of the Isles v, »Shaw 
was intended. 
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chapters. 



How adlii- 

Utedor 

proved. 



The solution by Steuart, and apparently by Forbes, is in the nega- 
tive ;^ and it was decided that a beneficed person might, notwith- 
standing an inhibition, renew leases to a kindly tenant within the 
years of the old lease.' 2<2, Whether a prelate could accept of the 
renunciation of a current lease, and grant a new one? The answer 
is in the negative,* on the principle that he [70] could not injure 
his successor. It was decided that if he survive the expiration of 
the previous lease the new one will subsist.^ But it appears to 
have been deemed that, after recommendation to another see a 
prelate could not grant a new lease.^ 

By the Canon Law the consent of the chapters and of the con- 
ventual brethren was requisite to render valid the grants of bishops 
and of the heads of religious houses ;* nor, even with that consent, 
was the grant valid unless advantageous.^ Numerous instances 
have been already given of the recognition of those rules by the 
law of Scotland. The preamble of the Act 1606, c. 3, sets forth 
that conformably to the statute and common law it was indis- 
pensable that the " setting of tacks by prelates should have the 
consent of the maist part of the chapter," or otherwise be invalid ; 
and the rule was ratified by that Statute and the Acts 1617, c. 
4, 1621, c. 9, and c. 15. In consequence, it was held to be un- 
doubted law during the subsistence of both the Broman Catholic 
and Protestant prelacies,^ and a lease granted without that consent 
was reduced.' 

The consent of the bishop and chapter was also requisite to 
authorise the deeds of individual members relative to their par- 
ticular benefices;*^ but it was decided that the Chapter of St 
Andrews was, by the Act 1606, c. 2, exempted from the rule, and 
that any member "may set tacks," without the consent of the 
archbishop." 

Anciently the consent was adhibited by the prelate or superior, 
in a chapter solenmly convened, appending the common seal.^' 



1 Dirlet. and Steu. 102. Forbes 150. 

* Bandene v, Eallegemo, 1603 ; Mor. 
7016. 

« Steu. 84. Forbes, 163. 

* Steuart 34. 

^ Mackenzie's Ob. 343. Forbes 154. 

* Decretal, I. 3, t. 10, c. 4. 
7 Concilia, 12, 1. 11. c 62. 

« Balfour 203-4. 1 Craig, xilL 14, 
16, 16 ; 2 X. 1. 2 Stair, YiiL 16, 17. 
Mackenzie's Ob. 342-8. Forbes, 162-3, 
310^12. Hope's Min. Prac with Spotts. 
Notes, t. ii. sect. 25 ; Note, sect. 26. 
Mackenzie's Ob. 339. 2 Bank. viiL 
114-15-16. 2 Ersk. z. 5. 



• Cheynev. Coulter, 1629; 1 B. S. 179, 
2 Bank. viii. 114-16. 2 Ersk. x. 5. 

w 2 Stair, viii. 17. Spotts. voce Kirk- 
men. Forbes, 149, 312. 2 Ersk. x. 6. 
Coll. of Aberdeen v. Menzies, 1629 ; 
Mor. 7945. ColL of Aberdeen v, L. Era- 
ser, 1637 ; Mor. 7948. Coll. of Aber- 
deen, V. L. of Mucball, 1637 ; 1 B. & 
869. 

" 19 Nov, 1624. Mackenzie's Ob. 
340. 2Stair, viiL 17. Hope, Teinds. 
Tenants of Craigball v. Einnlnmont; 
Forbes, 149, 312. 

" 1 Craig, xiii. 15. Forbes, 147. 
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When (with the exception to be afterwards noticed), seaUng, as 
of itself complete authentication, fell into desnetnde, it was held 
requisite before the Beformation that the consent by the subscrip- 
tions of the individual members should have been given at a pro 
re naUi meeting of the chapter ;i but, in consequence of the sub- 
sequent statutes, the consent, at whatever time adhibited, was held 
sufficient.' 

Although a member of the chapter subscribed a lease, not 
formally as a consenter, but as a witness only, he was held to have 
[71] consented ;' and it was doubted if a bishop could, after coming 
into the see, impugn a lease to which he had consented while a 
member of the chapter ;* but no subscription given by consenterB 
after the death of the principal grantor was included.^ The votes 
were counted, not according to the number of beneficiaries, but of 
benefices, so that one beneficiary holding two benefices had two 
votes.* Where a convent consisted of eight persons, the consent of 
a majority, and not merely of the provost and three prebendaries, 
was held to be necessary; but neither the consent of minors, 
nor of those absent from the country was requisite; and if all 
the members were minors, there was no need of the consent of 
any of them.^ 

Ihiring a vacancy of an episcopal see, the chapter represented gJJJ**®^ ®' 
the bishop;* but in Scotland that right was confined to acts of 
ordinary administration, as *' letting a lease for a moderate endur- 
ance, and removing tenants.''^ 

Nor, though the common seal was no longer of itself suflScient, Sed of_ 
did it fall into disuse. Stair says that there was necessary the 
consent of the majority of the chapter, " withthe seaL"^^ Although 
not expressly said by Craig, the same doctrine may be inferred ;" 
but it doesnot seem to be noticed in the other books. And where 
the ground of reduction of a lease was, that the common seal of 
the convent was not appended, (there being no common seal), the 
Court of Session declined to decide, but referred the matter to the 
Bisliop of Glasgow." There were cases in which the seal was, by 



chapter. 



^ 1 Craig, ziii. 14 

' Craig, vi gup, 2 Stair, yiii. 16. 
2 Bank. Tiii. lis. Forbes 147. 2£r8k. 
X. 5. 

* B. of the lales v. Shaw, 1631 ; Mor. 
5,630. 

^ Mackenzie's Ob. 343. Forbes 164. 
» 1 Craig, xiii. 14. Forbes 147-318. 

* 1 Craig, xiii. 14. Mackenzie's Ob. 
340. Forbes 147-813. 

' 2 Stair, viii. 17. Mackenzie 339. 



Forbes 146-311. Maxwell v, Dram- 
lanrig, 1622 ; Mor. 7941-5. 

^ Decretal, 1. 1 8, c. 3. 

• 1 Craig, xiii. 16. Hope's Min. Prac 
t ii. sect. 25, note. Forbes 149-56. 
2 Ersk. X. 6. Erskine v. Pitcaim, 1566; 
Mor. 7962. 

w 2 Stair viii. 16. 

^^ 1 Craig xiii. 15. 

^ Hewit V. E. Cassilis, 1614 ; Mor. 
7941. 
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itself, complete evidence of consent. By the Statute 1606, c. 3, the 
appending of the common seal of the Chapter of St Andrews was 
declared to be " ane sufficient and perfite consent of the Chapter," 
and " effectual for securing of the vassals and tennent^ ;'' and this 
privilege was practically recognised.^ If a chapter or convent 
had ceased to exist, appending the seal and the royal confirmation 
were sufficient.* 

When it was intended to reduce a lease because it had been 
granted without the consent of the chapter, the mode of libelling 
the action was to set forth that there were so many of the chapter 
living (naming them in the libel) who had not subscribed the deed. 
[72] But although this was held to be the general rule of law, the 
Court, in the actual case, allowed the bishop to amend the libel.' 
Consent of As already shewn in part, leases beyond a certain duration 
ne««8ary in granted by the inferior clergy required by statute the consent of 
the patron ; and this continued to be the practical rule.* When 
conventual benefices had patrons, their consent, as well as that of 
the members, was necessary.* The rule was held to include pro- 
vosts and prebendaries, because he only was a prelate who had a 
chapter.* The patron's consent by previous subscription was not 
necessary, but might be given by subsequent subscription or acts 
of homologation ; and acceptance by the patron of an assignation 
to the lease, followed by a decreet of prorogation, was held to be 
sufficient consent.7 It was argued, but not decided, whether a 
commission to let leases granted by a patron to a parson was suffi- 
cient.* The objection arising from absence of consent might have 
been pleaded by a third party, as by an heritor pursued upon a lease 
thus defective.* But where a lease granted without the patron's 
consent had been assigned, and only the assignee, but not the 
cedent, had been called, reduction was not admitted.^** 

In leases to endure only for the incumbent's lifetime, neither 
diminution of the rental nor want of consent was held to be a 
valid objection ; for he might grant such leases on whatever terms 



Lease for 

incumbent's 

life. 



* 1 Craig, xiii. 15. Hope's Min. Prac 
t. ii. sect. 25. 2 Stair viii. 17. Mac- 
kenzie's Ob. 340. Forbes 147. 

* 1 Craig, xiii 16. Hope's Min. Prac 
t. ii sect. 25. Mackenzie's Ob. 340. 
2 Stair, viii. 16. 

8 B. of the Isles v. M*Lean, 1631 ; 
Mor. 5630, 15,170. 

^ Balibnr 204. 1 Craig xiii. 11, and 
2 X. 1. Mackenzie's Ob. 341-3. 2 Stair 
viii. 17. Forbes 155, 313. 2 Bank, yiii 
116. 2Er8k. X.8. 



* 1 Craig xiii. 11. 

* Mackenzie's Ob. 343. 2 Stair, x. 
19. Drumlanrig v. Cowbill, 1616 ; Mor. 
7941. 

' 2 Stair x. 19. Forbes, 157, 314. 
E. Athol V. Robertson, 1669 ; Mor. 7084. 

* Parson of Moreham v. Beuford or 
Beinstoun, 1666; Forbes 156-7. 

^ E. Athol V, Robertson, ut sup, 
^^ Murray v. Mackenzie, 1630 ; Mor. 
2214. 
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he pleased, which, although ineffectual against his successors, were 
binding upon himself.^ But religious houses and their pertinents 
could not be let on any terms. ^ 

Leases granted by churchmen are said to have been valid against Possession. 
their successors (in so far as the law permitted), although not 
followed by possession.* 

' Balfour, 204. Dirlet. and Steu. 89- » Balfour 203. 1514, Al)bott of 

90. Vicarof Bowtenv. Cockbum, 1666 ; Crossraguell v. Hamilton ; Mor. 7933. 
Mor. 7935. Parishioners of Cumnock ' Dinet. and Steu. 412. 2 Bank. 

9. L. Caprington, 1583 ; Mor. 7938. iz. 18. 



PRELIMINARY CHAPTER. 79 



PRELIMINARY CHAPTER. 



1. A Lease is a contract of location, by which the nse of land, or Definition 
any other subject which yields profits, is given for a definite period, ^^ ^^ 
and in consideration of a certain return in money, produce, or 
services.* The granter and receiver of the lease are, in technical 
language, called Lessor and Lessee, and, in common parlance, 
Landlord and Tenant. 

2. The nature and effects of this contract will be discussed Gmmd «e- 
nnder six general heads, each of which will form a Book, and each ^t^^{f 
Book will be subdivided into Chapters, Sections, and Articles, em- ^ ^««**^ 
bodying the details. 

The First Book will contain a description of the parties who are Book i. 
capable of entering into the contract. Under the description of the 
Lessor there will be examined his powers, and the restraints and 
disabilities which arise from natural or legal incapacity, and from 
the full or limited nature of his right. There will be considered, 
under the discussion of Lessee, the corresponding powers and dis- 
abilities arising from those personal causes on which the validity 
or invalidity of the grantee's right depends. 

When the character and rights of the parties shall have been Book u. 
ascertained, the next object is to determine what those subjects are 
with relation to which they can lawfully contract. The Second 
Book will therefore contain a development of the subject-matter, 
including not only immoveable subjects, but those other subjects 
which, by yielding profit, may, and often do, come under the 
operation of this contract. 

The next step is the mode by which parties, when they shall 

^ Dig. lib. xix. tit. ii. VoeL ad Pand. 2 Stair, ix. 1. 2 Mackenzie's Inst. vi. 5. 

lib. xiz« tit ii. Yinn. ad Inst lib. iii. 2 Bank. ix. 1. 2 Ers^k. vi. 20. 2 Ro^' 

tit 25. Puffendorf, by Barbeyrac, lib. Lect 466. 1 BelFs Com. 66. Spott 

V. chap. vi. WissenWchii Exerc ad StyL 360. 1 Jurid. StvL 4th edition. 

Pand. Disput xxxa-IL lib. xix. §§ 11-26. 456. 
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Book III. have selected the suhject of the contract, constitute the agreement, 
[74] so as to render it mutually binding. This discussion will in- 
clude the style, tenor, and various clauses of the lease ; and will 
form the contents of the Third Book. 

Book IV. The Fourth Book will be occupied by the examination of the 

' causes and modes by and according to which the contract may be 
dissolved. 

Book V. By virtue of the contract there accrue to and devolve upon the 

parties certain mutual rights and duties, which operate during the 
subsistence of the contract, and may produce legal results after its 
dissolution. The Fifth Book will consist of a detailed delineation 
of those rights and duties. 

Book VI. Not only are certain rights and duties conferred or imposed 

upon the parties themselves, but there are others which may 
affect third parties, arising from the insolvency or bankruptcy of 
both or either of the parties to the contract. The rights of the 
creditors of the lessor amongst themselves, or as affecting the 
interests of the lessee, and the rights of the creditors of the lessee 
amongst themselves, or as affecting the interest of the lessor, will 
be embodied in the Siocth Book. 
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BOOK I. 

LESSOR AND LESSEE, OR BY AND TO WHOM A 

LEASE CAN BE GRANTED. 



OHAPTEE I. 



INDIVIDUAL PROPRIETOR IN FEE-SIMPLE. 



Section I. — Major. 

Every person who is the proprietor of a subject, or has a right 
to the full use and possession of it, or is the administrator of it, 
and is twenty-one years of age, and under no natural or legal in- 
capacity or limitation, can grant a lease upon whatever terms for 
rent or grassum, and for whatever duration he thinks proper.^ 
But there are certain disabilities arising from natural or legal 
incapacity. 

1. Blindness. — Formerly the validity of any deed, and there Art. i.— 
fore of a lease, granted by a blind person, depended upon proof by c<^^, **" 
the user that it was subscribed by notaries, and reewi to the 
granter.' Where the grantor can and does subscribe, the deed will 

be valid if proved that, although not read to him, he aliunde 
understood its contents.' 

2. Deafness and Dumbness. — The validity of deeds granted by 
persons bom deaf and dumb involves matter of difficulty. By the 
Roman law, such persons were deemed incapable of contracting, and 
put under curacy.* In the treatises of foreign jurists many nice 

1 2 Ersk. vi. 21. BeU'a Pr. § 1181. 44.] 3 Ersk. iL 9, Notes (by Ivoiy; 39, 

* Ross V, ^lionby, 1792, Mor. 16,853. 42. More's Notes, p. cccxli. 

R of Fife V. fife's Trs., 30 Nov. 1819, F. * Inst Lit xxiii. 4. Dig. 1, xxvi. 

C. 38. t V. c 8, 8. 2. Dig. L 60, t. xvi. c. 246. 

' Fife V. Fife's Tis., as levd. 17 July. Cod. L yL t xzii. c. 10. Viim. ad Inst 

1823, 1 S. App. 498. [See Menziei' Lit. xzxiil. s. 4. Hein. ad Pand. p. 6, 

Lect 109. Montgomerie Bell's Lect s. 60. 
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distinctions are taken between the capacity and powers of persons 
who are bom deaf and dumb, and those who become so by accident; 
[76] and also among the various contracts which they are or are not 
capable of making. But the general result of their doctrine is 
in favour of the power of contracting, modified by the degree of 
intelligence of the party.^ Michalorius holds that deaf and dumb 
persons are obliged, by paction, to pay the rent of a house let to 
them, into which they have carried goods ;* thus explicitly giving 
them the power of entering into the contract of lease as lessees, 
and, e converse, they may be lessors. 
Lftwof Eng- According to the law of England, persons bom deaf and dumb 
and blind are deemed to be in the same state with idiots.' A man 
deaf and dumb from his birth is in presumption of law an idiot. 
But if it be proved that he has the sense to understand the nature 
and effect of a contract, he can validly contract.* In one case, 
however, a transaction, although reasonable in itself, was set aside, 
because the party had not the assistance of an able and faithful 
relation.* 

The doctrine of the older law of Scotland resembled that of 
Brome. Balfour classes deaf and dumb persons with pupils, with 
" fules without discretion or judgment," and with persons under 
incapacity from crime.' Dallas refers to the brief of " deaf and 
dumb " along with that of idiocy and furiosity.^ The same doctrine 
is laid down generally in the Books.® These principles were 
carried practically into operation. The consent of a dumb man 
was not inferred from his subscribiDg a discharge by the initial 
letters of his name^ the money for wliich it was granted being 
delivered, not to himself, but to his sister in bis presence.* But 
Craig, Stair, and Bankton, each in one passage, appear to have 
been of opinion that the intelligence of the party was to form the 
measure of the validity of the transaction.^*^ 



Older Law 
of BcotlaDdL 



1 Michalorius de Csbco, Surdo et 
Muto, cap. ixxviL icxxviii. xlii. lii. liv. 
Strykius de Jure Sensuum. Disserta. 
iv. cap. iii. de Jure Surdorum et Muto- 
rum. Berger. Dissertationes, pp. 216, 
394, 578. 

* Mich, ut sup, cap xxxviL 

' Coke upon Litt 42, B. Shelford on 
Lunatics, 2d edit p. 3. 

« Shelford, 2d edit pp. 3, 4, 325, 561, 
618. Elliot's case, Carter 53. Dick- 
enson V, Blisset, 1 Dick. 268. Yin. 
Abr. Tit. "Fine," D. (10), pi. 9, 10. 
Griffin v, Ferrers, Barnes 19. Keys v. 
Bull, id. 23. Altham v. Smith, Gary, 
Eep. 93. Toth. p. 140, Wy. Pr. Reg. 
992. Swinburne on Marriage, sec. 15. 



Huston's case, Leach. Cr. L. 455, sec. 1. 
Phillips on Evid. 18. Peake on Evid. 
127. 

* Shelford on Lun. 325. Ferres v. 
Ferres, 2 Eq. Cas. Abr. 695. 

* Balfour, 298, c. iiL 
7 2 Dallas, 593. 

« 2 Craiff, i. 12. Stair, i. vi 25 ; iv. 
iii. 9 ; and xL 66. 1 Bank. vii. 11. 
Wallace, Inst xvii. 

* Hamilton v. A dumb man in Glas- 
gow, 1663, Mor. 6300. Stair, i x. 11, 
refers to this case under the name of 
Hamilton v. Esdale. 

w 1 Craig, xii. 27. 1 Stair, x. 13. 1 
Bank. xi. 66. 
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In a case comparatively recent, a distinction seems to have case of cog- 
been taken between the powers of contracting legally belonging to 3J^^^ * 
persons deaf and dumb, and to those in a state of idiocy. A person <inm^rpCT- 
was cognosced to be deaf and dumb, and was thence held to be 
incapable of managing his affairs. The act of cognition being 
recognised [77] as legal, proves that the law held the existence of 
incapacity. Having subsequently entered into marriage, a process 
for annulling it was instituted, in which proof was adduced that 
he was an idiot. A' distinction was conceded, according to which 
a cognition that the party was deaf and dumb was held to imply a 
smaller degree of incapacity than would have arisen from a cogni- 
tion for idiocy.* 

In modern times the legal incapacity arising from this cause Modem law 
has been greatly modified. Erskine, while he does not expressly 
deny the doctrine of the older books, evidently questions its sound- 
ness, and adduces strong practical examples to the contrary.* In a 
modern case it was, after solemn deliberation, decided that deaf 
and dumb persons can be tried for crimes.^ The present rule of 
law is understood to be, that there is a prima facie presumption 
against the deed of a deaf and dumb person, which presumption 
the user is bound to elide by proving the capacity of the granter.* 
But if tlie capacity of the granter be conceded, the deed will be valid. 
A trust was constituted in a postnuptial contract in favour of a wife 
who was deaf and dumb, but capable of acting for herself, and of 
the lieirs of the marriage. The husband died, and the only heir of 
the marriage attained majority. It was held, that although there 
was no provision in the deed for the trustees denuding in the event 
which had occurred, yet that the widow and the heir were entitled 
to require the trustees to denude, in respect that the only legal 
interest in tlie estate was so vested in them according to their 
respective rights, tliat being both sui juris, they were in tituh, by 
their joint act, to discharge the trust.* 

3. Insanity and Fatuity. — Insane or fatuous persons (compre-iniamtytnd 
bending under the terms inrsanity and fatuity the various kinds of * ^' 
mental alienation) cannot grant a lease.* Where there is a verdict 
of cognition, the verdict reverses the ordinary legal presumption in 

1 Blair v. Blair, June 1748, Mor. Ch. 532, 544. Kirkpatrick, June 8, 

6295. 1853, 15 D. 734.] 

* 1 Ersk. vii. 48 ; iii. i. 16. * A. & W. Craigie v. Qordon, 17 June 
» L. Adv. V, Campbell, 17 July 1817. 1837, F. C. 1064, 15 S. 1157 ; see Note 

1 Hume's Crira. Law, 44, note 2. of Lord Moncreiff. 

* Inform, for L. Adv. in Campbell's • 1 Craig, xiL 28. 1 Stair^ x. 13. 1 
case, passim, [See Fraser on Par. and Ersk. vii. 49, 50, 51. 
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favour of the deed.^ And the same rule would hold where upon 
investigation the Court of Session had declared the incapacity and 
appointed a curator. Where the deed has been executed prior to 
such a verdict or judgment, it is reducible on subsequent proof of 
the incapacity.* Conformably to this rule, it having been found 
by a verdict upon a brief of idiocy that the party had been an idiot 
from a certain period, it was decided that a lease granted by him 
[78] within the time specified was null.' But a lease would be valid 
until reduced. For it was long ago decided that a rental-right 
granted by an insane person must be reduced, and cannot be found 
null by exception.* 

In the temporary mental alienation produced by intoxication, 
the rule is, that the lease or other contract shall be null if the 
intoxication be absolute.^ 



Interdic- 
tion. 



4. Interdiction. — Where, from facility or prodigality, inter- 
diction, judicial or voluntary, is imposed, the deeds of the person 
interdicted, granted without the interdictor's consent, are not null, 
but reducible if they be not onerous or rational, and if lesion be 
proved.* According to an old decision, an interdicted person could 
not grant a lease even to a kindly tenant ;^ and Stair seems to 
sanction the doctrine.® But now the lease will be sustained, if 
rational and onerous, and within the powers of ordinary administra- 
tion ; but will be reducible when otherwise. A lease for three 
nineteen years, renewable from time to time on payment of a small 
grassum, and of a rent of £14 for the first nine years, and of £15 for 
the remaining period, was on proof sustained, but reduced jwoarfwZ^ra.^ 
But a lease of his whole lands (previously let to tenants) granted 
by a liferenter, under interdiction, in security of a debt in favour 
of one of his interdictors, and which was consented to by the other 
interdictors, was reduced, because it was not an onerous and rational 
deed.^® 



Art. 2.- [79 J Forfeiture.— The most important civil disability arises from 

^^^ the commission of high treason, by which the estate of the traitor 
Treason, ig forfeited, and becomes vested in the Crown." If a person remain 



^ Ersk. ut mp. 50, note. I Bell's 
Comm. 137. 

* Ersk. ut mp. 51, and note (by Ivory) 
243. 

» Maxwell v. Bonar, 1704, Mor. 6288. 

* Crauford v. , 1583, Mor. 6276. 

6 1 Stair, X. 13. 1 Bank. ix. 66. 

3 Erek. iii. 16. 1 Bell's Com. 297. 

Halton r. Northeek, 1672, Mor. 13,384. 

^ 1 Stair, vL 41. 1 Mackenzie's Ins. 

vii 16. 1 Bank. vii. 126, 130 ; xi. 66. 



1 Erak. vii 68. 1 Bell's Com. 139-40. 
Kyle V. Kyle, 14 Dec. 1826, 6 S. 128. 

^ Douglas V. Cranstonn, 1613, Mor. 
7148. 

8 1 Stair, vi. 41. 

• Kyle V, Ker, noticed in Kyle v, Kvle. 
uisup. ^ J -» 

1® Phaser v. Eraser, 6 Feb. 1827, 6 S. 
301. 

" 1 Bank, iii, 56. 4 Ersk. iv. 24. 1 
. Hume, 583. 
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a year under sentence of fugitation, he forfeits to his superior the 
profits, and consequently the administration of his heritable estate 
during his lifetime.^ And Hume says that it is undecided whether 
the same rule applies in the case of a person capitally convicted, 
and evading execution of his sentence.* Leases made by a rebel, 
stante rebellione^ were found null, by exception at the instance of 
the Lord Treasurer or the donatar, although no creditor sued.'* But 
a lease granted before forfeiture will be valid if the rent be suffi- 
cient and the duration ordinary.* 

The legal results arising from fugitation for the crime of murder Fugitation. 
were fully considered in a recent case. A party executed a disposi- 
tion of his heritable property in favour of certain persons ex facie 
absolute, but which the disponees subsequently declared in writing 
was held in trust for the granter, his heirs and disponees. The 
granter was afterwards cited to answer before the Court of Justici- 
ary for the crime of murder, alleged to have been committed by 
him previously to the date of the disposition. He not having ap- 
peared, sentence of fugitation passed,- and denunciation followed 
and was recorded. Some years after, when still unrelaxed, he exe- 
ciited a deed instructing his trustees to make a strict entail of his 
property. It was held, Ist, That the consequences of a denuncia- 
tion on a horning are not different from those of fugitation in the 
criminal court or in any respect less severe, with the exception of 
the distinctions introduced by statute, or rendered necessary by the 
difierent forms of the civil and criminal courts, or by justice and 
expediency. 2d, That the fee of the heritage remained with the 
outlaw ; and Sd, That the outlaw retained every power of disposing 
of his property, which could be exercised without prejudice to the 
right [80] of those who might have an interest in his single or life- 
rent escheat.* 

Section II. — Minor. 



A minor of the age of fourteen, without curators, may grant Art i.— 
a lease, as he may convey heritage ; but if there be " enorm lesion," cwrotorf. 
his deeds are subject to restitution.® Discharges for rent granted 



1 2 Hume 263. 2 Bank. iv. 36, 39, 
41. 2 Erek. 6, 57, 66. 

* 2 Hume 464. 

' Kennedy v. Kennedy, 1632, 1 B. 
S 333. 

* 2 Craig, x. 8. 3 Stair, iii. 32. 
Mackenzie's Obs. 37. More's Notes, 
occzii. Home v. Tenants of Oldham- 
stocks, 1570, Mor. 4685. Balfour. 562, 
c yI. Dalziel v. Tenants of Caldwell, 
1674, Mor. 4685. M. of Huntly v. 
Grant, 1677, Mor. 4689. 



* M*Crae v, Hyndman, 26 Nov. 1836, 
F. C, 15 S. 54 ; Aff. 1839, M'L. and 
B.645. 

^ Balfour, 1 19, c. xxiv. 1 Craig, xii. 30. 
1 Mackenzie, 7-9. 1 Stair, vi 32 and 
35, note a. 1 Bank. vii. 52. 1 Ersk. 
vii. 33. 1 Beirs Com. 134. 1 Bell on 
Leases, 108. 2 Fraaer on Personal Re- 
lations, 175. [Par. and Child, 385.] 
Thomson v. Stevenson, 1666, Mor. 
8982 ; Clerk's Creditors v. Gordon^ 
1699, Mor. 3668. 
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by a minor so situated are valid.^ While in one case* the Court 
avoided determining the general point whether payment could be 
safely made to a minor unless by judicial authority, they, in a 
later case,* held that such a payment was " valid and effectual/' 
And although in a subsequent case* they would not authorise such 
a payment, they distinguished between a principal sum and " rents 
of subjects," holding that the latter might be safely paid, as the 
receipt of them was an ordinary act of administration which might 
be necessary for the minor's support. 

Art. 2.— Where a minor has curators or an administrator-in-law, a 

tor», itS^ deed of conveyance or a lease granted without their concurrence is 
im^ouA^ir j^^j^ j^q^. ^^ j^^ intrinsically null, but challengeable, without proof 
of lesion.* But it may be observed that Mackenzie holds that such 
deeds are ipso jure null f Bankton, that they are null, so that there 
is no occasion for reduction or proof of lesion ;^ and Erskine, that 
they are null.® 

The older law sanctioned the doctrine of nullity by exception. 
A lease taken by a minor, without the consent of his curators, was, 
upon exception, held to be as null as if he had made a disposition 
without their consent.® A lease having been granted by a minor, 
[81] without consent of his curators, nullity ipsoJure^fSiS pleaded; but 
the Court, without sanctioning that plea, simply sustained the plea 
of the nullity of the lease as granted in minority, without consent 
of curators, although no lesion was established.^® But upon appeal 
this decision was reversed. For a lease which in the recital bore 
to have been granted by a minor with consent of his curators, but 
was signed only by the landlord, having been followed by long- 
possession, was found to be good." The rule is, that the deed being 
presumed to be to the minor s lesion, will be annulled upon excep- 
tion." But one case appears to be of a contrary purport. A minor 
having come under an obligation to grant a lease for a small increase 
of rent, on majority pursued a reduction on the ground of the want 
of the consent of his curators and on the ground of undervalue. 
The date of the obligation having been proved to have been at least 

1 1 Ersk. vii. 33 ; note by Ivory, 228. Mor. 8961. Harvie v, Gordon, 1726, 

2 Hay V. Grant, 23 Feb. 1749, Mor., Mor. 6712. 

8978. ^ 1 Mackenzie Inst. viL 9. 

» Kochler v. Neidrick, 1772, Mor. ' 1 Bank. vii. 66. 
8976. 8 1 Ersk. vii. 33. 

* Kirkman v, Pym, 1782, Mor. 8977. » Seton v. L. Caskieben, 1622, Mor. 

* Balfour, 119,c. xxiv. lCraig,xii. 30, 8939. 

as compared with 2 Craig, xx. 16. 1 ^® Cardross v, Hamilton, vX sup. 
Stair, VI. 33. 1 BelFs Com. 134. Lady " 8 April 1712, Robertson's App. 87. 
Cardross v, Reprs. of Hamilton, 1708, " Harvie v, Gordon, ut sup. 
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five years previous, and the existence of an increased .rent having 
been established, it was decided that, as he had not challenged 
during so long a period, and had received increased rent during four 
jears after majority, he was bound during the currency of the lease.^ 



Section III. — Completed or Incompleted Title. 

As the granter of a lease is styled the heritable proprietor of ^rt. 
the subject let, he must be infeft at the date of the grant. And it ^f^^ 
has therefore been laid down that an infeftment is the granter's reduced 
proper title.* The lease will be made perfect by the subsequent 
infeftment of the granter if there has been no mid-impediment. 
But the lease will not confer a permanent or effectual right where 
the granter has not been infeft. And it will be defeated by a 
sasine previous to that of the granter. It will be defeated by the 
granter's death uninfeft, if the feudal right shall become vested in 
a stranger who does not represent him, as a substitute in a tailzied 
fiuccession, or in a purchaser, or in an adjudging creditor.* But 
the heir of the granter representing him will be bound.* An 
heiress-apparent disponed lands uuder the reservation of her life- 
rent. The disponee used inhibition, posterior to which she [the 
heiress-apparent in possession] granted a lease of nineteen years. 
The disponee after her death adjudged in implement, and having 
been infeft, raised an action of reduction [82] of the lease and a process 
of removing against the lessee. The inhibition was relied on by 
the pursuer, but the Court, without seeming to attach weight to 
the effect of the inhibition, held that the defender, who had derived 
his right from a person not infeft, was not entitled to compete with 
a singular successor who was infeft ; and they decerned against 
him in the actions of reduction and removing.* 

Should the lessor's title be reduced, the lessee's right will fall.* Reduction 
This rule has been recently held as operative. A party, having by ^Jjjf^''" 
his trust-disposition and settlement conveyed his estate to trustees, 



1 Gordon v. Hall, 1757, Mor. 15,178. 
{[Apart from all puzzles as to the mean- 
ing of the term " ipso jure null," it ap- 
pears to be the law that a lease granted 
hj a minor without the concurrence of 
his curators, or of his father as his ad- 
miniBtrator-in-law, ma^ be set aside at 
any time either by action or exception. 
1 Ersk. 7, 34. Bell's Pr. 2090. Cum. 
i. 134. Manuel v, Manuel, 15 Jan. 
1853^ 15 D. 284. Thomson v. Pagan, 
1781, M. 8985. See also Stevenson t;. 
Adair, 5 July 1872, 10 Macph. 919.] 



« Bell's Pr. 1181. 

' Bell's Pr. ut sup, Menzies* Lec- 
tures on Conveyancmg, 826. 1 Bell's 
111. 174-5. Lowdon v. Murray, 1752, 
Mor. 5270. [Weir v, Dunlop & Co., 
17 July 1861, 23 D. 1293.] 

* Bell's Pr. ut sup. 

« Gordon v, Milne, 1780, Mor. 10,309, 
7008. [The more correct ratio seems to 
be that the disponee did not represent 
the lessor. See Bell's Pr. 1181. Weir, 
citA 

• BeU's Pr. 1182. 
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they let a part of his heritable property on a lease for ten years. 
There was a reservation that if the trust-deed should be reduced 
ex capite lecti, the lease should be at an end in so far as it was 
obligatory on the trustees. By the predecease of a nearer heir of 
the truster, one of the trustees afterwards became the truster's 
nearest heir, and he reduced the trust-deed ex capite lecti. It was 
held that he was entitled immediately to remove the trustees from 
possession, and that he was not barred personali excepttone from 
insisting in an action of removing against the tenant by reason of 
the reservation in the lease.^ The case was deemed to come within 
the rule that " should the lessor's title be reduced, the lessee's right 
will fall." 

Art. 2.— When the lessor (who dies uninfeft) has himself acquired the 

J^ property without completing his title, his heir must represent and 
be liable, as he can acquire only through the lessor. An apparent 
heir cannot grant a lease which will be secure to the lessee. The 
lease will not be valid under the Statute 1695, c. 24, against an 
adjudger, although the granter shall have been three years in pos- 
session.^ It was said, obitei^ that a lease granted by an apparent 
heir, although in possession for three years, would not be valid even 
against a subsequent heir, as it was deemed that the statute in- 
cluded dtbita only.* But in a subsequent case, while it was decided 
that such a lease was not good against creditors and that with 
respect to them the heir could do no deed to aflFect the estate, it 
was admitted that against the next heir passing by the lease would 
be good upon the Act 1695.* On the same principle a lease for 
1260 years, granted by an apparent heir, was sustained against the 
next heir, although, during the granter's apparency his father had 
a right to the courtesy.* And the doctrine that the Statute 1695 
applies to leases as onerous transactions was afterwards held to be 
undoubted law,' 

* M'Niven v, Murray, 25 May 1847 ; * More's Notes, vi sup. Tenants of 

9 D. 1138, 19 Jurist 482. Killilung, 1760, 6 B. Sup. 877. 

■ BeU'sPr. 1181. Lowdonr. Murray, * Bell's Pr. ut tup, Knox v. Irvine, 

ut sup, 1 Bell's lUus. ut sup. More's 1759, Mor. 5276; 1760, 2577. 

Notes, cccxxxiv. * Keay v. Marquis, 1804, Hume 

^ BelFs Pr. and Lowdon v. Murray, 434. But see Gordon v, Milne, ut sup, 
vi ffup. 
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INDIVIDUAL PKOPRIETOR. 

Section I. — Limitation by Entail. 

The Statute 1685, c. 22, confers upon proprietors the right of Art. i^ 
executing entails barring the heirs from alienating or disponing, j>or< ^ 
or doing any other deed by which the property may be evicted or '" 
the succession frustrated. The insertion of clauses for these 
purposes in the subsequent investitures, and of the deed itself in 
a specified record, is indispensable for rendering it valid against 
third parties. Entails thus constituted produce important efl'ects 
upon the power of leasing. 

A general prohibition to alienate^ or a restriction upon the Ark 2.— 
power of hosing^ is commonly controlled by a clause permitting, on miumg!^'' 
certain conditions, leases exceeding the period of ordinary duration.^ Ih!/!^ 
But although there be no such clause, yet if the entail contain no ^«**» 
clauses or terms which either expressly bar leases beyond the 
common period, or, by legal construction, import a prohibition to 
alienate, leases of any duration can be validly granted. An heir 
of entail in possession is a proprietor, enjoying every power of 
which the deed does not divest him ; and consequently, when not 
barred by [84] the entail, a lease by him, however long, if of 
definite duration and followed by possession, is, in terms of the 
Statute 1449, c. 17, a real right, effectual against succeeding heirs, 
as a lease by a proprietor in fee-simple is valid against creditors or 
purchasers.^ 

When there is a clause permitting leases in certain specified Long leases 
terms, but without limitation of duration, leases of the greatest entiirviSfd, 
length, if granted in terms of that clause, will be good, notwith- JlJU^^^** 
standing a prohibition to alienate. A lease for 999 years, with a enuii. 
grassum, granted under such an entail, was sustained, although it 
was argued that the permissive clause had reference exclusively to 
leases limited to those periods which in law did not amount to 
alienation.' Nor was the heir in possession obliged to invest for 
the behoof of the heirs in succession the bond granted for the 
grassum, which was held to be a benefit in which, by the tenor of 

1 1 BeU's Com. 70. Bell's Pr. 1733. » 1 Bell's Cora. 68. Sandf. on Ent. 
* Bell's Com. 68-9. Sandford on En- 305-6. E. Elgin v, Wellwood, 1821, 1 
toils, 2d edition, 304-6. S. App. 44. 
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the pennissive clause, they had no right to participate.^ Where 
the deed bore only one restriction of the power of granting leases, 
viz., that it should not be lawful for the heir in possession ** to 
grant tacks or rentals of the same for any longer space than the 
granter's lifetime, at least not to set any tacks or rentals thereof in 
diminution of the rental, directly or indirectly, longer than the 
said space," a lease for nineteen years was granted for a rent which 
was not alleged to be less than that which had been formerly paid. 
The Court were of opinion that the entire prohibition was con- 
tained in the words " at least" of the clause, and that the heir was 
not therefore restrained from granting any lease, unless it were in 
diminution of the rental.' Where it was deemed that there was 
no prohibition to alienate, leases for seventy-seven and three 
hundred and sixty years were sustained.* Although these decisions 
were reversed upon appeal, the reversals proceeded upon the 
phraseology of the deeds of entail, which was held to import a 
prohibition against alienating, and therefore against granting long 
leases.* In consequence, had the phraseology not so imported, the 
leases would have been accounted good.* 
And falling Nor wiU loug Icascs be bad, unless by the combined operation 
Sitant * of tl^G prohibitory and irritant clauses ; for, notwithstanding the 
clause. terms of the former, the leases will be valid if the terms of the 
latter do not apply to leases.' [But where a special prohibition 
against leases for a longer term than nineteen years was not 
guarded by a resolutive clause [85] applicable to it, it was held, 
nevertheless, that alienative leases were effectually prohibited, there 
being an unqualified prohibition against the alienation sufficiently 
fenced by irritant and resolutive clauses.^] 



Art. 8.— 



Although many entails either confer or do not bar the power 

^jf«*e« of granting leases of more than the ordinary duration, there exist 

the statute many which impose strict restraints. Those limitations having 

c. 61^' been deemed injurious to the public interest by their detrimental 

effect upon agricultural improvements, a statute, the 10 Geo* III. 

c. 51, was passed, conferring extensive powers. 

By it (sec. 1) the heir in possession may grant leases of a 

1 Wellwood V. Monciieff, 12 Nov. * Elliot v. Pott, 1821, 1 S. App. 16, 
1823, F. C. 335, 2 S. 475. 89. Stirling v. Dunn, ut sup. 

2 Keay v. Marquis, 1804, Hume * Sandf. on Ent. 305-6. 

434. « Dick v. Drysdale, 14 Jan. 1812, F. 

8 Elliot V. Pott, 10 March 1814, F. C. 460. Sandl on Ent 130-1. 

C. 588. Hamilton v. Macdowal, 3 ^ Anstruther v, Anstruther, 1840, 3 

March 1815, F. C. 302. Stirling v. D. 142, 13 Jurist 43. ; aff. 1843, ,2 

Dunn, 22 Dec 1827, F. C. 349, 3 D. Bell's App. 242. [See also Bontine v. 

and A. 417. Bontine, 24 Maich 1864, 2 Macph. 

918.] 
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duration of thirty-one years, or for fourteen years, or for two Powers 
existing lives ; but (sec. 2) in leases for two lives, the tenant must ^out- 
he bound to inclose one-third of the lands in ten, two-thirds in f^"^un. 
twenty, and the whole in thirty years. In leases for any number f^^^ 
of years exceeding nineteen (sec. 2) there must be an obli- 
gation upon the tenant to inclose one-third of the lands before 
the expiration of one-third of that period, two-thirds before the 
expiration of two-thirds of that period, and the whole before the 
expiration of the lease. No one inclosed arable field shall exceed 
forty Scotch acres (sec. 3), and all the fences shall be kept and 
left in good repair. 

By the fourth section there is conferred the power of granting, Building 
for the purposes of building, leases for any number of years not ' **^' 
exceeding ninety-nine, but under provision (sec. 5), Jirsty that 
no lease of more than five acres shall be granted to one person ; 
second, that it shall contain a condition that it shall be voidable, if 
one dwelling-house at least, not under the value of £10, be not 
built on each half acre within ten years from the date of the lease ; 
and, third, that the houses built shall be kept in proper habitable 
repair. 

The seventh section declares that the rent in the new lease K«nt: 
shall not be under that in the former, and without any grassum, prohibited. 
foregift, or benefit whatsoever, directly or indirectly taken by the 
grantor, who shall not grant the new lease until after the former 
be determined, or be within one year of its determination.^ 

Although the ordinary style of a lease under this statute does 
not [86] refer to the statute,* it is advisable, in order to save all 
danger of question, that there should be an express reference. 

This statute has been strictly interpreted.' Although the cases Construe 
in which tlie rule of interpretation has been tried emerged imder *'^°* 
those provisions which relate to the right of the heir in possession 
to burden the estate with the expense of meliorations, yet they are 
in point, because, having been decided upon the rule of strict 
interpretation being applicable ex natura statuti, they rest upon a 
principle applicable to all the provisions. 

In applying the provisions of the statute to leases, it has been 
decided that, first, a lease granted for the consideration of paying 

* 2 Ross's Lect. 603. 1 Jurid. Styles, Crawford v, Torrance (reversing judg- 

3d edit 676. 1 Bell's Com. 70-1. ment of Court of Session), 26 May 

Sandf. on Ent 335-8. Trustees of 1826, 2 W. and S. 429. Sandf. on Ent. 

Elliot V, Elliot, 22 June 1793, Mor. 337. 

16,622, F. C. No. 16, p. 32. Finlayson « Jurid. Styl. 2d edit 667-8. * 

». Monro, 12 Dec 1821, F. C. No. 144, » Thomson v. Mowat, 1824, 3 S. 

p. 493, 1 S. 208. Campbell v. Douglas, 386. 
16 May 1822, F. C. No. 176, p. 694. 
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the lessor's debts, or for a similar consideration, was invalid, be- 
cause the strong and comprehensive terms of the seventh section 
include every benefit different from rent received by the lessor, and 
such any undertaking by the lessee must be deemed.^ Second, an 
improving lease, the duration of which was left to the option of the 
lessee, and which duration he, by raising a declarator, elected to be 
for thirty-one years, was sustained as an ordinary act of administra^ 
tion, against a plea by an heritable creditor of the lessor that the 
transaction was at variance with the entail and the statute.* Thirdy 
the bona fides of the statutory lessee, absence of specification in an 
award of the quantum of grassum corresponding to the portion of 
ground let, and the application of the brocard de minimis^ although 
the quantum had been ascertained, formed the ratumes for which a 
grassum forming an ingredient in fixing the last rent, but not 
mentioned in the last lease, and unknown to the lessee of the new 
building-lease, was not taken in computo in determining whether 
the rent of the building-lease was or was not below the last rent ; 
and the lease was sustained in an action by the succeeding heir 
proceeding on the ground of grassum and diminution of rent.* 
Miller r. [FourtJi, A Icase was granted under the Montgomery Act for 

99 years, with all the usual and requisite conditions, and declaring 
that it was granted and accepted for the purpose of erecting a 
powder magazine on the ground let, the lessee being bound to 
erect such a magazine, of the value of £1000, within a year, and to 
maintain buildings of such value under pain of nullity. The pro- 
prietor gave the lessee a back-letter stating that it was not his 
intention to enforce the clause requiring the erection of dwelling- 
houses in addition to the magazine. Such dwelling-houses were 
not erected, and on the death of the lessor, fourteen years after the 
date of the lease, the next heir raised a reduction of the lease as in 
contravention of the entail. It was held (Lord Curriehill dissent- 
ing) (1) that, as the statute was an enabling statute, the failure to 
comply with its conditions inferred the nullity of the lease ah 
initio^ and not merely an irritancy which might be purged ; and 
(2) that it was not valid even for twenty-five years, the period for 
which leases were permitted under the entail, in respect that it 
was not a lease of ordinary administration, to which the permissive 
clause applied. It was also observed by Lord Deas, that to sustain 
the lease for twenty-five years would be in the circumstances 
to make a new contract for the parties.^] 

* Mure V, Mure, 22 Dec. 1808, F. C. « D. Buccleuch v. Ewart, 24 Nov. 
64. 1827, F. C. 112, 6 S. 128. 

« L. EUbank v. Pentland, 1821, 1 S. [* Miller v. Carrick, 29 March 1867, 
117. 6 Macph. 716 ; aff. 15 June 1868, 6 

Macph. H. L. 101.] 
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Two questions have been raised — Firsts Whether, under an 
entail prohibiting leases for a longer period than nine years, a 
lease for nineteen years, but not stipulating for improvements, is 
protected? Other matter conclusively subversive of the lease 
having been established, the question was not determined.^ Second^ 
Where an entail prohibited leases of longer duration than nineteen 
years, and also prohibited diminution of rent and acceptance of 
grassums, and obliged the heir in possession to obtain reasonable 
rents, so that his successor could not be injured by his leasing at an 
undervalue, or taking as grassum what ought to be paid annually 
[87] out of the fruits, it wSrS pleaded that transactions by which 
the heir in possession took renunciations and let again for the 
same or for an increased rent, were protected by the statute, 
because there was no diminution of rent, no grassum, or other 
benefit besides the rent. The case was decided and the lease 
sustained, not upon powers under the statute, but upon its con- 
sistency with the powers under the entail.' 



Without either a permissive clause, or recourse to the powers Art. 4.— 
conferred by the Statute 10 Geo. III. c. 51, or to those given by u^^to 
the statutes of William IV. and Victoria, to be detailed under the y^«^*v 

. . . , .- lenses com- 

next section, an heir m possession, under an entail properly con- patibUi with 
stituted, can grant only leases of such a duration, and with such utraHo^*^' 
other stipulations, as are practically indispensable for enabling him 
to reap the full profits. All leases are, in strictness, alienations ; 
but, in legal construction, there is deemed to exist, notwithstand- 
ing the prohibitions, a power equivalent to a permissive clause, 
warranting such leases as are necessary for good administration 
and not injurious to succeeding heirs.* A material extension of 
power has been given by the statutes of William and Victoria. 
But it is necessary to detail the former rules of law, both as shew- 
ing the inductive cause of those statutes, and also as embodying 
doctrine which may be held to govern cases for which those 
statutes do not provide. 



* Mure V, Mure, vi mp. The ques- 
tion stated does not appear from the 
Report, but from the Session Papers 
and Sandf. on Ent 336. 

* M. of Queensberry v. Exrs. of D. of 
Quecnaberrr, 15 Nov. 1816, F. C. 1 ; 
aff. 1820, 6 Pat. 651. 

» 1 Bell's Com. 69. 3. Ersk. viii. 29. 
Notes. 2 Stair iii 56, Note (by Brodie) 
voL ii. 271-2. More's Notes, dxxxv. 
Sand£ on Ent. 300-1. E. Wemyss v, 
D. of Queensbeny and Welsh, 1819, 8 



Dow 293. Hyslop and Exrs. of D. of 
Queensberry v. D. of Buccleuch, 1817, 6 
Dow 293. Id. 12 July 1819, 1 Bligh 
339. [Bontine v. Bontine. 24 March 
1864, 2 Macph. 918.] The principle 
having pervaded all the cases of &e 
Queensberry leases relative to duration 
and stipulations, was fixed by those de- 
dflions of the House of Lords, which, 
as ruling several matters, are cited 
hereafter. 
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Cases under 
Mont- 
gomerj 
Act. 



Lease of 
entailed 
urban sub- 
jects. 



Isty In the exercise of the permissive power, even previously to 
the extending statutes, an agricultural lease for nineteen years 
might have been granted, which, it has been said, was alone to be 
relied upon.^ On one occasion a lease for twenty-one years was 
supposed to be effectual.* And as a lease of that duration does not 
imply the power to sublet inherent in long leases,' there might 
[88] have been reason to deem it within the limitation. While 
such was the rule applicable to leases of the ordinary nature, an 
opinion has been indicated that leases of much longer duration 
might have been sustained on the principle of administration, 
where they were necessary for important agricultural improve- 
ments.^ The doctrine has been indicated that leases of increased 
duration would be valid where such a duration was proved to be 
necessary for preventing the subject-matter from being placed 
extra cormnercium} This doctrine has been recognised ; for while 
there is no decision, there are concessions and dtcto, which, although 
obiter^ appear to be sound, and have not been questioned. In one 
case, the rule, it was held, would apply to minerals,* and in another 
to water.^ 

2rf, A burgage or urban tenement may validly be entailed, as 
the Act 1685 is general, including houses in burghs as well as 
lands, and their ordinary appendages ; ® and it has been said that 
entails of houses in burghs were at one time not uncommon.® At 
present it is believed that such entails are of rare occurrence ; but 
under such an entail both the statutory rules (in so far as applicable) 
and the rules of common law would govern, as under the entail of 
an agricultural or mineral subject. It may well be deemed that, 
on the principle of administration, a lease of long duration might 
be sanctioned where it was necessary for rendering the value of 
the subject truly efficient. Examples of this, in the case of large 
manufactories, are easily supposable. 

3(i, In the stipulations other than those affecting duration, the 
rule of compatability with good administration must govern. The 
rent must be conformable to the ordinary market rate, combined 
with due allowance for liberal dealing. Neither grassums nor 
other encroachments on the future revenue are permissible, for 
reasons which shall be immediately developed. 

^ More's Notes^buncv. 

• Per Lord Pr. JEope in E. of Wemyss, 
vt 8wp.; vide Session Papers. Sandf. on 
Ent. 301-2. 

7 Stirling v. Dunn, 22 Dec. 1827, F. 
C. 349, 6 S. 273, 3 D. and A. 417. 

^ M'Lauchlan v, M'Lauchlan, 1768, 
Mor. 16,422. 

* M'Lauchlan v. M'Lauchlan, ut sup. 



1 1 Beirs Com. 69. Ersk. Note, ut 

2 Bell's Com. and Ersk. ui mp, E. 
of Wemyss v. D. of Queensberrrs Ex. 
and Murray, 12 June 1822, F. C. 634, 
1 S. 483. 

« E. of Cassilis v. M'Adam, 1806, Mor. 
Tack, App. 14. 
« Sandf. on Ent. 302. 
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The doubt which was entertained relative to the validity of jj^" 
agricnltural leases of the duration of even twenty-one years, and of t«<fer the 
those long leases of minerals which were deemed to be advisable, and 7 wui 
induced the Legislature to make provision on the subject, and ^2^^ 
accordingly the Statutes 6 and 7 Will. IV. c. 42 (28th July 1836), ""^^^^^ 
[89] 1 and 2 Vict. c. 70 (4th August 1836), 11 and 12 Vict. c. 36 c.86;flf«f' 
(14th August 1848), and 16 and 17 Vict. c. 94 (20th August 1853), f»^. m. 
were passed. 

The preamble of the former Act^ bears that it is expedient that Rosebery 
certain powers should be conferred on heirs of entail in relation to 
granting tacks. By section first it is enacted, that notwithstanding 
any prohibitory, irritant, or resolutive clauses, contained in any 
entails already made and established, pursuant to the directions of 
the Act 1685, it shall be lawful for the respective heirs of entail in 
possession to grant tacks of any part of the lands, estates, or herit- 
ages, for the fair rent at the period of letting, either by public 
auction or private bargain, and notwithstanding any prohibition 
against diminution of the rental, for any period not exceeding 
twenty-one years, and to grant tacks of any mines or minerals for 
any period not exceeding thirty-one years. But there are express 
prohibitions under the sanction of nullity, ^r^^, against taking any 
grassum or valuable consideration, and, second, against granting 
leases of the mansion-house and park and their appurtenances for 
any period longer than the life of the granter. By section second 
it is enacted, that nothing contained in the statute shall prevent 
an heir of entail in possession from exercising any power of grant- 
ing tacks, which may be contained in the entail, more extensive 
than the power conferred by the statute. By section twentieth it 
is enacted, that all the permissions or proliibitions applicable to 
heirs of entail shall also be applicable to a trustee under obligation 
to execute an entail, and that under the term "heir of entail," the 
institute equally with any substitute shall be included.' 

The enactments of this statute apply only to entails recorded 
in t^rms of the Statute 1685, but it was held advisable so to extend 
the enactment as to include entails not so recorded. For (as will 
appear under the next article), although an unrecorded entail would 
not have warranted the reduction of a lease longer than the per- 
mitted period, or an action of damages against the representatives 
of the contravener, yet it would have warranted an action of de- 
clarator by the heirs of entail for the purpose of forfeiting the con- 
travenei's right to the estate. In consequence, the Act of 1 and 2 

1 6 and Will. IV. c. 42. « Duflf on Entails, pp. 60-1. 2 Bell'a 

Com. (6th edit. ShaVs) 831-2. 
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1&2 Vict. Vict. c. 70, was passed, extending to heirs of entail in possession 
unrecorded Under deeds of entail not recorded in terms of the Act 1685, all the 
entails powers, Conditions and clauses contained [90] in the statute of William 
in relation to the granting of tacks, and declaring that they shall be 
as valid and effectual as if they had been recited in that statute. 
Entail By the 11 and 12 Vict. c. 36, sec. 24, it is enacted, that not- 

Amendment ^thstaudiug any of the ordinary restraining clauses, or any limita- 
Art ^^^''^^"'^ tion as to maximum or minimum of extent of ground, the heir in 
possession under any entail dated prior to the Ist of August 1848 
may, on notice to the next heir of entail, with the approbation of 
the Court of Session according to a form prescribed, grant long 
leases of any part of the entailed estate for the highest rent which 
can be got, such leases not exceeding in all one-eighth part in value 
for the time of such estate, under proviso that it shall not be lawful 
for the heir to take any grassum or fine or valuable consideration 
other than the tack-duty or rent, nor to grant any lease of the mansion- 
house, offices, or policy, and the heir shall be entitled to make, at 
the sight of the Court, all such tacks or leases as shall be necessary. 
If any grassum^ fine, or consideration be taken, and any lease pro- 
hibited by the statute be granted, such lease shall be null and void, 
but the heir of entail in possession is not prevented from exercising 
any power of granting leases which may be contained in the tailzie, 
under wliich he possesses more extensive powers of granting leases 
than the statute confers.^ 
Procedure. The 34th, 35th, and 36th sections regulate the procedure before 
the Court. The application (s. 33) for the authority of the Court 
is by summary petition, which must contain a detail of the heirs- 
substitute and whether those of age consent, and, if not of age, 
details as to their guardians, who by the 31st section are entitled 
to consent for them. The 34th section enacts intimation of the 
petition for at least six weeks in newspapers appointed by the 
Court, and it shall be sufficient that the leading name of the land 
is set forth. By the 85th section it is enacted, that after intimation 
and advertisement, if the procedure shall appear to the Court to be 
regular and proper, the Court shall authorise the applicant to do the 
act proposed, provided it shall be competent at any time before 
the decree be extracted for any one having interest to object to the 
prayer of the petition. And in the event of such an objection, the 
Court shall dispose of it by such formal procedure as they may 
deem proper.* The 36th section enacts that it shall be necessary 

* Duff on Entails, pp. 61-2. * Vide Duucan on Summary Entail 

Procedure, passim. 
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to call as parties those heirs of entail whose consent may be re- 
quired on an application to disentail.^ 

[91] By 16 and 17 Vict. cap. 94, s. 6, it is enacted, that on the {^^^^^^ 
application of an heir of entail entitled in terms of the 11 and 12 § d, u to * 
Vict. cap. 36, 'to apply for authority* and approbation of the Court ^"* **^' 
to grant long leases to an extent not exceeding in all one-eighth 
part in value at the time of the entailed estate, it shall be lawful 
for the Court, Ist, To fix and determine the minimum tack-duty at 
which the lands specified, or the difi'erent portions of them, where 
there are different values, may be let on long leases. 2d, And 
such rate of tack-duty having been fixed, shall be acted upon with 
reference to all long leases which may be granted from time to 
time, unless, 3d, The Court, on motion by a party having interest, 
shall alter, which they are empowered to do from time to time ; 
in which case the altered tack-duty shall be substituted for the 
tack-duty previously established, ith, It shall be lawful for the 
Court to approve of a form of long lease to be made use of, and to 
grant authority to the heir of entail to execute leases in the 
approved form, subject to any conditions or stipulations which 
the Court may deem necessary. 5th, The form may be altered 
by the Court from time to time, as they may see fit ; and, 6tA, 
Grasmms and leases of the mansion-house, offices, or policies 
(or leases prohibited by the statute), are declared to be null and 
void. 

The Courts in construing these statutes have proceeded upon 9?°^ "»«• 
the principle, that a species of improvement which assumes that, 
while the entailed estate is to be benefited, the benefit is to be 
made at the expense of the future heirs of entail, is not contem- 
plated by the statute. Application was made to the Court under 
the statutes to authorise a portion of trust-funds which were 
directed by the truster to be invested in the purchase of property 
to be entailed (but which had not yet been so invested), to be used 
in building houses for work-people on property previously bought. 
Such houses, it was stated, were much needed. But the Court, 
conformably to the principle now stated, refused to grant the 
authority.* 

A strict interpretation has been given to the Statute of 16 and 
17 Vict. c. 94, ss, 1 and 3. A petition under that statute for 
authority to grant long leases misdescribed the maker of the en- 

1 As the details lelatiTe to disentail- and accoidinffly as to them he makes 

ing form properly a branch of the law reference to the statute itself, 

of entail, the author does not deem it * Dunlop, 19 June 1S55^ 17 D. 956 

neceflsaxy or advisable to insert them^ 27 Jur. 487. 
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tualy because no words are prescribed by the statute of entails.^ 
But the terms hitherto judicially settled are, Ist, " alienate ;" 2d, 
"dispone;" 3(7, "put away," or "dilapidate;" and, 4:th, "to let 
without diminution of the rental," or " below the just avail." 
AlienaiioiL 1. " Alienatb." — ^A series of authorities proves that, under the 
term "alienation," leases of extraordinary duration have always 
been included,* [or rather the doctrine is that " all leases are siuz 
natura alienations, but that if they are of limited endurance they 
are to be regarded as proper acts of administration on an entailed 
estate, and on that ground to be protected"].' The practice of 
granting long leases is said to [98] have arisen about the eud of the 
seventeenth century, in order to improve estates, and to secure a 
good permanent rent to succeeding heirs. During more than 
three-fourths of the succeeding century the same ideas prevailed ; 
and to these leases the improved state of agriculture is said to have 
been mainly attributable. But as skill and capital increased, long 
leases were deemed unnecessary, and falling into disrepute, were 
not granted except to bestow a favour or to obtain some benefit 
specially covenanted ; and the change of general opinion created 
doubts of the powers of heirs in possession to grant leases of ex- 
traordinary duration.* 

Although, about the middle of last century, doubts were mani- 
fested relative to the powers of heirs in possession to grant leases 
of unusual duration, which seemed to approach nearly to alienations,* 
it was not until 1761 that any action of reduction was instituted. 
A suit was brought to reduce two leases of extraordinary duration, 
principally on the ground that as the granter "was an heir of 
entail, it was not in his power to grant leases for such a term of 
years as thereby to deprive the succeeding heirs of the manage- 
ment of their estate." The leases having been sustained on the 
express ratio that the entail was not recorded, the inference is 
warrantable that otherwise they would have been reduced.* It 
may be inferred from a subsequent case that a lesise longer than 



1 3 Ersk. ii. 20, Note 427. EUiot v. 
Pott, 1821, 1 S. App. 94. 

* Mackenzie's Obs. on Stat. 1466, c 41, 
p. 46. Balfour 203, c. xvii. 2 Craig, 
X. 6, and 3 Craig, iy. 6. 2 Stair, xi. 13. 
2 Mackenzie's Obe. on 1621, c 18, p. 8. 
2 Bank. ix. 46. Bo^l« v. Bogle, 1759, 
Mor. 3236. Chrystisons v. Ker, 1733, 
Mor. 3226. 1 Bell's Com. 69. 2 Bell's 
Com. (6th edit Shaw's), 874. 3 Ersk. 
viii. iNote 246. Note (by Brodie^ to 2 
Stair, iiL 69, vol. i. pp. 271-2. Sandf. 
on Ent. 291 BeU's Pr. 1762. More's 



Notes clxxxv. Duff on Feudal Con- 
veyancing, 362-3. 

* [Per Lord Curriehill in Bontine v, 
Bontine, 24 Mar. 1864, 2 Macph. 918.] 

* Per Lord Balgray, from personal and 
practical knowledge in Innes v. D. of 
Gordon, 21 Dec. 1827, F.C. pp. 318-19, 
6 S. 312-13. 

* Per Lord Elchies in Crs. of Jordan- 
hill V. E. of Crawford, 1752 ; 2 Elchies, 
446, Tack 18; 6 B. S. 797. Karnes' 
Elu€. 368. 

* L. Kinnaird v. Hunter, 1761 Mor. 
16,611 ; [aff. 1766, 2 Pat 97]. 
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the entail pennitted was deemed valid ; but the precedent is feeble, 
for on appeal the judgment affinning proceeded upon the prin- 
ciple that the lease was good because the entail had not been put 
upon record.^ 

In the noted case,^ which for a time was thought to haveLesKeo. 
settled the validity of long leases, there was much special matter, 
particularly the existence of a subsequent deed, by which the 
entailer removed all restrictions upon the power of granting leases^ 
and authorised leasing upon any terms.' In consequence, that case 
was held to [99] be special ; and, notwithstanding, the doctrine that 
long leases were " alienations " was definitively established.* 

2. "Dispone/' — After much diversity of opinion, it has been "Diipone. 
settled that the term " dispone " is equipollent with " alienate," and 
therefore prohibitory of leases of unusual duration. The terms 
"dispone" and "disposition," as numerous authorities shew, are 
generic, and of a signification more comprehensive than " alienate" 
and " alienation." * Notwithstanding, it was decided that a prohi- 
bition to dispone did not bar long leases ; firsts Because no prohibi- 
tion could be created by inference or implication; and, second^ 
Because there was no authority for saying that the word "dispone" 
was equivalent to alienate.® A different opinion having been en- 
tertained by the House of Lords, the matter was remitted for the 
consideration of the whole Court. "^ Although a majority of' the 
whole of the Judges held the equipollency of the terms, a majority 
of the Division of the Court (Second Division), before which the 



* Carre v. Caimfl, 1774, Mor. 15,523, 

1 Hailes 551 ; aff. 1774, 2 Pat. 343. 

« Leslie v. Onne, 1779, xMor. 15,530, 

2 Uailes 832 ; aff. 1780, 2 Pat. 633. 

3 1 Bell's Com. 69, Note. Sandf. 
on Ent 296. Bell's Prin., More's Notes, 
and Duif on Feud. Conv. mX mp. D. of 
Queensbeny v, E. of Wemyss, 1807, 
Mor. Tailzie, App. 15. Id. 10 and 17 
Dec 1813, 2 Dow, 112-19, 122-3, and 
214 ; 5 Pat. 758. D. of Queensbeny's 
Exrs. V. D. of Buccleuch, 1819, 1 
Bligh, 339, 510 ; 6 Pat. 465, 548, 551. 
Innes v. D. of Gordon, 21 Dec 1827, 
F.C. pp. 284-5, 6 S. 296-7. 

* D. of Queensbeny v, E. of Wemyss, 

* Dig. L xxxviii. t v. 1. 7 (De optione 
Tel electione legata^ ; Hein. ad Pand. L 
vL t. L B. 78 (De rei vind) ; Voet, ii. p. 
624, 8. 52, and p. 625, s. 52. B;€^. Maj. 
c 20, 23, 29. Baillie's Eng. Die ad 
verb, Disponee. Jameson's Scott. Die 
ad verb. Anailie. Balfour 156, 161, 163, 
165,171,200,203,207. 3 Craig, iiL 22,23. 



Hope's Maj. Prack. MS. (Adv. Lib.) t. 
29, p. 314. 1 Stair, ii. sect. 3; t. iii. sect. 
14 ; t. V, sect. 1, 3, 6 ; t. vii. sect. 1 ; t. 
iz. sect. 1, 2; b. iii. t. ii. sect. 1, 3; b. iy. 
t xvii sect. 4. Dirleton, 145-6, 253. 
Dallas, Spottiswoode, 366. 2 Mac- 
kenzie 487. 2 Bankt. iii. 141. 2 Ersk. 
V. 10. 2 Blackstone 317. Inventory 
of the Royal Wardrobe and Jewel House, 
Edin. 1815, pp. 182, 197, 283. Stat. 
1474, c 50 ; 1571, c 39 ; 1581, c 101 ; 
1585, c 11, 17 ; 1587, c. 68, 69 ; 1597, 
c 233-240; 1606, c 12. Kilk. 188, 
541-2. Gordon Gumming v, Gordon, 
1761, Mor. 15,513. Bruce v. Bruce, 
1799, Mor. 15,539. Elliot v. Elliot, 
1803, Mor. 15,542. 

« 1 Bell's Com. 70. Sandf. on Ent. 
297. Elliot V, Pott, 10 March 1814, F. 
C. 588. Hamilton v, M'Dowal, 3 March 
1816, F. C. 302. D. of QueensbenyB 
Exrs. V. D. of Buccleuch, 7 March 1816, 
F. C. 105. 

7 Id. 10 July 1817, 5 Dow 293. 
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case depended, adhered to their judgment. On appeal the eqni- 
pollency Tvas established.^ 

'Pnt^ 3. "Put away,** translated by *' DHapidare."— The term "put 

^"SSim- away" is proved to have the same purport with the term "alienate; 



^***' firsty by the opinions of the most distinguished scholars ;^ second^ 
[100] By the usage of ancient legal authorities;* third, By the 
use of " put away " in place of " alienate " in deeds of entail, and 
by the opinion of the Court upon them;* Kadi, fourth, By the use 
of these words by conveyancers as indicating that they are under- 
stood to be of the most comprehensive nature. Where, in investi- 
tures following upon the deed of entail, the term *^ dilapidare'* is 
used, it is held to be the translation of the terms "put away," 
and therefore to be equally forcible.* It was subsequently ruled 
that these terms were e£fectual to prohibit leases of extraordinary 
duration.* 

^nunotioD 4, « Without diminution of the rental," or " below the just rent 
or avail for the time." In the rationes of most of the decisions 
reducing as alienations leases of unusual duration, there has been 
in part combined injury to the succeeding heirs by anticipation of 
the future revenue of the estate, by means of grassums, varying 
rents excessive at first and inconsiderable afterwards, a bonus, or 
similar devices. Although the lease do not exceed the ordinary 
period, such an anticipation would subvert it if there be a prohibi- 
tion to let with diminution of the rental or rent, which terms are 
synonymous. The principle is, that the heir in possession cannot 
lawfully reap a greater benefit himself than he leaves to be reaped 
by his successors.^ 

1 Id. 5 Feb 1818, F. C. 466; rev. 1819, * Ore. of Carleton v. Gordon, 1763, 

1 Bligh 339, 6 Fat. 466, 648, 551. 1 Mor. 10,268. Crs. of JordanhiU v. E. 

Bell's Com. 70. Sandf. on Ent. 297-9. Crawford, 1752. Elch. Tack, 18. Gordon 

3 Ersk. yiiL 29, Note, 426. 2 Stair, iii. Cumming t;. Gordon, Mor. 16,613. 

59, Note (by Brodie), p. 272. 1 Bell * Sees. Pap. in Mordannt v. Innes, 

on Leases, 128, Note (6). Elliot v> infra, Stephani Thesaurus. Calvini 

Pott, ut supra, rev. 1821. 1 S. App. 16, Lexicon. Dig. L v. t iii. 1. 26, s. 11 ; 

89. Stirlingo. Walker, 21 Feb. 1821, L xxvi. t. iv. 1. 1, b. 1. Loci Communes 

F. C. 279. Hamilton v, M'Dowal, ut in Jus Canoniciun. Abridg. of Acts of 

sup,, rev. under name of Stirling t;. Assem. voce Ministers, s. 10. 1 Craig, 

Dunn, 1829, 3 W. and S. 462. xii. 31. 4 Stair, i. 4, 23. Mackenzie 

^ Eliotas Bibliotheca, Lond. 1542, v, Inst. b. ii. t. xi. sect. 2 ; b. iiL t. viiL 

Alienare. Cooper's Thesaurus Lingun sect. 15. Hope's Min. Prac. t. xvi. sect. 

Komann et Britannic^, 1578. Dr 9. Steuart's Ans. to Dirleton, 72. 2 Dal- 

Holyoke's Die. 1667. Ainsworth's Die las, 277. 1 Ross' Lect 475. 3 Bell's 

Young's Die. Forms of Deeds, p. 392; Id. 5, pp. 76, 567. 

^Balfour, 163, 166,203,206. 3 Craig, ^^ Sandf. on Ent. 269. Mordaunt v. 

iii. 24. Hope's Min. Prac t xvi. s. 9. Innes, 9 March 1819^ F. C. 679 ; aff. 

3 Mackenzie, Inst. yiii. 16. 3 Ersk. 1821, 1 S. App. 169. 

viii. 97. Stat 1455> c. 41 ; 1493, c. 50; ^ I Bell's Com. 73. Sandt on Ent 

1587, c 119. Chrystisons v. Ker, and 306-26. 3 Ersk. viii. 29, Note, 426. 

Bogle V, Bogle, supra. 2 Stair iii. ; Note (by Brodie), vol. i. p. 
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These prohibitions have been practically applied to the details Art lo-- 
of the modes of leasing. effector tu 

[101] 1«^, A lease of the proprietorship, or grant of almost |J^alJj^ 
every right available to the owner of an entailed estate, will be 
deemed illegal. 

A leetse had been made, granting to the tenant, his heirs, sue- Leweof 
cessors, assignees, and subtenants, for seventy-six years, and the life ^ute. 
of the lessee in possession, and for a progressive but very inade- 
quate rent, firsts The whole of the lessor's lands situated within a 
particular county, all of which lands were under current leases, 
with the power of apportioning, for the future, the size of the 
farms ; second^ A right to markets, customs, and all the other 
manorial appurtenances ; tMrd^ A right to work the minerals for 
sale, as well as for the use of the estate, during the lessor's lifetime, 
and afterwards only for the latter purpose ; fourth^ A right to cut 
the plantations for sale ; fifth, A right to the mansion-house, with 
the power of rebuilding it, and burdening the estate with the ex- 
pense ; sixth, Full power over the game ; seventh, A commission 
from the proprietor vesting the tenant with the right of presenta- 
tion to the parish during the lessor's lifetime, and of acting for him 
in all local matters. Every right pertaining to proprietorship was 
thus conveyed except that of voting as a freeholder.^ 

Although the extraordinary duration, especially when combined 
with the inadequacy of the rent, would have been sufficient to 
invalidate this lease, the transaction would, independently, have 
been deemed unwarrantable, because it was in fraudem of the heir 
in succession, excluding him from all the rights and benefits 
attendant upon property, and which, in contemplation of the 
entailer, were to devolve to him. In reducing the lease much 
reliance was placed upon the very extensive and unwonted nature 
of the powers conveyed by it ; and, in a subsequent case, relative 
to reimbursement for meliorations under it, opinions to the same 
purport were expressed.* 

But where an entail reserved power to the heir in possession to ^^^^ ®' 
grant leases for nineteen years, there was sustained, notwithstand- 
ing the plea that the leasing power included vacant farms only, an 

272. Duff on Feud. Conv. \U tup. D. ^ Baroness Moidaunt v, Innes, 1819 

Buccleuch v, D. Queen sbeny's Exec, and 1822, ut sup. ; and Innes v, D. of 

10 July 1817, 5 Dow, 297; and 12 July Gordon, 21 Dec. 1827, F.C. 260, 6 S. 

1819, 1 BUgh 339, 534, 6 Pat 465, 548, 279. [D. of Roxburghe v, Kerr, 17 

and 551. E.Wemy88».D.Queen8beny'8 June 1813, F. C. 374; aff. 1813, 2 

Ezra.; and throughout the cases of the Dow 149, 5 Pat 609 and 768.] 

Queensberry leases, and other cases de- ^ Innes v, D. of Gordon, cit. 
cided on the same principle, cited tn- 
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over-lease at the real value of the rents of a barony, many of the 
tenants of which barony had current leases.^ 

2dy Those leases which by reason of unusual duration have 
been held to amount to alienations are as follows. Those for a 
thousand years. In one case, in which a lease for that period was 
reduced as an alienation, the judgment affirming proceeded upon 
the ground that [102] it was against a prohibition to let in diminu- 
tion of the " true worth and rental," having been granted for a rent 
lower than that paid at the expiration of the previous lease ; and 
therefore that it was unnecessary to determine whether it was 
liable to reduction on any other ground.^ But its invalidity, by 
reason of duration alone, is undoubted, because leases for periods 
much shorter have, on that ground, been set aside as alienations. 
A lease of a portion of a loch for three hundred years was held in- 
valid under a prohibition to dispone.* A lease for a hundred years, 
although there is no case in point, has always been justly con- 
sidered invalid.* Leases for ninety-nine years,* ninety-seven years,® 
seventy-six years and the lifetime of the tenant in possession at 
the expiration of that period,'^ seventy-seven years,® sixty-six years,® 
fifty-seven years,^® forty years," and thirty-one years, have also been 
held invalid." 

There has not been discovered any decision applying the rule to 
liferent leases ; but its application to them upon principle appears 
to be unquestionable. In the Books such leases are either ex- 
pressly styled alienations,^^ or are described as vested with the 
qualities which distinguish leases classed under that denomination. 
As they import a right more permanent and more nearly approach- 
ing to property than do leases of ordinary duration, they, in common 
with leases of definite but unusual duration, imply, in the absence 



1 L. Cathcart v. Schaw, 1756, Mor. 
15,403, F. C. 196, 6 B. S. 816; aflf. 
1766, 1 Pat 618. 

2 Turners v. Turner, 1807, Mor. 
Tailzie, Aj^. 16; aff. 1813, 1 Dow 
423, 6 Pat. 768. 

3 StirHng v. Dunn, 22 Dec. 1827, F. 
C. 349, 6 S. 272, 3 D. and A. 417 ; aff. 
22 June 1829, 3 W. and S. 462. 

* 1 Bell's Com. 69. Sandf. on Ent. 
294. 2 Stair iii. 59, Note (by Brodie), 

p. 271. Kames' Eluc. 358. — '■ v. 

, 1762, 5 B. S. 797. 

* Malcolm v. Henderson, 1807, Mor. 
Tailzie, App. 17; aft. 1814, 2 Dow 
285. 

^ D. of Queensberry v. E. Wemyss, 
1807, Mor. Tailzie, App. 16, Buchanan 



408 ; aff. 1813, 2 Dow 90-124, 206-15, 
5 Pat. 758. 

^ Mordaunt v. Innes, 9 March 1819, 
F. C. 679 ; aff. 1 S. App. 169. 

8 Elliot V. Pott, 10 March 1814, F. C. 
588 ; aff. 1821, 1 S. App. 16, 89. 

» Turner v. Turners, 6 Dec 1811, F. 
C. 363. 

10 E. Wemyss v. D. of Queensberry 
and Welsh, 25 May 1813, F. C, 298 ; 
aff. 12 July 1819, 3 Dow 293, 1 Bligh 
337, 6 Pat 465, 551. 

" Malcolm v. Bardner, 1823, 2 S. 
410. 

" Stirling v. Walker, 20 Feb. 1821, 
F. C. 279. 

'i» Balfour, 203 Craig, x. 5. 2 Robs' 
Lect. 484. 
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of an express t)rohibiti6n, the power of assigning and subletting,^ 
and they fall under the liferent or double escheat.* 

Whether a lease granted for a prohibited period shall be totally ^^V^*"^ 
[103] invalid, or shall be valid for the period authorised by the en- inyaiid m 
tail, or, in the absence of specification, for the period recognised ^«^"^ 
ex lege as competent, is a question which has not been determined.* ««»"»»• 
It was raised in three cases, but, in none beiug pure, in none does 
the decision form a precedent. 

In the first case, it was found that the permissive clause not 
having barred leases for any definite period which did not amount 
to alienation, a lease of illegal duration might therefore have been 
restricted to the period of nineteen years, being the period most 
usual, and analogous to the statutory period where no improvements 
are stipulated ; but, because the lease was objectionable (besides 
its excessive duration), upon grounds by reason of which the lessee 
had no claim in equity in support of the lease, the judgment was, 
that the lease could not be restricted to anyshorter period than 
that for which it had been originally granted.* 

In the second case, a reduction in toto proceeded upon the rationes 
that the lease being a grant of the proprietorship, not merely its 
duration, but its nature, must be changed before its validity could, 
to any extent, be admitted, and, consequently, that the restriction 
would have been the creation by the Court of a contract different, 
in kind as well as duration, from that contemplated by the parties.* 
But the question of admissibility of restriction, if excessive dura- 
tion had been the only objection, was left open, with opinions given 
obiter upon both sides. 

In the third case, in which an application to restrict was re- 
jected, the lease was invalid by reason of grassum.® Opinions have 
been given both for^ and against® the power of restriction. 

On principle, the power may be deemed questionable, because 
duration being inter eaaentialia of the contract, and very often govern- 
ing the other stipulations, the Court, by restricting, would create a 



* 2 Stair, ir. 26, Note vi. (by Brodie). 
2 Mackenzie Inst vi. 7. 2 Bankt. ix. 
II, 46. 2 Ersk. vi. 32. 2 Ross' Lect. 
484. 1 Bell's Com. 77. Tait's Just of 
Peace 388. Sandf. on Ent 303. Hmne 
V. Craw, 1637. Mor. 10,371. DnflF v. 
Fowler, 1672, Mor. 10,282. 

' Hope's Min. Prac t. vii. s. 2, 6, 
and Note to 5. 2 Staii iy. 62, iz. 24, 
ill 16. 2 Mackenzie Inst. t. 25, 26. 
Mackenzie's Obs. 352. 2 Bankt iv. 40. 
iz.46. 2 Ersk. v. 61, 66, 68, 70. Sandf. 
on Ent 303. Stat. 1617, c 15. 

* 1 Bell's Com. 70. 1 Bell on 



Leases, 129, Note. 3 Ersk. viii 29, 
Note 426. 

* E. Wemyss v, Murray and Exrs. of 
D. of Queensberry, 17 Nov. 1815, F. 
C.8. 

* Moidannt v. Innes, 9 March 1819, 
F. C. 679 ; aflF. 1822, 1 S. App. 169 ; 
vide 2 S. 32 ; and Innes v. Dake of Gor- 
don, 21 Dec. 1827, F. C. 160, 6 S. 279. 

* Malcolm v. Bardner, iU tup, 
' 1 BeU's Com. 70. 

8 Sandf. on Ent 303. 2 Stair, iii . 59. 
Note (by Brodie), p. 272. 
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new contract not in the contemplation of the parties. This view is 
favoured by the analogy of the rule, that, where a lease is bad by 
reason of grassum, the lessee cannot, after the death of the lessor, 
purge the irritancy, and so bar reduction by apportioning the gras- 
sum as anticipated rent over the future years of the lease, for by 
so permitting the Court would frame a new contract.^ But the 
weight [104] of authority,* and the tenor of an analogous decision, 
appear to be favourable to the power. A lease is valid where, 
although granted nominally for a longer period, no more than the 
permitted term is to run after the date of the lease.' And, under 
an entail prohibiting leases for more than twenty-seven years, a 
lease for thirty-one years from a term of entry five years prior to 
the date of the lease, was sustained ;* because, although exfigura ver- 
borum the lease did exceed the permitted period, the actual dursr- 
tion, and consequently the possession, did not exceed that period. 

3c2, As already indicated, it has been held that after the death 
of an heir contravening the prohibition against alienation by grant- 
ing leases of an unusual duration, the lessee will not be permitted 
to purge the irritancy.* 

4:th, An heir of entail may accept of a renunciation of a current 
lease and then grant a new one.* But if a new lease be granted to 
commence upon the expiration of the current leetse, the new one 
will be invalid against a succeeding heir, should it not be followed 
by possession before the succession opens to him. Without pos- 
session a lease is not a legal right, and therefore not obligatory 
upon an heir taking only under the entail. Were such grants 
admitted, either the essential requisite of possession must be dis- 
pensed with, or a new and different contract must be feigned, by 
holding the deed to have been actually operative from its date. 

In an unreported case, the sound rule of holding the lease 
invalid from defect of power in the grantor was adopted. An 
entail prohibited leases of a duration longer than nineteen years. 
During the currency of leases of which many years were unexpired, 
the heir in possession granted new leases, and the lands having 



1 D. of Queensberry's Ezrs. and Hys- 
lop V. D. of Buccleuch, 6 July 1820, F. 
C. 164 ; aflf. 1821, 1 S. App. 69, 64. E. 
Wemyss v, Exis. of D. of Queensbeiry 
and Murray, 2 Feb. 1821, F. C. 256. 
[And see opinions in Miller v. Carrick, 
29 Mardi 1867, 5 Macph. 715, a case 
under the Montgomerie Act, citedL above.] 

» 1 BeU's Com. 70. [See contra BeU's 
Pr. 175, and comp. Forbes v. Wilson, 
22 Feb. 1873, 11 Macph. 454, and MH- 
ler V. Carrick cit]. 



3 1 Bell's Com. 70. Sand£ on Ent. 
303. 

* Agnew V. Macniven, 23 June 1813, 
F. C. 400. 

* Duff on Feud. Conv. p. 377. D. of 
Queensberry's Exrs. and Hyalop v. D. 
Buccleuch, and Wemyss v. Exrs. of D. 
of Queensberry and Murxay, ut sup. 

« BeU'a Prin. 1752. More's Notes 
.clxixvi. M. Queensberry «^. Exrs. of D. 
of Queensberry, 15 Nov. 1815, utsup. 
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been sold for the payment of the entailer's debts, these leases were 
reduced by the singular successor.^ 

In two subsequent csises the principle was abandoned, and 
effect given to the fiction of anticipated operation. Under an 
entail containing a similar prohibition there had been granted, 
during the currency of a lease of which four years were unexpired, 
a second lease, to commence upon the expiration of the lease cur- 
rent. The grantor died before the expiration of the current lease ; 
and, in a reduction by the succeeding heir, the second lease was 
held to have, at its date, attained all the legal requisites, and 
therefore to be valid for nineteen j'ears from that time.* Subse- 
quently a lease, dated three years anterior [105] to the expiration of 
the current lease, was, on the same principle, sustained to the same 
effect.* But the latter case having been reversed upon appeal, 
and the sound priciple having been restored and enforced, an heir 
in possession having granted a lease with absolute warrandice to 
commence at a future term, and, before the arrival of that term 
having forfeited his right to the estate, it was decided that the 
next heir having obtained possession was not bound to implement 
the lease, but that the granter was liable in damages.* 

5th, If the rent be inadequate at the date of granting the lease, inadequite 
the lease will be reducible. A lease of lands was granted by an 
heir of entail in implement of an agreement entered into some 
years previous to its date. On trial and motion for entering up 
the verdict, it was held to have been proved that the rent was 
inadequate at the date of granting, and therefore that the lease 
must be reduced. The erection of a dwelling-house at an expense 
much greater than was necessary for a farm-house and steading 
suitable to the lands could not be taken into account in fixing 
what rent would be adequate.* 

Gih, Grasstun is a sum of money paid or promised to the lessor, Grassnm. 
besides the periodical rent, but which necessarily effects a diminu- 
tion of that rent.^ Grassums were originally deemed the distin- 
guishing marks of that species of leases called rentals,® but were 
afterwards adopted by the proprietors of entailed estates, either for 
the direct benefit of the grantors, or as the means of creating pro- 

^ K of Abeideen v, Faiquhar, 6 Dec. F. C. 182. Sandl on Ent 334. Moie's 

1731. Sandf. on Ent pp. 213-14, Note. Notes, clxxxvi. 

* Campbell v. Love, 1772 ; Mor. * Gray v. Skinner, 10 June 1854, 
15519; 6 B. S. 622. 16 D. 923, 26 Jur. 471. 

sRedheadv.Eerr, 1792; Bell's Cases 'Balfour 203. 2 Craig, z. 4. 2 

202. Stair, 9, 16, 17, and 20. 2 Mackenzie's 

* 6 Feb. 1794 ; 3 Pat 309. Inst vi. 9. 2 Erak. vi 37. 

* Downie v. Campbell, 31 Jan. 1815 ; * Crai^, tU <up. compared with 2 ik. 

34. Stair and Mackenz. ut gup. 
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visions for their widows and children, who, by reason of the 
limitations, would otherwise have been provided for very scantily.^ 

In one of the earliest cases (relied upon in subsequent cases by 
both parties) in which the legality of grassums was adverted to, an 
lieir under an entail prohibiting leases with diminution of the 
rental had, for certain sums, taken from the tenants bonds or bills 
payable in equal yearly proportions during the currency of their 
leases. This transaction was impugned as a device to defraud the 
heir in succession by anticipation of rent, and was defended as 
grassum. The bonds and bills, as securities for future rents, were 
awarded to the heir in succession.^ In strictness there was no 
question relative to grassum, because the heir having claimed the 
securities as anticipated rent, his right to acquire them as such 
was the only matter with which the Court could deal ; and what- 
ever therefore [106] was said concerning grassum was obiter^ 
While the opinions of the Court tend to favour the legality of 
grassum, the judgment, if grassum and anticipation of rent be 
identical, is authority against it.* 

None of the three succeeding cases* affords a precedent, 
although in all of them grassum existed. There was in the first 
case (as formerly stated) much special matter, particularly a deed 
containing a power to grant leases on whatever terms the heir in 
possession thought proper. In the second, the cause of action was 
the recovery of monies expended upon improvements under the 
statute, and the defence was reimbursement by grassums ; but as, 
pendente lite, the pursuer was himself taking grassums, he did not, 
and could not, impugn their lawfulness. Therefore, although the 
judgment recognised the legality of grassum, it forms, on that 
point, no precedent, because relative to matter not coram judice. 
The legality of grassum was put in issue in the third case, but not 
decided. The entail contained no limitation upon the power of 
granting leetses. A reduction of a lease granted for the last per- 
manent rent with grassum having been brought, after a proof two 
questions were raised— ;/ir«<, whether the lease was granted for a 
diminished rent? and, second, whether a diminished rent formed a 
ground of reduction ? The Court having been of opinion that there 
was no diminution of rent, sustained the lease, and held that there 
was no occasion to decide the second question. 

1 2 Ersk. vi. 37. 1 Bell's Com. 73. * Per Lords Eldon and Kedesdale in 

Sand£ on Ent. 312, Note f. 1 Bell on Bnccleuch v. Queensbeny's Exrs., vi 

Leases, 127, Note jg). ««p. 

* De^am v, Wilson, 1761, Mor. * Leslie v, Onne, 1779, Mor. 15,531 ; 

15,512. aff. 1780, 2 Pat 533. Elliot v, Elliot, 

» Per Lord Eldon, C, in D. Bnccleuch 1793, Mor. 15,622. Elliot v. Cuirie, 

V, D. Queensberry's Exrs. 12 July 1798, Mor. 15,460. 
1619, 1 Bligh, 339-534. 
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Wlien, consequently, the question emerged in a series of impor- q^JI^ 
tant and noted cases/ it was perfectly open. Although in the first berry lewe 
case there was grassum, the lease was, independently, held to be 
bad by reason of exceissve duration.^ But in the succeeding one 
the lawfulness of grassum was very solemnly tried. While in the 
entail alienation was prohibited, power was given to the heirs 
in possession to grant leases for the periods of their own lives or 
the lives of the lessees, but " without evident diminution of the 
rental." On a renunciation of a lease for fifty-seven years, one for 
ninety-seven with additional grassums was granted, which having 
been reduced on account of excessive duration, the lessor appealed. 
Meanwhile most of the current leases having been renounced, there 
were leases granted in their stead, some for the lives of the lessees, 
[107] some for forty-seven or fifty years, and others for such periods 
of alternative duration as the lessor should be found entitled to grant ; 
and it was agreed that, if the lessor should ultimately be held to 
have a right to grant long leases to each lessee, there should be 
granted a lease for ninety-seven years upon a payment of addi- 
tional grassum. In a reduction (leases calculated for bringing the 
points to trial having been selected) the first and principal point 
was the validity of leases of the duration permitted by the entail, 
but for which grassums had been given ; and the second was the 
validity of the leases for alternative periods. The leases of both 
classes were reduced. The ratio of the reduction of the former 
was, that they were struck at by the clause prohibiting alienation, 
as well as by the condition in the permissive clause against 
diminution of the rental. Those of the leases for alternative 
periods in which grassum was taken were set aside, on the 
grounds, first, that they were merely substitutes for the leases 
which had been renounced, and consequently liable to every 
objection applicable to them ; and secondy that they formed parts 
of a system by which the lessor and lessees had combined to 
defraud the heirs in succession. But certain leases were sus- 
tained because it was held that there had been no grassum, and 
that the rent had been raised.* 

In the interim there arose another class of cases out of the en- Queens- 
tail of another estate which had belonged to the same lessor. The ^^^f'^ 
entail contained a prohibition to *' dispone," and " to set tacks or ****'**'• 
rentals for any longer space than the setter's lifetime, or for nine- 

1 E. Wemysa v. D. Queensberry'g Welsh, 25 May 1813, F.C. 298; aflf. 

ExTS., 25 May 1813, and other cases, 1819. 5 Dow 293. 

commonly called the " Cases of the ' E. Wemyss v. Exra. of D. Queens- 

Queensbeny Leases." berry and Murray, 17 Nov. 1816, F.C. 

• £. Wemyaa v, D. Queensbeny and (1st Div.) 
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four times the amount paid by him to the landlord. The remainder 
of the coal-field was, at the date of the action (to be immediately 
noticed), in his own possession, and un wrought. The sublessees 
carried on extensive operations by working seven pits at the date 
of the action, and more were in the course of being sunk. 

A succeeding heir of entail raised an action of reduction of the 
lease on the ground that it was an alienation, or an undue exer- 
cise of the power of leasing, and in contravention of the entail, 
and of the Statute 6 and 7 Will. IV. c. 72 (13th August 1836). 
A proof was allowed of the matter averred in support of the 
reasons of reduction. The Court held, firsts that in a reduction 
there must be unfairness, fraud, or gross and culpable negligence, 
operating as mischievously [114] as fraud could operate ; and, 
second^ that the proof did not amount to the doctrine ruled ; there- 
fore, that the lease was not in contravention either of the enta.il or 
the statute, but must be deemed as at its date to be a fair and equal 
contract, under which the lessee took the risk of an unopened and 
untried field, which then had no practical means of communication 
with markets, and which was proved not to have been wrought to 
profit by the greater number of the sublessees. The lease there- 
fore was sustained as valid.^ 

By reason of the special and complicated details which this case 
presents, and on the elaborate combination of which it was deter- 
mined, it would be diflScult to question the soundness of the deci- 
sion. But in dealing with it as embodying doctrine, it must be kept 
in view that there are involved in it important principles, against 
the abandonment or compromise of which it is material to guard. 
As will be shewn hereafter in treating of the "Mineral Lease," 
there is a fallacy in including minerals in the class of subjects 
which can be let, in the true import of the term. Such a mineral 
lease has, however, been so long established and recognised that it 
must be dealt with as an integral portion of law, both as to phraseo- 
logy and practical results. But the anomalous effects of so doing 
are well shewn by the application of the doctrine to leases under 
entails. The heir in possession may lease, but he cannot do so 
without wasting the substance, and consequently injuring his suc- 
cessors. Practical restrictions therefore are necessary, as other- 



* Muirhead v. Black, &c., 13 June 
1865, 17 D. 875, 27 Jur. 454. In a sub- 
sequent case between the same parties 
(13 Feb. 1858, 20 D. 592, 30 Jur. 307) the 
question was raised whether the right 
of an heir of entail could be sustained 
in working the minerals to his own pro- 
fit, but to the exhaustion of tlie estate 



and the injury of subsequent heirs. 
The case generally, and tne opinions 
of the Court, are so complicated with 
special matter that it cannot be said 
that a precise answer was given to this 
question ; but the import may be deemed 
to be that he cannot. The details of 
this case will be given hereafter. 
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wise, by the rapidly increasing consumption, and by the progressive 
facilities of working and transport, the mineral might be speedily 
exhausted. As restraints on excessive working, a lordship and the 
exclusion of subtenants appear to be just and conformable to the 
rules for governing or reconciling the adverse interests. Here the 
propriety of those restraints was indicated in one opinion (that of 
Lord Deas), although the absence of them was not deemed to be 
obstant under the special matter ; and in another (Lord Ivory's) it 
was held to create invalidity. In dealing with the decision as a 
precedent, the qualifications thus to be introduced, whenever general 
doctrine is to be elicited, must be gravely regarded. 

[In a late case it was held that an heir of entail was entitled, cierk r. 
notwithstanding a prohibition, to communicate the coal-levels on ^^ ' 
the estate to a neighbouring coUieiy, so far as such communication 
might be necessary or beneficial for the working out of the minerals, 
and not permanently detrimental to the mines. But this was held 
subject to the condition that the communication should be built up 
whenever its purpose had been served, so as to prevent the flow of 
water from the adjoining mines. The ground of the decision was 
that the heir in possession Was entitled to work the minerals, and that 
the prohibition in question was not auxiliary to any of the cardinal 
prohibitions, and not required either for the preservation of the 
estate or securing its transmission to the succeeding heirs.^] 

II. Woods. — The power of leasing woods lies under serious Leasing of 
limitations. The heir in possession may cut woods during his life- ^®*^- 
time, but with his life the right expires ; and what at his death 
remains uncut [115] accrues as pars soli to the succeeding heir.* 
As his right of cutting must be the measure of his right of leasing. Heir's right 
a lease (assuming that the contract applies to woods) during his ^^^^^ 
life only can be validly granted. In a case of comparatively early 
date, an interlocutor that the right of granting subsisted "no 
longer than for the granter's lifetime " was overruled by a subse- 
quent interlocutor, that " if the woods were ripe for cutting at the 
time of the seller's death, the deed (of sale) is still a good subsist- 
ing deed." But a final decision was prevented by an extrajudicial 
settlement.* 

The efficacy of a contract made previously to the death of the Krrect of 
heir contracting to give a right to continue the cutting after his i^ctw^" 
death, seems again to have been recognised, but with an important ['*!V^^ 

1 [Clerk V. Clerk, 20 March 1872, 10 » Pringle v, Scott, 1730. Seas. Pap. 

Macph. 647.] Adv. Lib. cited 1 Bell's Com. 53, and 

' 1 Bell's Com. 62. Sandf. on Ent. mentioned as a point debated but not 

276-9. Hamilton v. Viscountess Ox- decided, Mor. 5413. 
ford, 1757, Mor. 15,408. 
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modification. Where the whole of the woods had been sold, the 
executors were found to be entitled to the price of the portion 
which had been cut at the time of the death, and the next substi- 
tute to the price of the portion which remained uncut. ^ The right 
of the purchasers to continue to cut until the contract was imple- 
mented was here assumed. Little weight, however, can attach to 
the decision as a precedent to prove the continuance of the right of 
cutting after the deatli of the heir contracting. Although the right 
of the next substitute to the uncut wood as pars soli, and the 
danger of sanctioning prospective contracts, were points pleaded 
as establishing that the price of that portion accrued to him, no 
attempt to void the contract and to stop the cutting appears to 
have been made. The question having arisen, not with that substi- 
tute himself, but with his creditors, the object was not to preserve 
the woods, but to obtain their value. 

In a subsequent case, in which, after the death of the heir con- 
tracting, an attempt was made to enforce a contract disposing of 
natural and planted woods, it was found that the planted woods 
could not be cut after the death of the heir contracting ; and be- 
cause the natural woods were not ripe for cutting at the date of 
his death the contract was reduced.* While the prohibition to 
cut the planted woods was absolute, an inference may perhaps be 
drawn that, had the natural woods been ripe, they might have been 
cut, notwithstanding the death of the heir contracting. But the 
decision of that matter was plainly not contemplated, because the 
unripeness was determined to be per se a conclusive ratio for re- 
ducing. Accordingly, all inferences from these cases in favour of 
the post-mortem subsistence of the right have been subsequently 
disregarded, and the absolute cessation [116] deemed to be so clear 
that the contract was held to have been necessarily terminated at 
the very instant of the death of the heir contracting, and the pur- 
chasers were obliged to account for the price of the wood cut 
between the time when the deatli happened and the time when the 
event came to their knowledge.' 

Although (as far as has been observed) the rule appears to be 
applicable to all kinds of woods indiscriminately, the application 
of it to silvce cceduce allotted for periodical cutting may deserve 
consideration. As the proceeds of woods of that description are 
deemed to be portions of the usual profits derivable from the land, 
the heir in possession ought apparently to have the same powers 

1 Stewart v. Exec of Stewart, 1761, » Veitch of Elliock, 1 Bell's Com. 63, 
Mor. 5436. Note. Sandf. on Ent. 267-9. 

' Lord Cathcart v. Schaw, 1755, Mor. 
15,403-4; off. 1756, 1 Pat. 618. 
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woods. 



over those woods as over agricultural and mineral produce, and 
consequently the right to lease them for such definite periods as, 
in the exercise of sound administration, are necessary for enabling 
him to draw the fair profits. This result is favoured by the doctrine 
which relates to the powers of liferenters in leasing woods of this 
nature.^ 

The power of cutting can be exercised only over those woods, f^°*o4er 
of whatever species, which have come to maturity. In two of the to cut 
cases from which the post-mortem subsistence of the power might 
have been inferred, the necessity of the ripeness, even of the silvce 
cceducBy having been assumed,* and in the third, having been ex- 
pressly determined,* the rule is fixed,* and extends to woods planted 
by the heir in possession.* The right of cutting, for gain, planted 
woods, although ripe, might, it has been said, be very questionable, 
if the point could be held to be open.^ And [it has been held] 
that the cutting of wood necessary for the comfort and amenity of 
the mansion-house is barred in extreme cases/ 



garden, and pleasure-grounds, except for a year, or upon a lease to ^f^^^ 
terminate with his life. This restriction has by some been thought ^^« f*« 



The heir in possession cannot let the mansion-house, offices, Art 12.— 

lea 

to have originated from the expediency of retaining possession oikotuecmd 
the seat of territorial jurisdiction, and by others, from the old [117] tm^^^ 
maxim (now exploded) that, as the Act 1449 did. not include 
houses, the contract was personal only, and therefore expired with 
the life of the grantor.® But whatever was the origin, the doctrine 
is settled, that leases granted in contravention are ineffectual 
against the succeeding heir, and are reducible by him.^ No lease 
can be granted under the statute 10 Geo. III. c. 51, s. 6, of the Mont- 
manor-place, offices, gardens, and adjacent inclosures, which have Act 
been usually in the natural possession of the proprietor ; and build- 
ing leases shall not be granted of any lands within three hundred 
yards of the manor-place. A lease, comprehending the " whole 



* Fergusson v, Fergusson, 1737, Mor. 
8254. 

^ Pringle v. Scott, and Stewart v. Exec, 
of Stewart, ut sup, 

' Lord Cuthcart v, Schaw, tU sup, 

* 1 Bell's Com. 62. 3 Ersk. viii. 29, 
Note, 245. Per Lord Pr. Blair in Gordon 
«. Gordon, 24 Jan. 1811, F.C. 161, 
165-6. 

* Mackenzie v. Mackenzie^ 1824, 2 
S. 775. 

•1 Bell's Com. 53. Per Lord Pr. 
Blair in Gordon v. Gordon, ut sup, 
' [Boyd 17. Boyd, 2 Mar. 1870, 8 Macph. 



637]. 1 Bell's Com. 52-3. Ersk. and 
Note, ut tup, Mackenzie v, Mackenzie, 
ut sup, Bontine v, Carrick, 16 June 
1827, 5 S. 811. 

* Opinions in D. of Buocleuch v, Ejcts. 
of D. of Queensberry, 7 Mar. 1816, 
F.C. 105, vide Sess. Papers, Adv. Lib. 
Sandf. on Ent. 279, 81. 

* Sandf. on Ent Lord Cathcart v. 
Scbaw, 1755, Mor. 15,403 ; aff. 1756, 

1 Pat. 618. Leslie v. Orme, 1779, 
Mor. 15,530, 2 Hailes 832 ; aff. 178(». 

2 Pat. 533. 
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home-farm and parks next the mansion-honse, excepting about 
twenty acres," having been challenged under the statute, was re* 
duced. The case, however, was not pure, for it involved the 
objection of extraordinary duration. But while the opinions were 
founded upon complex grounds, the objection under the statute 
was held to form an important ingredient.^ 

As already indicated, the Statute 6 and 7 Will. IV. c. 42, em- 
bodies an express provision, that nothing contained in it shall 
authorise a lease of the home-farm, or of the mansion-house and 
o£Sces, or of the garden, lawn, park, or policy, for any period beyond 
the life of the heir in possession, and that in case any such lease 
shall be granted it shall be null and void. 



Section II. — Limitation by Fee and Liferent. 



Art 1.— 

Powers to 
fiarihMM 
limited. 



Locality 
landi. 



Although there exists a nominal right of liferent and fee, 
but really an unburdened right in the fiar, his powers are neces- 
sarily equal to those of an ordinary proprietor in fee-simple.* But 
the powers of leasing of both the fiar and liferenter are limited, if 
there exist a right of fee, bui*dened with a proper liferent, whether 
created by a reservation, deed of constitution, courtesy, or terce. 

A fiar burdened with a liferent has not the power of leasing an 
agricultural or urban subject without the consent of the liferenter ; 
and as (which will be immediately shewn) a liferenter can grant a 
lease for -his own lifetime only, the fiar and liferenter generally 
concur in leasing for an absolute term.* From the limitation are 
[11 8 j excepted the powers of a husband over lands out of which 
an annuity has been granted, or over which a locality has been 
constituted, in favour of his wife. In marriage-contracts there is 
generally inserted a power to lease those lands;* but, indepen- 
dently, leases granted in the exercise of fair administration will 
be obligatory, notwithstanding the husband's decease.* Anciently 
a contrary doctrine was maintained,* but the rule was established 
after solemn consideration.^ The exercise of the power must, how- 
ever, be bona Jide; for as a husband is not entitled to deprive his 
wife of her right of locality or liferent, in whole or in part, even 
by onerous deeds subsequent to her infeftment, and far less by 



1 Turner t;. Turners, 6 Dec. 1811, 
F.C. 363. 

« 3 Erek. viii. 35-49. 1 Bell's Com. 
66-7. 1 Sandford on Succession, 237. 

» 1 Bell's Com. 62, Note. 

* 1 Jurid. Styles, 4th ed. 197-8. 

* 1 13eil on Leases, 104. 



« Dirl. and Steuart, 270. 2 Ross* 
Lect. 502. 

^ Countess of Moray v. Steuart, 1772, 
Mor. 4392, 1 Hailes 485, 5 B. S. 619; 
aff. 1773, 2 Pat. 317. 2 Stair, ix. Note 
by Brodie, vol. i. s. 1, p. 369. 
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gratuitous or fraudulent deeds, so he cannot, under colour of a 
lease, give away any part by letting at an undervalue and out of 
the course of due administration.* 

More extensive powers over woods and minerals are possessed Woods. 
by a fiar thus burdened. A fiar is entitled to cut, and therefore 
to lease, woods,^ but under the limitation, jiral^ of setting apart a 
portion for the use of the liferenter;* and, second^ of not inter- 
fering with the shelter or amenity of the estate.* But where the 
Car's right of possession, and of consequent administration, is, by 
the terms of conveyance, excluded during the life of the liferenter, 
and is vested in trustees, the fiar is 'not entitled to cut growing 
timber.* 

A fiar has a right to work and dispose of, and consequently ^-Jne"!*. 
to lease, minerals, reserving what shall be necessary for the supply 
of the lands, paying surface damage, and having regard to the 
amenity of the manor-house and estate. « 



As the right of a liferenter is purely usufructuary, he is Art. 2.— 
entitled to such possession and ordinary administration only as ujS^t^. 
will entitle him, during his own life, to reap the profits aalva 
sttbatantiaJ In [119] consequence he cannot grant a lease to 
endure longer than his own lifetime.* Even a liferenter by reser- 
vation (the most favoured class) being barred from leasing for a 
longer period, a lease by one beyond his own lifetime expires 
upon his death.* Nor, if the lease exceed the duration limited, 
is the fiar, although he continued for years to draw rents after 
the grantor's (liferenter's) death, held to have Tiomologated or to 
be barred from reducing. >® Although a lease of an absolute dura- 
tion (five years), let by a liferenter, was sustained after the 
granter's death, the decision is not an exception to the general 
rule, because the ratio being " in respect the bairn was a pupil. 



1 Robertson v, Peter, 1777, 5 B. S. 
619. Countess of Galloway v. Macken- 
zie, 1778, 5 B. S. 620. Laing t;. Denny, 
1827, 5 S. 903. 

« Dickson v, Douglas, 1823, 2 S. 
152. 

« Stanfield v, Wilson, 1680, Mor. 
8244. 

* Dickson V. Douglas, ut mp. 

» Tait V. Maitland, 4 S. 247. 

« D. of Koxburghe v. Duchess of Rox- 
buTghe, 19 Jan 1861, F. C. No. 23, 
p. 66. Dickson v, Douglas, 1823, 2 S. 
153. 

' Inst L ii. t iv. and v. Dig. 1. vii. t 
L L 1 and 9. Vinnius, lib. ii. t. iv. 
Yoet ad Pand. h viL t L b. Z, et $eq. 



2 Stair vi. 1 and 4. 2 IMackenz. Inst, 
ix. 35. 2 Bankt. vi. 24 and 26. 2 Ersk. 
ix. 39, 40, 56, 57. 2 Robs' Lect. 500. 

1 Bell's Com. 62. 

8 Balfour 206, cxxxii. 2 Craig, ix. 
9, 13. 2 Stair ix. 9, Note by Brodie. 

2 Bank. vi. 34, and ix. 38. 2 Ersk. vi 
21, and ix. 57. 1 Bell's Com. 62, Note 
6. Bell's Pr. 1067. More's Notes, 
ccxiii. Liddell t;. Home, 16 Dec. 1551. 
Balfour, ut sup, 

• Ersk. et Bell's Com. ut tup. Lady 
Crawfordjohn v, Glaspin, 1611, Mor. 
8252. Eraser v. Middleton, 1794, Mor. 
8266, 7849. 

10 Earl Mariscball v. Tenants, 1630, 
Mor. 15,215. 



126 INOIYIDUAL LESSOR— LIFERENTER. [b. i. o. n. 8. zz. 

and the father bis administrator in law,'' ^ the deed was deemed 
to have been made by the father, not as liferenter, but as adminis- 
trator for his son. Notwithstanding the granter's death, a lease 
by a lift^renter subsists until the ensuing Whitsunday.* At that 
term the lessee may be removed;* but if he be not, although 
anciently held otherwise, he is entitled to possess until there be 
a regular removaL* 

Under these restrictions relative to duration, a liferenter has 
a right to exercise the power of leasing agricultural or urban 
subjects in every respect as an ordinary proprietor.* In the con- 
stitution of a locality, or other liferent right, the granter confers 
powers of leasing conformably to those recognised by law.« Where 
a contract of marriage, although limiting the amount of annuity^ 
conferred to that extent a full right to the profits and also powers 
of letting and of removing, the deed was held to confer a locality 
right, giving powers of leasing as ample as those of a proprietor ; 
and leases granted by the liferentrix were sustained, although the 
rent which might have been obtained upon new leases would have 
considerably exceeded the amount of her specific annuity.^ From 
this decision, as well as [120] from the absence of an interest to 
challenge, it follows that a liferenter may let at an undervalue. 
In other respects a liferenter s full right of administration has 
been recognised. The rents of an entailed estate having been 
payable wholly at Martinmas, and constituted ** forehand rent," a 
liferenter by locality was held to be entitled to enter into an 
arrangement with the lessees, by which the rents were made pay- 
able by moieties at Martinmas and Whitsunday.^ 

Woods. The powers of a liferenter to lease woods and minerals are very 

limited, in consequence of the rule that he must possess salva sub- 
stajifia, and the adoption of the cautio tisu/ructuarta of the Boman 
law^ enforced by the Statutes 1491, c. 25, and 1535, c. 15, con- 
formably to which a liferenter must find surety not to waste or 

Sihiw destroy certain enumerated subjects, including woods.^® Silvce 

* Rossy r. Tenants, 1612, Mor. Brown, 1 Dec. 1802, n. r., noticed in 

1 5,2 U . Johnstone's case. 

« 1491, c 26. Balfour 458, c. xi. * Kames' Eluc. 60. 2 Ersk. ix. 

Craig, Stair, and Bank, cit 2 Ersk vi. 66. BelFs Pr. 1181. 

4a. 2 Ross' Lect 477. 2 Bell on « 1 Juiid. Styles, 2d edit. 184-5. 

Leasees, UM. Thomson v, Merston, ' Pine v. Murniy, 1766, Mor. 8248. 

1648, Mot. 8252, • Gooden or Chisholm v, Chisholm, 

» Et"^. and Thomson v, Mereton, ut 2 Dec. 1829, Fac. Coll. No. 27, p. 151, 

tN/K 8 S. 165, 2 Deas and A. 83. 

♦ lUlfour 206, c xxxii and 458, c » Dig. 1. viii. t i. 1. 23, et t. ix. Voet 

xi, ^ Stjur, ix. 9. 2 Bank. vi. 34. 2 ad. Pand. 1. vii. t. viii. pp. 494-8. Cod. 

Kre*k, vi. 49, Note (by Ivory) 133. L iii. t. xxxiii. L 4. 

UwM Loot m/ *m^ Wmraham ». Hen- *® 2 Stair, vi. 4. Mackenz. Ob. 101 

dmitoUt Misil, Mor. 15, 212. Johnstone's and 128. 2 Mackenz. Inst. ix. 45. 2 

Tw, IH03, Mor. 15, 207. Udney v. Bank. vL 27. 2 Ersk ix. 59. 
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cceducBj ripe, and divided into different portions to be cut annu- 
ally, and therefore yielding a constant periodical return, may be 
leased by a liferenter/ although anciently an opinion seems to 
have existed that the right was restricted to what was necessary 
for the purposes of the estate.' But liferenters (those by reserva- 
tion excepted) have no right to dispose of silvce cced/uce, if not 
allotted for annual cuttings, although in use to be cut and sold 
once in twenty or twenty-five years, and although they should, 
during the liferent, arrive at maturity, because they are not in- 
tended to yield yearly returns. This rule is deducible from the 
older Books, in which woods allotted for annual cutting being only 
mentioned as subject to sale, those not so allotted are necessarily 
excluded.' In the modem Books the rule is explicitly laid down,* 
and is sanctioned by decisions. Although in one case the decision 
proceeded, not upon the general point, but on the special ground, 
that after the death of the liferentrix woods previously sold by her 
could not be cut, yet the existence of the rule may be gathered;* 
and by a subsequent decision the rule was established.* The 
rule anciently included liferenters by reservation;^ but the ex- 
emption is now fixed law, it having been decided that they are 
entitled to cut ripe silvce ccedtuB, although not divided into annual 
allotments, conformably to the usage of the part of the country 
where the woods are situated.^ 

Standing woods, although mature, cannot be leased by a life- standing 
renter, who is not entitled to cut at all woods which do not sponta- 
neously grow up again, and of those which do he is entitled to cut, 
subject to the inspection of the fiar, only such portions as are 
necessary for the purposes of the estate.' But this rule may be 
modified by the terms of the deed of constitution.^* 

Voet lays down the doctrine, that a liferenter is entitled both MincrJa. 



* Dig. 1. vii. t i. 1. 10. Dirl. and 
Steu. 469 (voce Woods). 2 Stair, iii. 
74. 3 Bank vi. 6 and 26. 2 Ersk. ix. 
58. 1 Bell's Com. 63. BelFs Pr. 
1058. More's Notes, ut mp. Sandf. on 
Sue. 120-1. Cra. of Mouse well v. Chil- 
dren, 1683, Mor. 8253, [4 B. S. 138.] 
Ferguson v. Ferguson, 1737, Mor. 8254, 
Elchies (Liferenter, 1. Gray v, Seton, 
1789, Mor. 8250, [Hailes 1067.] Dick- 
son V. Douglas, ui 9up, 

• 2 Craig, viii. 17. 

• DirL and Steu. p. 469 (voce Woods). 
2 Stair, iiL 74. [But see M'Alister's Trs. 
r. M'Alister, 27 June 1851, 13 D. 1239]. 

* 2 Bank. vi. 6. 2 Stair, ix. 68. 1 
Bell's Com. 63. Bell's Prin. ut gup. 

ft Lang V. Duke of Douglas, 1752, 
Mor. 8246. 



• Gray v, Seton, ut sup. 

^ Crs. of Mousewell, cit. 

8 2 Ersk. ix. 59. 1 Bell's Com. 63. 
Bell's Prin. and Ferguson v. Ferguson, 
ut sup. 

» Dig. 1. vii. t. i. L 11. 2 Craig, viii ; 
compare sec. 17 and 18. Dirl. ana Steu. 
41 and 469. 2 Stair, iii. 74. Mackenz. 
Ob. 130. 2 Ersk. ix. 58. 1 Bell's Com. 
63. Sandf. on Succ. 120-1. Stanfield v. 
Wilson 1680, Mor. 8244. Duchess of 
Hamilton v. Duke of Hamilton, 1723, 
Robertson's App. 443. Lang v. Duke 
of Douglas, ut sup. Dickson v. Dougl'as, 
ut sup. [M'Ahster's Trs. v. M*Allster, 
27 June 1861, 13 D. 1239.] 

*® Dingwall and Curator v. Duff, 14 
Dec. 1833, and 8 March 1834, 12 S. 
216, 541. 
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to begin and to continue the working of minerals.^ Stair indicates 
an opinion that, where there is no apparent hazard of exhaustion, 
h'ferent^rs may be entitled to work " going mines," not exceeding 
the measure and method accustomed by the fiar.' Notwithstand- 
ing tliese dicta, the rule applied to standing woods has been applied 
to minerals, unless there be an express power to work "going 
mines ;" and even in that case, the exercise of the power will be 
measured by the nature and extent of the customary operations of 
tlie fiar.* In one case a general liferent of heritable and moveable 
property, and of leases and other rights, was held to include the 
rents of minerals under lease;* and in another, a liferenter by 
[122] constitution was, upon the ground of bona fde consumption, 
protected from repayment of rents derived from minerals.® But 
neither case can be deemed to impugn the rule limiting the powers 
of liferenters.* In the former a lease for nine hundred and ninety- 
nine years had been made previously to the grant of the liferent 
deed, /ind by the express terms of that deed, combined with other 
special matter, it was clearly the intention of the granter to convey 
the rents accruing under the lease. In the latter the bona fides 
was strong, resting upon the grant being capable of being so inter- 
preted as to include minerals, united with the fact that the rents of 
them were paid to the liferentrix by the factor under a judicial 
sequestration. But the protection was admitted with some 
difficulty. 

On the authority of the decision, that a liferenter by reservation 
may sell ^lv(z ccedtcce although not laid out in annual allotments,^ 
Bankton holds that a liferenter of that class may work a going 
coal as he was accustomed to do.' But Erskine says that " life- 
renters, by reservation, seem to have no stronger right than simple 
liferenters as to woods, mines, and minerals," and indicates dissent 
from the decision relied upon by Bankton.' As neither in the 



* Voet ad Pand. L vii. t. i. s. 24. 
2 2 Stair, iii. 74. 

^ 2 Craig, viii. 18. Dirl. and Steu. 
40-1. Mackenz. Obs. 130. 2 Bank. vi. 
6 and 26. 2 Ersk. ix. 57. 1 Beirs 
Com. 62-3. Lady Lamington v. her 
Son, 1628. Mor. 8240. Preston v. 
Preston, 1677, Mor. 8242. Heirs of 
Rosebum, June 1727, not reported, but 
cited by Bank, and Ersk. ut sup. Bel- 
cbier v. Moffat, 1779 ; [Mor. 15, 863]. 
Swinton v. Duchess of Roxburgbe, 1 
Feb. 1814, R C. No. 147, p. 532. Dick- 
son V. Douglas, ut sup. 

* Waddel v. Waddel, 21 Jan. 1812, 
F. C. No. 138, p. 481. 



* D. of RoxbuTj?he v. Duch. of Rox- 
burghe, 17 Feb. 1815, F. C. No. 59, 
p. 227, 1 BelVs Com. 63, Note. 

• [On the contrary, a general settle- 
ment conferring a liferent, or a liferent 
of the granter's whole estate as a uni- 
versitas, carries the right to the rent of 
minerals under lease. Eiston v. Eiston, 
10 June 1 831, 9 S. 716. D. Roxburgh, 
cit. Guild's Trs, June 29, 1871, 10 
Macph. 910. BelPs Pr. 1042.] 

7 Fergusson v. Fergusson, ut sup. 
^ 2 Bank. vL 6. [See Eiston v. Eiston^ 
cit.] 
» 2 Ersk. ix. 58. 
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other Books, nor by any decision (as far as has been observed), is 
the distinction taken, it does not appear to be warranted by suf- 
ficient authority. 



Section III. — Limitation by Conjunct Property, 

Conjunct proprietors, however various tlieir shares, having each 
a pro indiviao right, must all unite in exercising acts of ownership,^ 
subject to the maxim in re communi melior est conditio prohibentis? 
Tliese rules apply to leasing. In no respect does a lease by com- Common 
mon proprietors differ from one by a single proprietor, except in ^'^"wnair 
the necessity of joint concurrence. The inherent community of in granting 
right and interest operating at the origin of the grant continues 
equally operative throughout its course ; and in acts by which its 
subsistence is to be affected all must join.^ But the rule has occa- 
sionally been modified. In the case of common adjudgers it has common 
been decided, first ^ that one adjudger could not pursue a removing ■^i"<^g«"- 
unless he offered a more solvent tenant or a greater rent, in which 
case the interest of any other person in re communi could not, 
[123] without fraud, hinder the common interest of all concerned ;* 
and second^ that there is the same bar, unless the adjudger pursu- 
ing the removing find caution to his co-adjudgers for the amount of 
rent corresponding to their interest.* 

Companies by which lands or houses were let seem to have companies 
been known at a period comparatively early, but no details are Sf«?*'''*"' 
given relative to their nature or operations.® In modern times 
copartneries for acquiring land for the purpose of letting merely, if 
they exist at all, are of very rare occurrence. But as associations 
to buy in order to resell are frequent, there must, during the periods 
previous to the resale, be many instances of leases by such joint 
proprietors. There are, especially in the larger towns, numerous 
copartnerships for the purpose of acquiring houses, either for lease 
or sale, the details of the constitution and management of which 
have occasionally been brought under judicial cognisance.7 The 
titles are occasionally taken to one of the partners only, who grants 
a declaration of trust; but they are also often taken to them jointly 

1 2 Stair, vi 10, and ix. 43. 2 Erak. * A ». B, or Forbes v. Buchan, 1680, 

vL 53. 1 BeU'8 Com. 63. Mor. 2448. 

«BeU'« Pr. 1074-5. Pollock r. « HaUiday v, Bruce, 1681, Mor. 

M'Leod, 28 June 1839, 1 D. 1135, 11 2449. 

Jur. 567. • 1 Stair, xvi. 4. 

< 2 Stair, ix. 43 Ersk. ut mp. 2 Bell ^ White v. Macintyie, 12 Jan. 1841, 

on Leases, 60-1. Murdoch v, Inglis, 3 D. 334, 13 Jur. 145. 
1679, 3 B. S. 297. Bruce v. Hunter, 
16 Kov. 1808, F.C., p. 5. 
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that they shall remain for the residence of the incumbent conform- 
ably to previous statutes. Under this statute a doubt may arise 
whether incumbents can let their manses, as residence is the object 
for which the statute provides. But this would be a rigorous con- 
struction. The object of the statute is to secure to churchmen 
places of residence, but not to compel them to reside in them if 
unsuitable. In practice, manses situated in towns or in the neigh- 
bourhood are occasionally let. The validity of such leases has been 
indirectly sanctioned by decisions.* [And it has been decided that 
heritors have no right to interfere with the letting of a manse 
furnished for two months in summer, when no injury is done to the 
building.*] 

In modem times it has been held as a general doctrine that 
there is vested in churchmen such a right of property as entitles 
them to derive those benefits only which can accrue salva substantia, 
and which will not be injurious to their successors,' But the in- 
cumbent has no right to the glebe or manse until induction, and 
therefore is not entitled to the rents pending a dispute as to his 
presentation or election.* The statutory rule, that the incumbent 
cannot let a lease of the manse or glebe to the prejudice of his 
successor, is laid down as being in full force.* A summary remov- 
ing from a manse at the successor's instance was sustained, on the 
ground that the right to possess the manse followed the right to 
the church.* [A lease is not at common law, and under the Statute 
of 1572] efiectual beyond the granter's incumbency ; the right of the 
incmnbency! ^^*^^ ceases upou the death of the previous incumbent [i,e, on the 
death of the incumbent, his lessor], and the successor is entitled 
upon his induction to remove the tenant from his glebe, although 
it is not adjacent to the manse, and is in use to have been let, and 
although the incumbent does not intend to occupy it personally J 
But a judicial opinion was given that the tenant should not be in 
a different situation from the tenant of a liferenter;® and it was 
said that possibly there might be cases where the rule regarding 
liferenters might apply, as where the glebe was let with the 
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^ Coupar V, Bruce, Maccallum v. 
Grant, and Lockerby v. Stirling, ut inf, 

* [Heritors of Aberdour v Koddick, 
14 Dec. 1871, 10 Macph. 221.] 

• Dnnlop's Paroch. Law, pp. 174-7. 
[Duncan's Par. Law, 391 J Mackie v. 
Weill, 1736. Elch. {voce Glebe), No. 2. 
Hepbum of Humble v. Hers, of Keith 
and Humbie, 16 Feb. 1791, n. r., 
noticed 2 firsk. x. 61, Note f* Min. 
of Little Dunkeld v. Hers., 14 May 
1791, Mor. 6163. Min. of Maderty v. 
Hers., 1794, Mor. 6163. Logan v. 



Reid, 16 May 1799, Mor. App. Glebe. 
Min. of Newton v. Heritors, 1807, Mor. 
App. Glebe, 1. 

* Dunlop's Paroch. Law, p. 174. 
Lockerby v. Stirling, 26 June 1836, 
13 S. 978. 

6 2 Ersk. X. 6, and Note *. 

« Coupar V, Bruce, 1602, Mor. 13,831. 
. ' Dunlop's Paroch. Law, 177. Mac- 
caUuiu V. Grant, 4 March 1826, Fac. 
Coll. No, 78, p. 466, 4 S. 527. 

® Per Lord AUoway, 4 S., vi mp. 
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coBsent of the Presbytery and for the obvious benefit of the clergy- statutory 
man.* [By a Statute of 1866 the powers of ministers in regard to ^^^ ^'* 
their glebes were enlarged, and, inter alia, it was enacted that, with 
the approval of the Presbytery of the bounds and the heritors of the 
parish, the minister may let the glebe, reserving seven acres thereof 
nearest and most convenient to the manse, — ^for eleven years. If 
the five acres be included in the lease it will terminate, so far as 
they are concerned, at the first term of Martinmas six months after 
the end of the lessor's incumbency. Grassums are prohibited. A 
certificate of the consent of the Presbytery and the heritors must be 
written on lease, and signed by the moderator and clerk of the 
Presbytery and the heritors' clerk.*] 

[130] Lands have been mortified for the benefit of ministers Art. 2 — 
of the Established Church, to the produce, and consequently to the mortiMto 
administration, of wliich they are entitled by their induction.* (^^^^Jj^/ 
Although these lands have occasionally been called " glebes,"* and 
although the rents of them have been taken into consideration in 
questions of augmentation,* they seem to be of a different legal 
character, and subject to much more extensive powers of adminis- 
tration on the part of the incumbents than are possessed over glebes. 
Glebes must be administered according to fixed and precise rules 
of law, but the donor of mortified lands may confer whatever power 
he pleases ; and if there be no special rules of administration, it is 
presumed that it was intended that the ordinary rules applicable 
to mortifications should be followed. Leases therefore may be 
granted not merely for the incumbent's life, but of the ordinary 
duration and on the usual terms. In one case it appeared that 
part of the lands were in the natural possession of the minister, 
and that the rents of the portions let had been progressively rising, 
and at a particular date were expected to yield an increased rent ;* 
which shews tliat the lands were managed in the usual mode. 



Section III. — Univbrsities. 

Aggregate corporations, although consisting of many indivi- Art. i — 
dnals, being accounted persons, and having equally as individuals ,ndaai^Kt 
their own property, rights, and privileges,' are entitled to grant ™^Lfe 

' Per Lord Glenlee, 4 S., ut sup, * Old Deer and Buittle, ut sup. '»''»»• 

« [29 and 30 Vict. c. 71. s. 3.] » Allen v. King's Coll. of Aberdeen, 

* Min. of Old Deer v. Hers., 23 Nov. ut sup. 

1808, F.C. Min. of Buittle, 22 Nov. « Allen v. King's Coll. of Aberdeen, 

1809, ib. Note. Allen v. King's Coll. ut sup. 

of Aberdeen, 23 Jan. 1811, F.C. No. 42, ^ Note (by Ivory) 444, to 3 Ersk. viii. 
p. 159, 2 Connell 136. 37. 
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leases of their property, subject to rules, either general, conform- 
ably to common or statute law, or special, conformably to the con- 
stitution of the body ; and, under these modifications, the deeds of 
their ofiicers bind the corporators and their successors in the same 
manner as the deeds of a private person bind him.^ Firsts As the 
corporation should so hold all its property, leases and relative deeds 
should be executed under the corporate name.* In the application 
to Parliament [131] or to the Crown for corporate rights, there is 
generally specified the power of granting leases.* In the statute or 
charter there is ordinarily a clause empowering the body, " et locd- 
tiones rentialia seu locationes diet terrarum tenementorum aluyi^urw- 
que dare et conctdere,'^ ^ When the clause is in general terms the 
tenor of the lease is to be governed by the rules of good adminis- 
tration. Corporations are absolute fiars,* and the rules applicable 
to them include the power of leasing on any terms which shall be 
proved to be beneficial to the body, but exclude all leases of a con- 
trary nature. No description of warrantable or unwarrantable 
leases therefore can be given a priori^ but each case must depend 
upon special matter. But second^ for the security of those in 
whose favour leases are to be granted, they should be executed 
according to the form and tenor specified in the deed of consti- 
tution,® or that which consuetude prescribes. In either case the 
lease must correspond with the rules prescribed, and be governed 
by them in all its results. And thirds in all cases it will be 
expedient for the grantee to obtain the previous written warrant 
of those entitled to bind the corporation, as its council or directors; 
for, as each corporation has its particular constitution, a stranger 
may be ignorant of the number or description of the officers who 
can grant a valid obligation.' Such, accordingly, is the style 
practically authorised.'' 

Art. 2— Universities are aggregate corporations,® and leases by them 

tors of must be granted conformably to the constitution of the University, 

pr^rty^ and to the rules of good administration. Lands which had been 

granted to Universities were excepted from the Act of Annexation 

(1587, c. 29).^^ The Statutes 1669, c. 6, and 1695, c. 14, conferred 

upon Universities facilities for levying their rents. But it was 

1 Dirl. and Steu. p. 89. • Id. 

« 1 Bankt. ii. 27. I Ersk. vii. 64. 2 ^ I Ross' Lect 88. 

Bell's Com. 167, 656. 1 Ross' Lect. 83. « 1 Jurid. Styl. 4th edit 108 ; and 2 

Spott. Stvl. 15-16. 1 Jurid. Styl. 3d Jurid. Styl. 3d edit. 29-30. 

edit. 48-49. Steu. Ans. to Dirl. 89. » Bell's Pr. 2188. 

» 1 Jurid. Styl. 3d edit. 60. *<> Mackenz. Obs. 231. Tock t;. Pari- 

* 1 Jurid. Styl. 3d edit. 50-63. shioners of Auchtergaven, 12 Fp}\ 1635, 

» 1 Jurid. Styl. 3d edit. 60. there cited. 
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held that they were not comprehended under the statutes con- 
cerning grants of leases by beneficed persons, because those 
statutes relate to churchmen.^ 

Previously to the Statutes of 21 and 22 Vict. c. 83, the Uni- University 
versities of Scotland were under the immediate superintendence 135^ ^^ 
and control of the Crown, which power was exercised by the ap- 
pointment of Commissioners to make a royal visitation. Each of 
those Universities had a difierent constitution.^ The Masters of [132] 
the University of Aberdeen had the power of granting leases.'* An 
illustration of these powers is afforded by a decision, according to 
which an agreement settling the amount of a legacy entered into 
by Commissioners empowered by the Masters of that University 
was held to bind the University, on the principle that the major 
part of the members, in a regular meeting, having given commission, 
the deed was valid unless by the statute of foundation the dis- 
sentient members possessed a negative.* And the consent of the 
Principal of that University to a transaction relative to the rents 
appears not to have been deemed requisite ; for, notwithstanding it 
was argued that he had not consented, it was held that the Pro- 
fessors, subject to the ordinary legal restrictions, could act as ad- 
ministrators.* The Masters of the University of Glasgow, in the 
due exercise of their powers as administrators, were found entitled 
to bind their successors.* And it was afterwards decided that the 
sole right of administration of the proi>erty of that University or 
College (except of some parts specially conveyed otherwise) be- 
longed to the Principal and Masters, and that the Court of the 
Eector and his Assessors had no legal power of interference.^ A 
distinction between the University and the College of Glasgow 
(indicated in the immediately preceding case) was subsequently 
recognised ; for it was held that the College was a separate body 
within the University, consisting of the Principal and the Professors, 
called the Faculty, in whom the sole right of administration was 
vested.* A lease granted by the Provost of the University of St 
Andrews, without the concourse of the major part of the Masters, 
was found to be null.* On the authority of that case it was 



* Old College of Aberdeen v. Town 
of Abenleen, 1669, Mor. 2533 and 
6848, 2 Bankt. viii. 24. 

* Per Lord J.-C. (Boyle) and Lord 
Pitmilly in Mags, of Ed in. v. College of 
Edin., 15 Jan. 1829, F. C. No. 47, p. 333, 
7 S. 255. 

' Old College of Aberdeen v. Town 
of Aberdeen, ut gup. 

* Ross V, College of Aberdeen, 1678, 
Mor. 2536. 

* Burnett v. Simpson, 1711, Mor. 
2289. 



* Park V. University of Glasgow, 
1675, Mor. 2535. 

' Leeclnnan, &c. v. Traill, &c, 1770, 
Mor. voce College, App. 1. 

* Muirhead v. Grlassford, 16 May 
1809, F. C. No. 90, n. 266. Univer- 
sity of Glasgow V. Jacultv of Physi- 
cians and Surgeons of ulasgow, 12 
Nov. 1834, F.C. 6, 13 S. 9. 

» Skeen's Case, Feb. 1684, relied on 
in Haldane v. feymer and Ramsay, 
1707, Mor. 2387. Barclay v. Coll. ol 
l-t Andrews, 1684, Mor. 11,001, 7057. 
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afterwards decided generally that the BegeDts (or Masters) had 
a share in the goTernment or administration.* The administra- 
tion of the patrimonial and civil interests of the XTniversity of 
Edinborgh was conceded by the Principal and Professf»r8 to be 
vested solely in the Magistrates of Edinburgh, as patrons. The 
College was said to be a minor corporation, subordinate to the 
corporation of the City and Town Council ;* and the rights of the 
[133] Magistrates, as patrons, were held to extend to the govern- 
ment of all its affairs.' 

UiuTersitfes An important and beneficial alteration has been made by the 
^"^^^^ recent Statute of 21 and 22 Vict. c. 83 (2J August ISoS), entituled 
" An Act to make provision for the better Government and Dis- 
cipline of the Universities of Scotland, and Injproving and Kegu- 
lating the Course of Study therein, and for the Union of the two 
Universities and Colleges of Aberdeen." 

By the fifth section it is enacted that the Senatus Academicus 
of each of the Universities, consisting of the Principal and Pro- 
fessors, ** shall administer its property and revenues subject to the 
control and review of the Univereity Court, as hereinafter pro- 
vided." One-third of the Senatus shall be a quorum, and the 
Principal shall be the ordinary president, with a deliberative and 
casting vote. Conformably to the eighth, ninth, tenth, and 
eleventh sections, the Universitj' Court of each of the Universities 
of St Andrews, Glasgow, Aberdeen, and Edinburgh is differently 
constituted, and for the details of such constitutions reference is 
made to the words of the statute. In terms of section twelfth, 
article sixtli, the University Court of each University shall, subject 
to the provisions of the Act, have " power to inquire into and 
control the administration of the Senatus Academicus, or Principal 
and Professors of any College, for the revenue, expenditure, and 
all the pecuniary concerns of the University, and of any College 
therein, including the funds mortified for bursaries, or other pur- 
poses." By the fourteenth section certain persons named are 
appointed " Commissioners for the purposes of the Act" for a time, 
which must expire on the first day of January 1863. In terms of 
the fifteenth section, these Commissioners shall possess and exer- 
cise powers " to make such provision by ordinance as the Commis- 
sioners shall see fit, as well for the due preservation, administration, 
and disposal of the whole property, funds, rents, revenues, and 
endowments, as for the preservation and maintenance of all' the 

^ Haldane v, Bymer and Eamsay, ut ' Mags, of Edin. v. Coll. of Edjn., 15 
iup. Jan. 1829, F.C. No. 47, p. 333, 7 S. 

* Per Lord Glenlee. 255. 
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fabrics and buildings of or connected with the Universities and 
Colleges." The nineteenth section enacts that during the exercise 
of the powers of the Commissioners the powers of the University 
Courts shall be subordinate, but any of the rules, statutes, and 
ordinances of the Commissioners " may at any time after the 
expiration of the powers herein conferred on the Commissioners be 
altered or revoked by the University Court or the University, but 
only with the consent expressed in writing of the Chancellor 
thereof, and with the approval of Her Majesty and Council. 
Conformably to the [134] twenty-fifth section. Universities may 
sue and be sued by the title of " The University of," as specially 
named. 

The Statute 1633, c. 6, declared that it shall be unlawful for Art. 3— 
the administrators to " alter, change, or invert gifts of lands or ^!a^t:^a- 
heritages to colleges to any other use than that specifick use ^'*- 
whereunto they are destinate by the disponer himself." Craig 
limited the powers of the administrators of an university to grants 
for the period of twenty-one years or three lives, to be specially 
comprehended in the contract, and to be computed from the com- 
mencement of the grant.^ But subsequently it was determined 
that they might grant leases to last during their own lives, where 
the leases were not in diminution of the rental ; but being usufruc- 
tuaries and administrators only, they could not give obligations to 
renew in perpetuum, and that such obligations were not valid against 
their successors, because the college was corpus universitatis, and 
in the same condition with royal burghs, which could not oblige 
their successors to the prejudice of their patrimony. Accordingly, 
a lease to endure during the life of the Principal, and five years 
after, with an obligation to renew from time to time for ever, was 
foimd to be totally null, and the receipt of rent, after the expira- 
tion of the definite period, was decided to have been, not homolo- 
gation, but tacit relocation, because, for the obligation to renew 
there was no sufficient onerous cause alleged.* Nor could Pro- 
fessors do any act restricting or alienating their rents or other 
revenue, except for just and necessary causes.' But the admini- 
strators were entitled to compound claims where the transaction 
was for the benefit of the university;* and they could transact 
with relation to a mortification of which the event was uncertain 

^ Craig xi. 5. * Burnett^ &c., v, Simpson, ut sup, 

* Old College of Aberdeen i;. Town * Park v, Univei-sity ot Glasgow, 

of Aberdeen, 1669, Mor. 2533-4 and 1676, Mor. 2535. 

6848, 2 Stair viiL 20, Pardov. ColL t. xi. 

§ 4, 1 Bankt yiii. 24. 
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tl.roTj;rh th^; op^^ration of tL^r orlinaiy mles of law. The terms 
"control an^l r^ivi^iw" are afterwirls •l-s^i-ril-fnl as l-eing to inquire 
into and control tl»e administration by tL-i Str^atus Academicus of 
all the pecuniary concerns of the universities, which phraseology, 
aIthoTi;^h defective in precision, app-ears to imp^irrt that existing 
contractH will U^ valid.* 



1 Kry*.A V. OAW/^^ of Al-^r^i^n, 1673, 
Mor 2ri3«, 1 liai.kt. viiL 24. 

* MaxT7«ill tT. Coll^/ft of Gla*zow, 
1745, Mor, 15,744, Elch. Teinda, No. 

* TTie Author ia aware that a question 
baj! li*:*:n raise^l reLitive to the powers 
of the S^rnatuij Aca/lemicus and the 
other rtatutory functionaries of the 
University of fclinhur^^h Uj a^lmini'ter 
the property of that Univerbity. Tie 
property, it ia said, i« vei^ted by a series 
of royal charters and etatutea in the 
Corporation of the Citry- of Edinburgh, 
and that there not being words in the 
Act of Victoria transferring it to the 
functionaries of the University, there ia 



no d:vrs.tir:ire. The question of law is, 
whether property granted to the cor- 
poration in trust for the behoof and 
purp*''«*rs of the Unirersity can be 
vei-tel in the University functionaries 
ex vi gta*uii by wonls conferring the 
power of administration, but wimout 
express words of transference. If the 
statute were to be rigiilly construed, a 
question of diliiculty would emerge. 
But, as it is obviously conformable to 
the spirit aud intendment that the pro- 
perty should be vested in the function- 
aries of the University, the Legislature 
will probably solve the difficulty and 
give technical validity to its intention s 
by an amending Act. 
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Section IV. — ^Mortifications. 

Of a character similar to leases by the Church and Universities 
are those granted by the administrators of Mortifications. 

In Scotland, before the Reformation, there were numerous Admimstra- 
Sospitals, which were understood to come under the description of pJJ^^^^ ^°*" 
ecclesiastical benefices.^ By the canon law the superintendence of 
hospitals was vested in the bishop; but in Scotland a series of 
[136] Acts of Parliament conferred upon the chancellor, bishop, or 
special royal visitors, the power of visiting hospitals, and other 
mortifications, in order to ensure the proper application of the 
revenues, enforce the statutes of foundation, and remedy defects 
and abuses.^ Proceedings to compel the administrators to account 
continued, until a comparatively recent period, to be at the instance 
of the chancellor and bishop.' Portions of the estates of hospitals 
having been leased at low rents, the abuse was remedied by the 
operation of those statutes.* No modem instance of a royal visita- 
tion of hospitals has been discovered; but upon the analogy of 
universities, where it has been recently exercised,* there is no 
reason to doubt its competency. 

After the Eeformation (1578) the superintendence was claimed 
by the clergy.* Lands granted to hospitals were excepted from 
the Act of Annexation, under the provision that the rents should 
not be applied to any other purpose ;' and they were deemed to 
continue to possess the privileges of the Church.* The Statute 
1633, c. 6, prohibited any "inversion of the revenues from the 
specific object enjoined by the donor, and vested the right of action 
for enforcing the statute in the bodies themselves or in the bishop.* 
In 1650 a Presbytery claimed the right " to see that there be no 
dilapidations of the maills and duties of an hospital,'' and while, 
in consequence of the form under which it was pleaded, the 



^ Spotts. Relig. Houses, A pp.; Hope's 
Min. ^Tsct, ch. xx.. pp. 530-37 ; Connell 
on Tithes, 28 ; Connell on Par. ch. iv. 
p. 465. 

« 1427, c. 27; 1457, c. 69; 1466, c. 10; 
1540, c 101 ; 1578, c 63 ; 1696, c. 29 ; 
1698, c 21 ; Balfour 130, c. iv. ; Mackenz. 
Obs. 11, 53, 188 ; 2 Bankt. viii. 23 ; For- 
bes on Tithes, 246 ; Pardovan Coll. b. 
ii t xiv. sec. 20; Dunlop on Poor Laws, 
No. 116, p. 72; Dunlop on Paroch. Law, 
406. 

» Mackenz. Obs. 11, 188; Hosp. North 
Berwick, Jan. 1667, cited Mackenz. 
Oba. 188. 



* 2 Bank. viii. 23. 

* Royal Visitation of University of 
Edin. 1862, and of all the Scotch Uni- 
versities, 1830, and of the Universities 
of Glasgow and Aberdeen, 1836-7, and 
of the University of St Andrews. 

® Book of Policy, c. ix. sec. 2, and 
c xii. sec. 12; Spotts. Ch. Hist. 297, 
300 ; 2 Pardov. Coll. xiv. 21. 

^ Findoury v. Town of Brechin, 1682, 
Mor. 7982 ; Mackenz. Obs. 231 ; 2 Bank, 
viii. 23 ; Connell on Par. ch. iv. p. 465. 

® 1 Craig, xiii. 18. 

•Mackenz. Obe. 369; Pardov. Coll. 
IL 17 ; 2 Bank. viii. 25. 
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claim was disregarded, the right of pleading it competently w«w 
reserved.^ 

Whether the Act 1690, c. 6, could be deemed to imply the 
transference to Presbyteries of tliose powers of bishops, has been 
held to be questionable;^ but it has also been said that those 
powers might probably be held to be vested in them.* Mortifica- 
tions continued to be deemed religious acts.* The analogy of 
hospitals to matters ecclesiastical had been so far acknowledged, 
that, in order to facilitate the collection of their revenues, the " acts 
and laws," [137] relative to the levying of the stipends of the ** minis- 
ters of the gospel " were extended to them by the Statute 1696, c. 14.* 
It has been decided by the House of Lords that the Presbyteries 
come in the place of the bishops, to the effect at least of having a 
title to sue." And in one special class of cases (to be immediately 
noticed) those powers have been exercised by the Church Courts. 

The Court of Session possesses immediate powers of controlling 
administrators, as in certain cases was expressly recognised ;^ and, 
as in others, was not questioned.* Actions for mal-ad ministration 
are competent to any person who has a legal interest to benefit by 
the institution,* and to any administrator.*® 

In dealing practically therefore with the administrators of 
mortifications, lessees should know that a transaction may be 
challenged by a suit before the Court of Session, or by Eoyal 
Visitors, or perhaps by the Presbytery. 
MortificA. The minister, elders, and heritors of a parish are, in the absence 

poor. ^ * of a special destination, the administrators of property mortified 
for behoof of the poor generally, or given to the patrons and over- 
seers of the poor ; for to that effect they are deemed a corporation, 
each member having a vote.'^ By an Act of the General Assembly 



^ E. of Roxburghe v. Tenants of Mai- 
sondieu, 1650, 1 B. S. 461. The action 
Mas one of removing by a landlonl 
against his tenants, and the Court did 
not respect the Presbytery's claim in 
tliis judgment possessory, resei-ving 
what could be said against the pui'suer's 
right in jpetitorio, 

« 2 Bankt. viii. 26. 

* Dunlop on Poor Laws, No. 115, p. 71. 

* 2 Dallas 530. 

* 2 Bankt. viii. 27. 

«Mag8. of Perth v. Black, 1730; 
aflf. 1 Cr. and St. 39. Dunlop. Paroch. 
Law, 404-6. 

^ Merchant Company of Edin. v. Govs, 
of Heriot's Hospital, 1765, Mor. 5750. 
Macausland v, Montgomery, 1793, Mor. 
2010, Dunlop on Poor Laws, No. 117, 
p. 72. 

8 Christie v. Mags, of Stirling, 1774, 
Mor. 5755. Moore's Trs. v. Wilson, 26 



June 1814, F.C. No. 196, p. 663, Bow 
V, Provost of Stirling, 6 Dec. 1825, 
F. C. No. 18, p. 103, 4 S. 276 ; Dunlop 
on Poor Laws, ut sup, 

• Cases of Merchant Conip. of Edin., 
of ChriHtie, and of Bow, ut sup. Ross 
V. Govs, of Heriot's Hospital, 14 Feb. 
1843, 6 D. 689, 16 Jur. 298, Dunlop 
on Poor Laws, No. 115, p. 72, Dunlop 
Paroch. Law, 406. 

^® Macausland v, Montgomery, ut sup, 
Ross V, Govs, of Heriot's Hospital, ut 
sup, Dunlop on Paroch. Law, 406. 
Dunlop on Poor Laws, No. 1 15, p. 72. 

*^ Iiers. V. Min. of Humbie, 1761, 
Mor. 10,556. Min. of Dairy v. Newal, 
1791, Mor. 14,557. E. of Galloway v. 
Min. of Dairy, 22 Feb. 1810, F.C. No. 
197, p. 594 ; Cardross, 1789, there cited ; 
Dunlop on Poor Laws, No. 113, p. 70 ; 
Dunlop Paroch. Law, 403. 
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of 1700, presbyteries are directed to superintend the administration 
of mortifications belonging to the parochial poor, and to sue those 
guilty of dilapidations ; and synods are enjoined to take care that 
presbyteries perform that duty.^ A presbytery is entitled to sue 
in the name of the kirk-session, upon a grant for charitable pur- 
poses made to that kirk-session.* 

Mortifications are now ordinarily constituted in the form of Trusts, 
trusts.^ In some deeds the powers of the administrators with 
[138] relation to granting leases are minutely described. There are 
inserted, — the duration, as for nineteen years, or from three years 
to three years, — the mode of letting, viz., by public roup, — a clause 
prohibiting the factor from letting at a diminished rent, — and 
many eimilar details * Other deeds are merely ordinary disposi- 
tions to administrators for the uses contemplated.* 

As he does with relation to colleges, Craig limits the powers of 
the administrators of hospitals to granting leases for twenty-one 
years, or three lives, specially to be comprehended in the contract, 
and to be computed from the beginning of the grant.* While 
administrators cannot alienate gratuitously,^ they can for the benefit 
of the mortification;' and consequently they can grant leases of 
the duration and under the stipulations compatible with the rules 
of good administration. Administrators were held to be entitled 
to let leases " for some years " of the unfurnished apartments of 
an hospital.^ And it was decided that a lease was warrantable 
when its terms were beneficial to the institution.^® 



^ Acts of Assembly, Act xziL p. 28. 
2 Pardov. Coll. xiv. 16. [See below, 
note* A 

^ Mags, of Perth v. Black, ut sup, 
[By 8 and 9 Vict. c. 83, s. 52, heritable 
or moveable property vested at the date 
of the Act (1845) "in the heritors and 
kirk-sesaion of any parish, or the magis- 
trate or magistrates and town-council 
of any burgh, or commissioners, trustees, 
or other persons on behalf of the said 
heritors and kirk-session or ma^trates, 
or magistrates and town-council, under 
any Act of Parliament, or imder any 
law or usage, or in virtue of gift, grant, 
bequest, or otherwise, for the use or 
benefit of the poor of such parish or 
burgh," may, m>m a date to be fixed 
by the Board of Supervision, be re- 
ceived and administered by the Paro- 
chial Board of the parish or combination 
in whom the right thereto shall be 
Tested. Such property is either to be 
held by the prior administrators for 
behoof of the Parochial Board or con- 
veyed to it. See liddell v. Kirk-Ses- 



sion of Bathgate, 14 July 1854, 16 D. 
1075. Hardie v, Kirk-Session of Lin- 
lithgow, 15 Nov. 1855, 18 D. 37. 
White V, Kirk-Session of Kinglassie, 
14 June 1867, 5 Macph. 869. Smith's 
Poor Law, p. 21, seq. Flockhart v. 
Kirk -Session of Aberdour, 24 Nov. 
1860, 8 Macph. 175.] 

8 1 Bell's Com. 38. 

* 2 Dallas' StyL 532-33, and 546-7-8. 

^ 1 Jurid. Styl. 4th edit. 9 and 51- 
62. 

^ Christie v, Mags, of Stirling, ut sup. 
Dunlop on Poor Laws, No. 114, p. 70. 

^ 1 Craig, xi. 5. 

^ Merchant Cojr. of Edin. v. Govs, 
of Heriot's Hospital, ut sup, Moore's 
Trs. V. Wilson, tU sup, Dunlop on Poor 
Laws, ut SUV, 

^ Case of Heriot's Hospital, noticed 
in Mackenz. Ob. 369, but without a 
date. 

10 Town of Edinburgh v, Binny, 1694, 
Mor. 9107. Dunlop on Poor Laws, ut 
sup, Dunlop on Paroch. Law, p. 404. 
[2 MTjaren on Trusts, 392.] 

10 
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gude and patrimony of all burghs " within the realme sail be yearly 
bestowed at the sight of the magistrates and conncill of the saides 
burrowes, to the doing of the commoun affaires thereof allanerly, 
after the zearly rouping and setting thereof, as use is, conform to 
his Majesty's formes, acts, and statutes, anent the employing of 
the common gude within the saidis burrowes." 
i*t'of In terms of these statutes, that part of the common good which 

consists of imposts, customs, and similar branches of revenue, 
ought to be let annually.^ In one ceise, as appears, not from the 
report, but from the pleadings,* a lease for six years of the impost 
on wines was sustained. As formerly stated, there was pleaded a 
special power to let the revenues in whatever manner was thought 
proper. Notwithstanding which, the decision on this point, as 
on the mode of letting, is questionable, because at variance with 
[145] statute and precedent. The 3 Geo. IV. c. 91, contains no 
express provision, but recognises the practice of annually letting 
part of the revenue. In Mackenzie's time the rule was observed in 
practice,® and it has been generally observed since. 
Ltt of rents Those parts of the revenue which consist of the rents of herit- 
property. able property can be let for three years only. On this matter the 
provision of the Statute 1491 c. 36, is express, and it has been held 
to be operative.* Although no express decision on the subject ap- 
pears, yet where the question regarded the period for which the 
heritable property itself could be let, it was assumed by both parties 
that leases. of the rents were subject to this limitation.* It has 
been doubted whether such leases can be let " from three years to 
three years, for many three years, on one paper ; " or if, on such 
obligations, the magistrates can be compelled to renew the leases, 
because if that were sustained the statute might be easily eluded.^ 
But it was decided that this nullity was not receivable ope eoccep- 
tionis, especially if not pleaded by the burgh.^ And it has been 
said that leases so granted seem to be valid if restricted to three 
years.® In more recent times leases of the rents of the heritable 
property of burghs appear to have been little known in practice, 
and there has not been discovered any modern decision concerning 
them. 

1 Mackenzie's Ob. 106. 2 Bankt. ix. 19. Ob. 106, 286 ; 2 Bankt iii. 73 ; 2 Eisk. 
Jack V. Town of Stirling, 1681, Mor. iii. 15. 
1838, 2496. « Dean t?. Mags, of Irvine, 1762, Mor. 

> Macghie v. Mags, of Edinburgh, 2522-3. 
1735, Mor. 251 ; Sees. Pa, of Fol. Die. « Mackenzie's Ob. 106. 
p. 1193, et ««g.. Adv. Lib. ^ Earl of Galloway v. Burgesses of 

» Mackenzie's Ob. 106. Wigton, 10 Feb. 1631, cited by Mac- 

kenzie's Ob. 106, Mor. 7193 and 7835. 
^ Mackenzie's Ob. 106. 



* King V. Bur^h of Aberdeen, 1491, 
Mor. 7853 ; 1 Craig, xv. 16 ; Mackenzie's 
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Anciently the Statute 1491, c. 36, seems (erroneously) to have U9i, c 36 
been so construed as to include not merely leases of the rents, but 
of the heritable property itself.^ In a case cited by Balfour,^ the 
st-atute was deemed to have barred leases of any part of the common 
good for more than three years ; but this is contradicted by the 
statute itself, on which, embodying it, the decision expressly pro- 
ceeds. This opinion does not appear to have prevailed in more 
modern times, as it is not expressed by Mackenzie in his Observa- 
tions on the statute, nor mentioned by Stair. 

There seems to have existed a practice by which leases beyond ^i*?^®"^** 
three years were sanctioned by the authority of the Convention of 
Koyal Burghs.* A lease for two nineteen years without that 
sanction was sustained by the plurality of the Court ; and there was 
allowed afterwards a proof (before answer) of the value of the subjects, 
and of the custom of ratification by the Convention. "• At a subsequent 
period it was [146] said that burghs could not feu their lands with- 
out permission by the Convention;* but leases for nineteen years 
were held to be valid, on the principle that the Act 1491, c. 36, was 
never intended to restrain magistrates from feuing or granting 
long leases of their lands: and if it ever had, that part of the 
statute was in desuetude.* Subsequently the power of alienation 
having been explicitly recognised,^ and, by necessary consequence, 
that of granting leases of such duration as was requisite for the 
purposes of due administration, the power has not since been 
questioned; and by the 3 Geo. IV. c. 91, it is sanctioned upon 
compliance with the statutory rules. 

Occasionally burghs have leased their common property for 
grassums,® and they have the power of granting rental rights.** 



By the Statutes 3 and 4 Will. IV. c. 77 (28th August 1833), Art. 5.- 
and 4 and 5 Will. IV. c. 86 and 87 (15th August 1834), municipal ^^Zd^of 
constitutions were conferred upon thirteen burghs not royal, but ^^ ^» 
which, by the Act 2 and 3 Will. IV. c. 65 (15th July 1832), had u^ ^i. 
acquired the right of electing members of Parliament. In none of 
the statutes relative to those burghs has any distinctive name 
been given to them, but in common parlance they were called 



• 

^ Balfour 45, c xiv., 1 Craig, xv. 16. 

* The King v. Boi^h of Aberdeen, 
1491, Mot. 7853. 

^ Mags, of Edinburgh v. Paterson, 
1690, Mor. 2496. Hope's Min. Prac. t 
ix. sect 16, Note. 

* Mags, of Edinburgh v. Paterson, %U 

MKp. 

* Hope's Min. Prac. ut mp. 
'Dean v. Magistrates of Irvine, ut 



mp. Elch. Burgh-Boyal, No. 33, 2 
Bankt. ix. 19, 2 ]^k. iiL 15. 

7 Macdowal v. Mags, of Glasgow, 
1768, Mor. 2525. 

^ Vide examples in p. 61 of Add. Pet 
for W. Murray, in Earl of Wemyss v, 
Murray, 17 Nov. 1815, Fac. Coll. No. 2, 
p. 8. 

» Earl of Galloway v Tailzifer, 1627, 
1631, Mor. 7193-5. 
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" Parliamentary Burghs,'' which name was afterwards incidentally 
sanctioned by the Legislature. 
3 and 4 w. In them, as in royal burghs, the municipal administration is 
■ *■ ' ' vested in the town-councillors chosen by the electors ; and in so 
far as relates to administration, the constitution and powers are 
substantially the same as in burghs-royal. The councillors, by 
section seventeenth, elect the managers of charitable and other 
public institutions ; and by section eighteenth, where any trust or 
management was vested in the eidsting magistrates and councils, 
the same powers are to belong to those elected under the provisions 
of the Act. Section twenty-first reserves to crafts, trades, and 
guildries, the right of electing their own office-bearers and manag- 
ing their affairs. By section twenty-fifth the administration is 
devolved on managers where there is no legal council or magis- 
tracy. The thirtieth section bears that the magistrates and town 
council to be elected under the authority of the Act " shall have 
such and the like rights, powers, authorities, and jurisdiction, as is 
or are possessed by the magistrates and council of any [147] royal 
burgh in Scotland," under certain exceptions and restrictions re- 
lative to civil and criminal jurisdiction. 

The magistrates and council of the parliamentary burghs are 
Whether thus vestcd with the same powers of administration as those of 
are^uw^ royal burghs. But it is a new and important question, whether 
tornieB of 3 they must be governed by the regulations of the 3d of Gteo. IV. c. 
91 { ' 91 ? There is no case in which this question has emerged ; and 
while it is one of difficulty, it may rather be deemed that they could 
not be subjected to these regulations. The investment in the 
magistrates and council of parliamentary burghs of the same powers 
and authorities as those possessed by the functionaries of royal 
burghs, might appear to involve the construction that they were to 
have those powers under the same restrictions. This view may 
seem consonant with expediency and with ordinary inference ; but 
it may be doubted if it is in accordance with the rules of statutory 
construction. The Statute 3 and 4 Will. IV. c. 77, neither by 
detailed provisions, nor by words, nor by inference, embodies 
either the 3 Geo. IV. c. 91, or any section of 3 and 4 Will. IV. c. 
76, which, even by implication, recognises that statute. But a 
statute conferring powers is not, by implication, held to embody 
the enactments of a previous restraining statute. For, had the 
Legislature intended that it should, they would have made pro- 
vision to that effect. If this view shall be considered sound, 
parliamentary burghs will, in administration, be governed by the 
rules of common law, the nature of which will be stated under the 
next article. 
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The magistrates of a Burgh of EEGAiiiTT have the same Art 6.— 
power with the magistrates of a royal burgh of granting feus of the ^J'^JJ^^ 
common good,^ and consequently of granting leases. But grants ^^^^ 
by these communities are governed by the rules of common law, ReguiUycMd 
because the statutory provisions relative to the powers of adminis- ^^'''*^- 
tration apply to royal burghs only. The office of chamberlain, and 
the rules enforced by him, included burghs-royal alone.* The 
Statute 1491, c. 36, and 1535, c. 26, relate solely to "our soveraine 
lorde's borrowes." The Act 1593, not embodying any terms of 
limitation, mentions generally "all borrowis within the reahn." 
But as it refers to preceding statutes made relative to the " saidis 
borrowis," and as these include only burghs-royal, it is, by its 
purview [148] and intendment, confined to them. And the Statutes 
1693, c. 28, and 3 Geo. IV. c. 91, are expressly limited to burghs- 
royal. 

The statutes specially applicable to burghs of regality have no statute as 
reference to the powers of administration. The Act 1606, c. 16, ^ r^^j-^ 
ratifies all Acts of Parliament and laws concerning the immunities 
and privileges of burghs-regal (of regality). The Statute 1698, c. 
19 and 20, confers on burghs of regality and barony certain com- 
mercial privileges. The 20 Greo. II. c. 43 (the Jurisdiction Act), 
reserves (section twenty-six) in the same state as prior to that 
statute the jurisdiction of burghs of regality and barony dependent 
upon royal burghs ; and reserves (section twenty-seven) the juris- 
diction of those which at the date of the statute were independent 
of the Lords of Eegality or Barons ; and the Statute 35 Geo. III. 
c. 122, authorises the sovereign to erect free and independent burghs 
of barony on those parts of the sea-coast on which the fisheries are 
carried on, in the manner usually practised before the Statute 20 ^ 

Greo. II. c. 43. None of the statutes contain any provisions regu- 
lating the administration of property of those communities. The 
twenty-sixth section of the 20 Gteo. II. c. 43, has been held to 
have preserved entire the jurisdiction of burghs of regality and 
barony dependent upon burghs-royal.* But there is no authority 
for holding that property belonging to the royal burghs, as Lords 
of Begality or as Barons, is to be administered in terms of the 
statutes governing that of the royal burghs themselves. 

1 Cathie v, Mags, of MuBselbuigh, ' Proc-Fisc. of Gorbals v. Macarthur, 

1762, Mor. 2621, Elch. Burgh-Royal, 1776, Mor. 7381, 6 Br. Sup. 494. 

Ko. 82. Mags, of Eilmamock v, Inhabi- Begbie v. Brown, 1776, Mor. 7709. 

tants, 1776, Hailes 738, 6 Br. Sup. Douglas v. Dowie, 30 May 1817, Fac. 

406. ColL No. 118, p. 343; aff. 27 March 

> It Cam. Reg. Maj. 162, et ieq.; Bal- 1822, 1 S. App. 126. 
four 676, c. 1 ; 4 Stair, i. 3 ; 4 Bankt 
XX. 10 ; 1 Eiak. iv. 38. 
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by As burghs of regality and barony are corporations consisting of 
OT^ecuo ^ ^^^ inhabitants of a determinate tract of ground within the barony, 
ruiei of ^nd Subjected to the government of magistrates,^ and as they are 
law. "corporations, and manage their own concerns,"^ they must, 

although not subject to regulations strictly defined, manage their 
property according to the rules of good administration. Where a 
question (to be noticed hereafter) arose relative to a particular act 
of alienation, this principle was conceded by the magistrates of a 
burgh or barony .' The magistrates of a burgh of barony possessed 
of very extensive privileges were found not to be entitled to dis- 
pone the superiority of the burgh in liferent. Throughout it was 
conceded that the magistrates were bound to exercise a prudent 
administration and judicious management of the common good ; 
and it was held that, being only trustees for the community, they 
w^ere bound to use the power of alienation only for the good of the 
burgh, and that an act which' was not a judicious exercise of power 
was [149] invalid. *• The same rule necessarily applies to leases of 
the revenues or property of such communities. 
Letshooid Conformably to a practical rule formerly stated,* it will be 
^ Art^**^ prudent for a lessee to obtain a previous act of council But it 
cannot be affirmed that such a warrant is indispensable. In a case 
already cited,^ the opinions delivered are applicable to burghs 
generally ; but the special matter having relation to a royal burgh, 
the dicta do not necessarily include other burghs, although by 
analogy the rule would probably be extended to them. Reduction 
on the ground of the want of a proper consideration would succeed 
on the principle. But that case cannot be deemed decisive, 
because, although the want of roup was pleaded, it did not form 
the gist; and the matters mainly urged were the adequacy or 
inadequacy of the price and the general bona or malajides of the 
transaction. In a subsequent case the point was made;'^ but as 
the transaction was in itself held to be invalid, it was not necessary 



dboncfl. 



1 1 Ersk. iv. 30. 

« 2 Bankt. iii. 76. 

' Wilson V. Stony and Mags, of 
Paisley, 1776, Mor. 2529. 

^ Stewart i;. Mags, of Paisley, 22 Jan. 
1822, Fac. ColL No. 148, p. 604. 

^ Vide sup, sees. ilL and v. of this 
chapter. 

^ Mags, of Selkirk v. Clapperton, 11 
June 1828, F.C. 994, 6 S. 956. 

^ Stewart v. Mags, of Paisley, ut sup. 
The pursuers, supporting the necessity 
of apublic roup, relied, Ist, on Wilsons 
V. Wilson, 1789, Mor. 16,376, in which 
it was decided that a tutor obtaining 



in his own name a lease of lands for- 
merly held by his pupils, is accountable 
to them for the profits ; and 2d, upon 
the York Buildings Co. v. Mackenzie, 
1793, Mor. 13,367, in which, as re- 
versed upon appeal, it was decided 
that the common agent in a ranking is 
disqualified from purchasing at the 
judicial sale carried on under his direc- 
tion. One point there made was, that 
it was his duty to bring the property 
to a public sale. The defenders (Stew- 
art and others), against the necessity 
of a public roup, relied upon Wilson v. 
Storry, ut sup. 
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to determine the subordinate matter relative to the mode of 
transacting. 

The right of any burgess to challenge the alienation of the 
heritable property of a burgh of barony on the ground of mal- 
administration was sustained.^ But, on the analogy of royal 
burghs, that right is now questionable, unless the acts of mal- 
administration affect the private or patrimonial rights of the 
burgesses.^ 

There are numerous other corporations constituted for com- Art. 7.— 
mercial, charitable, and other purposes, and governed by various ddc, and 
rules, which, as they possess property, are occasionally lessors, ^^^i^" 
They are constituted by statute, royal charter, or seal of cause. 
In granting deeds they act by their constitutional organs, as 
special officers, trustees, or committee of directors.^ Corporations 
by seal of cause are subordinate civic bodies, created by burghs 
which generally [150] possess that power of creation.* The box- 
master of such a corporation can discharge only the rents payable 
during his incumbency, and not future rents, without an express 
order from the body;* and therefore without that warrant he 
could not exercise the power of granting leases. 

Corporations, it has been held, may exist by prescription or 
long usage alone, without creation by statute, charter, or seal of 
cause.^ But as the decision is not free from doubt, especially 
since a recent judgment of the House of Lords,' a lessee (of a 
subject belonging to a body whose corporate character is doubtful) 
ought in prudence to procure, for the warrant of his lease, a 
document proceeding upon the authority of all the members, or of 
as many as possible. 



Section VI. — Public Trusts. 

While there are numerous trusts resembling corporations, for 
public purposes only, but constituted by special statutes, there are 
others of a general nature, either created by statute or existing at 
Common Law. 



1 Wilson V, Stony, ut sup, 

^ Burgesses v. Mags, of Inyemry, 14 
Dec 1820, F.C. 218. 

» 1 Bankt. ii. 18, 19. 1 Ersk. viL 64, 
Note (by Ivory), 260. 

« 1 Ewk. vii. 64. 

^ Hammermen of Edinburgh v, Stew- 
art, 1664, Mor. 2541. 

• 1 Ersk. vii. 64, Note 260. Maltmen 
of Glasgow V. Tennent. 1749, Elch. 
(Prescription), No. 30. Feuais of Kelso 



V. D. of Roxburgbe, 1766, Mor. 1830. 
Wrights of Qlasgow v. Crosse, 1766, 
Mor. 1962. Begbie and Gibson v. 
Brown, Jan. 1776, Mor. 7709. Skir- 
ving V, Smellie, 1803. Mor. 10,921. 
Gray t?. Guildiy of Aroroath, 16 Jan. 
1823, 2 S. 123. Writers to the Signet 
V. Grahame, 13 Feb. 1823, 2 S. 214. 

' Graham v, OfSce-Bearers of Writers 
to the Signet, 21 June 1825, 1 W. and 
S. 639. 
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jphJ^ (1) Fbiendlt Socibtibs.— [The 38 and 39 Vict c. 60, repeals 

wdtutnai, all the previous statutes relative to friendly societies, so that from 
mgsocietiet. Ist January 1876 it is now the only statute, but the repeal does 
Friendly not, by soctiou secoud, aflPect societies registered or certified under 
Acto/i876. the Acts repealed, which are to be deemed societies registered 
under this Act (§§ 2, 5, 6.) 

[Section 16 (sub-sec. 2) enacts that " a society, or any branch 
of a society, may (if the rules thereof so provide) purchase or take 
on lease in the names of the trustees for the time being of such 
society or branch, in every county where it has an office, any 
land, and may sell, exchange, mortgage, lease, and build upon the 
same, . . . and no purchaser, assignee, mortgagee, or tenant 
shall be bound to inquire as to the authority for any sale, ex- 
change, mortgage, or lease by the trustees, and the receipt of the 
tnistees shall be a discharge for all moneys arising from or in 
connection with such sale, exchange, mortgage, or lease ; and for 
the purpose of this section no branch of a registered society need 
be separately registered: Provided that nothing herein contained 
shall enable any benevolent society to hold land exceeding one 
acre in extent at any one time." 

[Friendly Societies therefore may either take or grant leases or 
sub-leases, acting in either case in the name of their trustees, in 
whom all their property is vested.] 

(2) Industbial Socibtibs.* — [Industrial and provident societies 
may be formed, with limited liability, for the purpose of carrying 
on any labour, trade, or handicraft, whether wholesale or retail, 
except banking, and of applying the proceeds for any purposes 
allowed by the Friendly Societies Acts or otherwise permitted by 
law. These societies are now regulated by the Acts 25 and 26 
Vict. c. 87, and 30 and 31 Vict. c. 117, all previous Acts on the 
subject being repealed. The certificate of registration constitutes 
the members of such societies into a corporate body, " with power 
to purchase, erect, and sell and convey, or to hold lands and build- 
ings."^ By an explanatory Act passed in 1871,' it is provided that 
the rules of any such society may provide from time to time, inter 
alia, "for the management, laying out, leasing and subleasing, 
(whether at rackrent on building, mining, quarrying, or improving 
leases or otherwise howsoever, and whether to members of the 
society or other persons)" "of any lands or buildings for the time 
being held by the society;" " and for the appropriation of the rents 

^ [The previous edition contained a 25), which, with a subsequent statute of 

brief account of tlie Industrial and Pro- 18 and 19 Vict., have been repealed.] 

vident Societies Act, 1862, and Amend- « [30 and 31 Vict c 117, § 4.] 

ing Acts (16 Vict. c. 31, and 17 Vict. c. » [34 and 35 Vict c. 80, § 1.] 



B. I. o. m. 8. VL] PUBLIC TRUSTS— INDUSTRIAL SOCIETIES. 159 

to be received in respect of any such lands or buildings. Although 
the powers of leasing are of a very wide description, it is chiefly 
building purposes that such societies are formed, and probably only 
one or two as yet exist in Scotland. The Act refers to the rules 
for provisions as to the mode of granting leases ; and lessees ought 
to ascertain in every case on whom the power is conferred of con- 
tracting for and executing leases of the society's lands and build- 
ings. In general that power will be vested in the managing com- 
mittee or directors, and the resolution authorising the tack should 
bo recited or referred to.] 

(3) Building Societies. — [The Building Societies Act, 1874, Buflding 
enacts (§ 37) that such a society may hire or take upon lease any a^^^^dts 
building for conducting its business, and may hold upon lease any ^'^^t. c. 42. 
land for the purpose only of erecting thereon a building for con- 
ducting the business of the society, and may let such building or 
any part thereof. Building societies receiving a certificate of in- 
corporation under this Act are lessors or lessees in their corporate 
name.] [152] This statute does not authorise or contemplate the 
formation of a joint-stock society for the purpose of erecting or 
purchasing houses to be let and the rents shared among the mem- 
bers, but for the purpose of affording the means of enabling each 
member individually to acquire such property. 

By the General Eoad Act for Scotland, 4 Qeo. IV. c. 49 (4th Art 2.— 
July 1823), continued by 1 and 2 Will. IV. c. 6 (30th July 1831), f^^ 
th« road trustees of the different counties are empowered to grant 
leases of the tolls. The eighth section confers upon the majority the 
right of exercising " aU the powers and authorities" vested in them 
by the statute, and the tenth authorises a division of the roads into 
districts. The fifty-fourth comprises the details relative to letting 
the tolls. Firsts they must be let at a meeting of the trustees ; 
second^ the mode of letting shall be, in the first instance, by public 
roup ; but third, if they cannot be so let, private tender is declared 
lawful ;,^r^A, the duration shall not exceed three years ; hndjijih, 
the trustees themselves may bid. Although the tolls be advertised 
to be let by the general trustees, the leases may be granted by the 
district trustees or even by their convener ; but where the convener 
of the district trustees granted a lease, the general trustees were 
held to be so far the lessors as to be liable, conjunctly with those 
for the district, for damages incurred by eviction.^ 

Property is sometimes vested for religious purposes in the Art. 3.— 
trustees of communities of dissenters. As the right is of an ano- cam^- 

1 Fairlie v. Gibson, 22 May 1829, 7 S. 637. '"^- 
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malous kind, an intending lessee ought to be careful in assuring 
himself of the validity of the title of the lessors. These communi- 
ties (with a statutory exception or modification to be immediately 
noticed) are not corporations known in law, but they are tolerated 
under the operation of the Statutes 1690, c. 5 and 27, and 1710, c. 7, 
and are entitled to hold property. But they in so far resemble cor- 
porations that there exists a body capable of perpetual succession 
80 long as there remain any who adhere to the religious principles 
of the [163] institutors.^ 

Originally it was decided that, not being bodies-corporate, they 
could not hold property either by themselves or trustees.* Their 
right to hold by trustees was afterwards recognised, and was decided 
Z^!^w8 ^ ^® ^^^ *^® behoof of the majority of the contributors.* But sub- 
sequently the right was found to exist for behoof of a society of 
contributors forming, by themselves or others with them, a congre- 
gation of a particular denomination.* On a remit from the House 
of Lords,* the Court pronounced a judgment the same in substance, 
which upon appeal was afl&rmed on the ground that where it was 
difficult to ascertain who were the legal owners as representatives 
of the contributors, the property belonged to those who adhered to 
the religious principles of the persons by whom it was acquired.' 
13 Vict c. ^ recent statute has placed religious communities in a position 
(sic. 1.) somewhat diflFerent as to one special effect from that which they 
formerly occupied with relation to property. It bears that wher- 
ever heritable property consisting of lands or houses, in Scotland, 
has been or may be hereafter acquired by any congregation, or 
society, or body of men associated for religious purposes, or for the 
promotion of education, ao a chapel or other place of worship, or as 
a dwelling-house for the minister of such congregation, or for other 
purposes specially named and enumerated, and wherever the charter, 
disposition, or conveyance of such heritable property has been or 
may be taken in favour of the minister, kirk-session, or other 
enumerated office-bearers, or of trustees, or of parties named in the 
deeds of conveyance, or of the individuals composing the corpora- 
tion or society— the feudal conveyance followed by infeftment, or 
the lease, shall vest the parties named and their successors in 
office in full right to the property. The rights conferred by this 
statute are, by the specification and enumeration, limited to pro- 

1 1 Ersk. vii. 64, note *. 1791, Mor. 14,583. Dunn v, Brunton, 

* Wikon V. Bryson, 1762, 6 Br. Sup. 1801, Mor. App. Society, 3. 

798. Elchies, Title to Pursue, No. 1. * Davidaon v. Aikman, 1805, Mor. 

Pollock V. Wilson, 1752, Elch. ib. No. 2. 14,584. 

More's Notes, ciii. * Craigdallie ». Aikman, 5 Feb. 1813, 

« Wilson i;. Jobson, 1771, Mor. 14,555, 1 Dow 1. 

16,132, Hules 462. Allan v. Macrae, ® Craigdallie v, Aikman, 1820, 2 Bligh 

529. [5 Pat. 719, 6 Pat. 618.] 
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perty acquired for the special purposes named and enumerated, and 
[it] does not comprehend property applied to any other purpose, 
although connected with the general objects of the religious body. 
The [154] statute therefore cannot be deemed to have afiEected the 
ordinary powers and rights of such bodies, which continue as they 
were under the common law. 



Section VII. — Administrators partly Public and partly 
Private. Associations under Dwelling-houses Act. 

The Statute 18 and 19 Vict. c. 88 (14th August 1855), is 
entitled " An Act to facilitate the Erection of Dwelling-Houses for 
the Working-Classes in Scotland." Where (sec. one) four or more 
persons, "associating" for the purpose of erecting new, or improv- 
ing existing dwelling-houses, for the working-classes in Scotland, 
shall have subscribed the requisite capital and framed the contract 
of copartnery containing provisions for the management of the 
affairs of the association and rules " for the upholding and occupa- 
tion of the houses, and for letting and granting tacks of the same," 
they are empowered to present a petition, vouched by plans and 
specifications and an estimate, to the Sheriff, and in certain burghs 
to the Dean of Guild, who if satisfied (sec. second) shall grant 
a warrant for the erection or improvement of the houses, and of 
the registration of the contract. The fourth, fifth, sixth, seventh, 
ninth, and tenth sections, contain provisions relative to inspection, 
title, dealing with the superior, transfers of shares and similar 
details; and the eighth section enacts that the registered rules 
shall be " real burdens on and affecting the said houses and other 
subjects of the association," and that they may be enforced by 
summary process against any owner or occupant by any other, by 
the association, or by the Procurator-fiscal. 

Provision is made (sec. eleventh) that the buildings shall perma- 
nently be held and let by the association without grassums, and for 
periods not exceeding twenty-one years, or that the association shall 
have power, after public notice, to " dispone to individuals in tack or 
rental rights" separate lots of the dwelling-houses for a grassum 
or price to be paid together with a yearly tack-duty equal to the 
fen-duty or ground-annual payable to the superior, with a certain 
addition and a duplication for the year when a duplicand is due. 

By sections twelfth and thirteenth, provision is made for the 
formation of a " register or rental book," in which all tacks and 
rights are to be entered, according to scheduled form and specified 

11 
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tutors must govern themselves by the rules of souud administra* 
tion. [The Court therefore has authorised tutors-nominate to let 
for nineteen years to a previous tenant after a judicial valuation, 
but without advertising the farm.]^ They cannot in the ordinary 
case let for a rent lower than that previously obtained.* When 
the former rent cannot be privately obtained, the lands ought to be 
let by auction, and a lower rent may then be taken.' Grassums, 
anticipation of rent, and similar transactions are inadmissible, be- 
cause extraordinary. Nor can rental rights be originally granted 
by tutors, but they may be renewed by them, for the renewal is an 
act of lawful administration,^ or at least is much more accordant 
with that character than would be the expulsion of the rentaUer.* 

Art 2.— [161] Leases by a minor are properly his own deeds, executed with 
the consent of his curator.' And a minor who was majorennitati 
proximns, with consent of a curator who was not sine quo non, was 
held entitled to grant a lease, although the curator who was sine 
quo non was adverse to the grant, as he had given a *'tack of tol^- 
ance'* to another tenant.^ 

Opinions of Craig denies to curators, as he does to tutors, the power of le«w- 
ing at all, or at least of stipulating for a duration exceeding that 
of their offices.® Stair recites the doctrine of Craig as embodying 
the latter limitation, but gives no opinion of his own.* Bankton 
(allowing one year after expiration of office) ^® and Erskine " ex- 
plicitly hold the duration of the lease to be commensurate with 
that of the office. But the former cites no authority, and the 
dictum of the latter is expressly founded upon a decision involving 
the leasing powers, not of a curator, but of a tutor,^ and which 
therefore does not warrant the dictum. The doctrine is as irre- 
concilable with principle as it is adverse to practice. That a 
minor with consent of his curator can grant deeds alienating his 
heritage, subject to reduction upon proof of lesion, is laid down 



» [Brown's Tutors, 16 July 1867, 6 « Stair, vi. 35, Note a (by Brodie), 

Macph. 1046.] and 1 Mackenzie Inst viL 8. 1 Ersk. 

« 2 Craig, i. 1 ; 2 Stair, ix. 3 ; 6 vii. 14. 

Wall. vi. 444 ; 1 Erek. vii. 16. ^ L. Niddrie v, Murray, 1670, 1 B. S. 

« 6 WalL vi. 444, 1 Ersk. vii. 17. 616. 

[This is not now the practice, but on ^2 Craig, x. 1. 

evidence of necessity being produced, • 2 Stair, ix. 3. 

the Court will grant authoritv to let at ^® 2 Bankt. ix. 18. 

a lower rent Eraser, Par. and Ch. 258- ^* 1 Ersk. viL 16. 

502, and infra, p. 177.] ^ A. w. M. of Huntly, ut sup., 1 Ersk. 

* 2 Stair ix. 17, 2 Bank. ix. 41. vii. 16, Note ; and 1 Bell on Leases, 

^ Stair, ut sup. 109. 
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in the Books/ and is sanctioned by the decisions.* A foriixyri 
therefore he can grant a lease to endure not only until he attain 
majority, but for whatever period shall be deemed proper. In con- 
sequence, the rule now received is, that a lease by a minor with 
consent of his curator will be valid, not only during the curatory, 
but during its whole term, subject to restitution, if enorm lesion 
shall be proved.* 

And so it has been decided. A lease having been granted for Beciaona. 
nineteen years by a minor of the age of nineteen, in a process of 
reduction it was pleaded that a lease by a minor and his curators 
is good for the period of the minority and guardianship only. But 
the lease was held to be good for its whole term, on the principle 
that he is owner of the land, and that the law acknowledges him 
as a person who has a will of his own, and who is entitled to ad- 
minister his property according to his own pleasure, provided only 
he have his guardian along with him to guide his inexperience and 
supply the immaturity of his judgment* The [162] ordinary period 
of nineteen years has been suggested as that for which such a 
lease can certainly be granted.* Although this limitation, pre- 
viously to the recent enabling statutes, must have been operative 
under an entail, there is no maxim or reason for applying it to 
estates in fee-simple. 

As the lease is the deed of the minor himself, it is as invalid, if 
devoid of his signature, as if devoid of the consent of his curator.® 
If the minor decline to execute the lease, the transaction must be 
terminated, because there is no mode by which he can either be 
compelled to act, or by which his curator can be authorised to act 
independently. An application to the Court of Session to compel 
a minor to concur with his curators was refused upon the special 
matter without an explicit decision upon the abstract question.^ 
But the " general opinion " of the Court being that they possessed 
no compulsitor^ the case has been viewed as equivalent to a refusal 
to interpose.® Nor is there any one authority for impugning this 
construction. Should the minor be " absent and furth of the 
realme," it was held by an old decision that the curator might levy 



* 1 Craig, xiL 30. 1 Stair, vi 44. 1 
Bankt viL 62. 6 Wallace, xi 609-10. 
1 Erak. vii. 17, 33, 34. 1 BeU's Com. 
134. 

* Hamilton t;. Sharp, 1630, Mor. 8981. 
Thomson 17. Stevenson, 1666, Mor. 8982- 
3. Clerk's Cis. v, Gordon, 1699, Mor. 
3668 

» 1 Bell's Com. 134. BeU's Pr. 2096. 
1 Ersk. viL 16, Note. 

* Alexander V.Thomson, 1813, Hume, 
411. 



^ 1 Bell on Leases, 109. 

^ 1 Stair, vi. 36. 1 Mackenzie Inst 
vii. 8. 6 Wall. xi. 612. 1 Ersk. vii. 
14. Macintosh v. Eraser, 1676, Mor. 
11,239. E. Bute v. M'Kenzie, 1726, 
Mor. 16,338. 

'^ L. Drumore, &c., Petrs., 1744, Mor. 
16,349 and 8930. 

* Note a (by Brodie) to 1 Stair, vi. 
36. 
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his rents.^ The principle which governed that decision was obvi- 
ously that of necessary administration ; and upon that principle, 
combined with the anidogy of the Act of Sederunt of 13th February 
1730, it may be deemed that curators so situated have the power 
of granting leases to subsist during their offices. But there is no 
express authority, nor, except in very special cases, will the posi- 
tion practically emerge. 
LeMebj While, in consequence of a comparatively recent decision,' it 

eonSor. Cannot positively be affirmed to be fixed law that a lease by a 
minor in favour of his curator is null, its validity is very doubtful. 
In the Books the doctrine of invalidity is laid down,' but the pure 
question has not hitherto been determined. In one case, where a 
deed by a minor in favour of his curator was sustained, there was 
contained in it a power to alter ; and it was combined with an 
Or fither. effective deed, to which the objection did not apply.* More re- 
cently minors, with consent of their father as administrator-in- 
law, having granted a lease in favour of their father and of his 
copartner for behoof of a company, the objection of nullity having 
been pleaded in the form [163] of a suspension and interdict to bar 
possession, the Court, in order to try the question, passed the bill, 
but refused the interdict.' The point now under consideration was 
there made^ but as no farther discussion appears to have taken 
place, the case does not form a precedent. Nor can it be inferred 
that because the interdict was refused, the Court was inclined to 
sustain the validity of the lease, for the lease being in favour of 
a company, the interests of others were involved, with which it 
might not be deemed right summarily to interfere by granting an 
interdict against possession. But, on principle, united with the 
series of dicta contained in the Books, the objection of invalidity 
may be deemed to have been good.' 

There exists no restraint upon curators with relation to the 
mode of leasing or to the stipulations. A lease of a whole estate 
as one farm and conversion of profits in kind at the ordinary rate 
of the district were sustained, subject, necessarily, to restitution 
upon evidence of lesionJ 

The powers of leasing vested in the curators of insane or 

^ Crichton v. Crichton, 1560, Mor. ^ Gillespie v. Clark, ut tup, 

16,228. ^ [On tnis subject comp. Fraser, Par. 

> Gillespie v. Clark, 1821, 1 S. 160. and Child, 372. Macgibbon v. Mac- 

> Balfour 124, c. zii. Bankt viL 67. Ribbon, 5 March 1852, 14 D. 605 ; 
2 Wallace, xi. 509. 1 Ersk. viL 19. Manuel v. Manuel, 15 Jan. 1853, 15 

^ Macneill v. Macneill, 1564, Mor. D. 284.] 
16,229 ; Balfour 124. c. zii. Maister of ^ Munro v. Munro, 1735, Elch. 
Caithness v. E. or CaiUmess, 1516, (Minor), No. !• 
Mor. 16,229 ; Balfour ut mp. Ciaich v. 
Napier, 1739, Mor. 16,342. 
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fatuous persons being as limited as those of tutors, they can grant 
leases of a duration only equal to that of their office.^ The dura- 
tion of leases by them must therefore be always indefinite, if 
not in terms, at least in reality, as their subsistence must be 
dependent upon the survivance and mental condition of the 
proprietor. 



The Court of Session appoints administrators "on the Arts.— 
estates of pupils not baying tutors, and of persons absent yfho fadon, 
have not sufliciently empowered persons to act for them, or who 
are under some incapacity for the time to manage their own 
estates, to the end that the estates of such pupils or persons may 
not suffer in the meantime, but be preserved for their behoof, and 
of all having interest therein."* There may also be included heirs 
deliberating whether they will enter.* When appointed to manage 
the estates [164] of pupils, the administrator is called " Factor loco 
tuloris;" when the proprietor is absent, ^'Factor loco absentia;" 
and when he is incapable of management, " Curator bonis." But, 
occasionally, the term " Curator bonis " is applied to them indis- 
criminately.^ Their general powers of administering property .are 
nearly the same with those of a tutor.* 

But the Act of Sederunt of 13th February 1730, by a special Act of 
provision, regulates the duration of leases granted by them. By 13 fX 
section eighth it is enacted, " That such factor shall have power to ^^^' 
grant tacks or leases to continue during all the time that the 
estate set in tack shall remain under the inspection of the said 
Lords of Session, and for one year further.** In the other details 
of leasing they are governed by the rules applicable to factors 
upon estates under sequestration.' First, All the powers which 



1 1 Bankt viL 14 ; G Wallace xvii. 
679; 1 Ersk. vii. 16, Note; 1 Bell's 
Ck)m. 136 ; 1 Stair vi. 25, Note e (by 
Brodie). Lord Beay v, Anderson, 
1800^ Mor. 16,385. The Statute 15 
and 16 Vict, c 48 poth June 1852), 
being *' An Act for tiie Amendment of 
the Xaws respecting the Property of 
Lunatics/' has been embodiea in the 
collection of public general statutes 
affectinc Scotland. One section of it, 
the sixth, has relation to Scotland ; but 
the Author has satisfied himself that it 
is purely an English statute, by reason 
both of its phraseology and machinery, 
and of the two statutes 10 Geo. Iv. 
and 1 WilL lY. c 65, and 8 and 9 
Vict c. 100, which it amends, and 
which are certainly both English sta- 
tutes. 



' Preamble to Act of Sederunt of 
13th Feb. 1730— Acts of Sed. p. 293 ; 
1 Bankt vii. 71-2, and 2, xi. 18 ; 6 
Wallace, xiv. 521 ; I Ersk. vii. 10, and 
2, xii. 58 ; 1 Stair vi. 10, Note (by 
Brodie). 

> 2 Ersk. xii. 58. 

* 1 Bankt vii. 71-2. 

* Note (by Ivory) 198, to 1 Ersk. vii. 
10 ; Note e (by Brodie) to 1 Stair, vi. 
10. Falconer v. Thomson, 1792, Mor. 
16,380. Robertson v, Elphinston, 28 
May 1814, F.C. No. 181, p. 631. 
Lumsdaine v. Balfour, 15 May 1827, 
F.C. No. 78, p. 473. 

« Acts of Sed. p. 225 ; 1 Bankt vii. 
29 and 71 ; 6 Wall. xiv. 524 ; 1 Ersk. 
viL 10, and Note (by Ivory) 198, and 2, 
xii. 58. 

' 1 Bankt vii. 71.2, 
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belong to a proprietor infeft may be exercised by tbem in le- 
moring tenants wbose leases are expired, and of granting new 
leases with proper stipulations.^ The rule formerly was to let by 
public auction, even when the same or a higher rent was contem* 
plated;' but letting privately is now held to be admissible, unless 
a diminution of the actual rent be contemplated. Second, With 
leases, although deemed to be contrary to an entail, the factor 
cannot interfere, for he has no authority to pursue an action of 
reduction and removing upon that ground.* Thirds Where the 
lands are let at a reasonable rent, at which the tenant is willing to 
continue, he must be allowed to continue from year to year, unless 
there be good reason to believe that at a public auction a rent 
would be obtained so much higher as to compensate the additional 
expense.* Fourth, A new lease cannot be granted during the 
currency of the former.* 
Fftctor 00 While a competition for property is pending, the subject-matter 

J2S!«/** i'^ committed to the management of a judicial factor.* In leasing, 
the pow^ers and duties are the same with those of the other classes 
of judicial administrators already described, except that, not 
liaving been included under the Act of Sederunt of 17th February 
1730, it may be deemed that they can grant leases to last only 
during their office, and not for a year after its termination.^ 



Section III. — Pupils Protection Act, 12 and 13 Yicr. c. 51 

(28th July 1849). 

[1C5] An important statute has recently been passed "for the better 
Protection of the Property of Pupils, Absent Persons, and Persons 
under Mental Incapacity." The preamble proceeds on the Act of 
Sederunt of 1730, bears that the existing regulations and the means 
of enforcing them are imperfect and insufficient, and that in conse- 
quence great loss has resulted. The interpretation clause sets 
forth that the expression "Judicial Factor" or "Factor," shall 
mean Factor loco tutoris, Factor loco abaentis, and Curator bonis. 
By the seventh section it is enacted that if at any time it shall ap- 
p(jar to the factor that there is a strong expediency for renewing 
or granting a lease for a period of years, he shall report the same 

» 2 Ikiira Com. 264-6. Thomson v. * 2 Bell's Com. 265. Edgar v. White- 

KUUtrHim, 1757, Mor. 4070. Carlyle heads, 1714, Mor. 4053. 

V, Lowther, 1766, Mor. 8380. . * Carlyle v. Lowther, tit sup, 

» 4 Htttir xli. 7, li. 27, 28. • 4 Stair xlL 7, li. 27, 28 ; 1 Bankt 

» 2 mVn Com. 264, and Whitson xv. 15, 16 ; 2 Ersk. xu. 55, 57. 

V. Hiiriwtty Sc Co., 21 Feb. 1807, there ' [See Morrison, 11 Dec. 1857, 20 

I'iUui D; 276 ; infra, p. 183] 
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to the Accountant of the Court of Session (created by section ninth) ?p^^ j^^ 
who may order any necessary enquiry, and shall state his opinion in may be 
writing. The report and opinion may be submitted by the factor 
to the Lord Ordinary, with a note praying for the sanction of the 
Court to the measure proposed. The Lord Orditiary shall, with or 
without further enquiry, report the matter to the Court, who, if 
they consider it expedient with due regard to the amount of the 
estate at the time, may sanction the measure, and the decision of 
the Court shall be final and not subject to appeal. Entailed estates 
are included. 

There are several decisions relative to the construction of this CoMtmc- 
Act. From the differences of opinion of the Judges in these cases, 
both in each Division of the Court and between the two Divisions, 
serious practical diflBculties may arise, and it would be well that 
the whole Court should deliberate and decide on the doctrines and 
the rules of law which are to govern. As the Act shews, there are 
three classes of administrators to which it applies. Factors loco 
tutoriSy Factors loco absentis^ and Curators bonis. The decisions are 
the following : — 

Firsts A judicial factor was appointed on the estate of an aged r»ctor to 
person, both deaf and blind, and unable to manage his own aff'airs. dumb per^ 
It was held that as such a factor is not within the classes mentioned ^°' 
in the statute, the application did not come under the operation of 
the Act.^ 

Second, A tutor-at-law applied for special powers to grant aTutor-at- 
lease of a colliery for fourteen years, and the Accountant-General 
reported in favour of granting it, but the Court refused to grant 
power.* In the report the ratio of the [166] refusal does not appear 
with certainty. In a subsequent case it was said ^ that one con- 
struction of the expressions used might be that the Judges doubted 
the powers of the Court to grant the application, and another 
construction might be that they would look with greater jealousy 
on tutors-at-law than others. But, in a still subsequent case,* 
it was explained that the difficulty was not as to the compe- 
tency, but as to the propriety of granting special powers to tutors- 
at-law. 

Thirds In a special case powers were given to a curator to Small pos- 
grant leases of small possessions for periods of nineteen years. 
An application was made under the 12 and 13 Vict. c. 61, and so 
involved a report from the Accountant-Greneral, which bore that 

1 Acct of Court V, Morrison, 21 Feb. » Kincaid, Pet, 8 July 1856, 18 D. 

1867, 19 D. &04, 29 Jur. 241, (as Wil- 1208, 28 Jur. 6ll,per M'Neill, L.P. 

son, Pet) * Fraser, Pet, 9 June 1867, 19 D. 801, 

« Waddell, Pet, 19 Feb. 1861, 13 D., 29 Jur. 367, per Hope, L. J.-C. 
23 Jui. 289. 
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the possessions were so nnmerons, and that such constant changes 
would occur, that the most beneficial course would be to give 
general powers adapted to the exigencies. After information as 
to details, the Court granted special powers in regard to small 
possessions, the yearly rent of which did not exceed a certain 
amount. The letting was to be advertised, and the duration of the 
leases was not to exceed nineteen years.^ The Court here deemed 
that it was both competent and proper to grant the powers craved. 
The necessity or expediency must in each case be the measure of 
the propriety. 

Fourth^ A tutor-at-law applied for special powers to grant a 
lease which would be binding beyond the subsistence of his office. 
There was evidence that the lease would be beneficial, and the 
Accountant>General reported that the powers craved might be 
granted. They were granted,^ and thus the decision may be deemed 
to embody the general doctrine that the Pupils Protection Act 
sanctions the granting of leases by a tutor-at-law for a period be- 
yond the subsistence of his office. As already indicated under the 
immediately preceding case, the competency of granting the powers 
was well considered, and there appears to have been no doubt 
entertained as to the propriety. 

Fijih, A tutor-at-law applied under the Pupils Protection Act 
for special powers to grant leases of eighteen years and a-half with 
a break at the end of five and a-half and of eleven years of other 
subjects. The report, first of the Accountant-General, and then 
that of a man of skill, were favourable. The Court having dis- 
cussed the question of competency and explained, as already men- 
tioned, the true ground of their difference with their brethren, held 
unanimously that it is competent under the Pupils Protection Act 
to grant special leasing powers to tutors-at-law, and by a majority* 
that these powers shall only be [167] granted on a case of necessity 
being shewn. In the actual circumstances the majority of the 
Court refused to grant the special powers, as the leases would en- 
dure beyond the period of the eldest pupil attaining minority, and 
as no case of necessity had been shewn, the chief ratio appears to 
have been the absence of necessity. 



1 Lindsay, Pet., 13 Dec 1866, 18 D. 
206. 

* Kincaid, Pet, ut sup. 

'Fraser, Pet, ut wp.; Lord Cowan 
dissenting, so the marginal abstract 
bears. As reported. Lord Cowan's words 
were, " It seems to me that the Pupils 
Protection Act puts the two " (a tutor- 
at-law and a judicial factor) ^ upon the 



same footing, so far as applications for 
special powers to this Court are con- 
cerned. I consider that, in disposing of 
and judging of such applications, we 
should act on the same principles, whe- 
ther the application be ly a judicial 
factor or by a tutor-at-law. From the 
judgment of refusal, under the actual 
circumstances, Lord Cowan dissented. 
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Sixth, Special powers were, after the usual proceedings under ^f^**^«^ 
the Pupils Protection Act, granted to a factor loco tutoris of a 
pupil jw^ iTwZivwo proprietor of heritable subjects, to grant leases 
to endure until the term next after the date when the pupil at- 
tained minority. In one of the leases the proposed lessee was the 
other ^0 indiviso proprietor.^ 



Section IV. — ^ExTRAORDiNARy Powers granted by the Court 

OF Session. 



When, for the benefit of the property under their management, 
it is necessary that legal administrators should do extraordinary 
acts relating to leasing, extraordinary powers are, as formerly 
stated, conferred by the Court of Session. Although not limited 
by strict or definite rules, there are certain lines, marked out by 
principle and sanctioned by authority and practice, within which 
the Court confines itself in granting those powers. 

The Court will not interpose its authority to such acts as must Art. i.— 
be done in the course of ordinary administration, and which are ^J^i^^'*' 
therefore within the strict and peculiar duty of a tutor, curator, or ^^^L, 
judicial factor. For, while it is not within its province to super- tionwiUbe 
intend every common step taken respecting an estate under '^•^***^* 
guardianship or judicial management, its interference would be 
attended with detrimental consequences, as it might tend to re- 
lieve the administrator of the wholesome responsibility under 
which he is placed, and without the Court having an opportunity 
of knowing the extent of the adverse interest.^ In consequence, 
a great dislike [168] has been expressed to interpose at all with re- 
lation to leasing ;' and it has been said that of late it has been the 
wise policy of the Court to interfere as little as possible with the 
management of funds entrusted to the factors appointed by them.^ 
The general doctrine has been explicitly recognised as in force,' 
that if no special circumstances are stated, the Court, in appoint- 
ing, will grant only the usual powers, leaving the tutor or judicial 



^ Fotheringham, Pet, 10 July 1857, 
19 D. 964., 29 Jur. 462. [Power granted 
to a &ctor to grant a lease for one year 
to commence irom the following Whit- 
sunday, which was three weeks after his 
ward would attain majority. Pearson, 
6 June 1865, 3 Macph. 883.] 

« 2 BelFs Com. 265. Per Curiam in 
Home, Pet., 1793, Jklor. 16,382. Hen- 
derson, Pet, Jan. 1803, Mor. 14,982. 



Ross V. Ross, 9 March 1820, RC. No. 33, 
p. 126. 1 Ersk. viL 17, Note (by Ivory) 
212. 1 BeU's Com. 133. 

* Per Lord Newton sen. in Beatson, 
Pet 24 Feb. 1810, F.C. No. 200, p. 
607. 

* Per Lord Craigie in Robertson r. 
Elphinston, 28 May 1814, F.C. No. 181 
p. 631. 
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factor to apply for special powers if needed. But, as will imme- 
diately appear, those special powers have been granted with more 
frequency and readiness during the last few years than previously 
they had been.^ 
Dedaons. Conformably to those principles the Court, firsts refused to 

authorise a cfarator bonis (appointed upon the lapse of a trust), to 
grant leases in terms of the missives of the former proprietors.* 
Secondj There was refused to the curator bonis of a lunatic authority 
to borrow money for the purpose {inter alia) of implementing to 
the tenant the prestations of a lease by the proprietor previously 
to his lunacy.* Third, An application by a pupil and his tutors 
for authority to grant leases of arable farms to endure beyond 
pupilarity was refused.* And, fourth^ The Court, contrary to an 
older case,* would not interpose its authority, because unnecessary, 
in a process of sale by a minor and his curators.' A fortiori, there 
would have been a refusal had the application been to authorise a 
lease.^ 

Art. 2.— Until a comparatively recent period the rule was held to be 

^^^or nndoubted that only necessity established causa cognita, but not 

^ ^h^' expediency, however clear, constituted the ground for the inter- 

ortlwof^ position of the Court.* But doctrine has in later years been laid 

fronted down [169] which, if it does not subvert the older rule, introduces 

a relaxation of it so great as to approach nearly to a subversion. 

An application was made by a factor loco tutoris, in the form of a 

petition, for power to borrow money and grant heritable security 

over the estate of the pupil. The whole of the judges having 

been consulted, an unanimous opinion was given both as to the 

competency of the form of application (of which hereafter), and as 

to the grounds on which the Court was warranted to proceed, and 

had proceeded, in granting extraordinary powers. 

When ex- The opinion and the consequent decision embody general doc- 

trtordinary t^ne. For it is laid down that " wherever it has been made to 

powers will i • i 

be giveo. appear to the Court that the power craved was either necessary to 



1 Sharpens Petrs. 27 Nov. 1832, 11 S. 
93-4. Pitcaim, &c, Pet., 8 Dec 1838, 
1 D. 212, 11 Jup. 165. 

« Home, Pet., 1793, Mor. 16,382. [Cf. 
Cruickshank v. Ewing, 22 Dec. 1864, 3 
Macph. 302.] 

s Hender&on, Pet.,iit tup, 

* Ross 17. Boas, ut tup. 

» Campbell v, Campbell, 1738, Mor. 
8930. 

^ Wallace t7. Wallace, 8 March 1817, 
F.C. No. 112, p. 322. 



7 1 Erak. vii. 16, Note (by Ivory) 208. 

8 1 Ersk. vii. 16, Note (by Ivory) 207, 
sec. 17, and Note 212. 1 Stair, vi. 18, 
Note (by Brodie). Colt v. Colt, 1800, 
Mor. 16,387. Colt v, Colt, 1801, Mor. 
App. Tutor, &c.. No. 1, p. 1. Vere v. 
Dale, 1804, Mor. 16,389. Beatson, Pet, 
24 Feb. 1810, F.C. p. 606. Finlaysons 
V, Finlaysons, 22 Dec 1810, F.C. p. 
114. Ross V, Ross, ut tup. 
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prevent serious loss to the estate, or expedient in order to procure 
evident and positive advantage, or where the interest of third 
parties connected with the estate was concerned, as, e.gr., in the 
relation of superior and vassal, &c. &c., the Court has been in the 
constant practice of granting the power necessary for accomplish- 
ing the object set forth in the petition. Even where only a con- 
tingent benefit was in view to the existing estate, and where there 
was no absolute necessity for the power, and no positive loss would 
have accrued from the refusal of it, the Court nevertheless granted 
the power craved. The factor loco tuforia on the Duke of Buc- 
cleuch's estate having applied for power to make a purchase of 
particular lands, it was granted, 10th January 1758 — Craigie, 
petitioner."^ 

Although the judgment applies in words only to a factor loco 
tutoris, yet in intendment and operation it must apply to tutors 
and curators likewise ; for it could not be contemplated that the 
Court would refuse to the superior class of administrators those 
powers which they would confer on those who are appointed to 
supply the place of more formal guardians. In so far as the doc- 
trine relates to the prevention of serious loss or to the protection 
of the interests of third parties, its soundness is undoubted ; but in 
80 far as it involves expediency or the supposition of contingent 
benefit, it may admit of reconsideration. First, It is apparently at 
variance with the opinions and the consequent judgments in a 
series of precedents. In one case it was laid down that a sale 
of a pupil's heritage could be sanctioned only where it was neces- 
sary for the payment of debt, or to avoid loss, or in cases of equal 
urgency; but that the Court could not sanction a project, the 
advantage to be derived from which might admit of opposite 
views.* So where the Court had authorised a sale, they reduced 
when the pupil attained majority, as the measure was at the best 
only an object of apparent advantage but not of urgent necessity 
to the pupil's aS'airs.' Subsequently it was laid down that great 
necessity [170] was the only ground on which the Court could 
authorise the sale of a minor's estate ; and that no views of ex- 
pediency, however clear, were sufficient.* And where authority 
was craved by tutors to grant leases of arable farms to endure 
beyond pupilarity, it was refused, because no necessity was proved, 
and the case involved ** merely a question of expediency."* The 
precedent relied on in the case now under examination is one in 
which authority was given to purchase land; but no difference 

* Somerville's Factor, Pet., G Feb. ^ Vere v. Dale, ut sup. 
1836, 14 S. 451. * Finlaysons v. Finlayaons, ut sup, 

« Colt V. Colt, 3 July 1801, ut sup. * Ross v. Roaa, ut sup. 

12 
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creditors that otherwise the rents could not be raised.^ This case 
is distinguishable from the preceding one, because there could be 
no sale ; and it was only by using every means of increasing the 
rental that the creditors could be paid, 
jadicui The Court refused to authorise the judicial factor upon an 

estate (of which the life interest had been adjudged by creditors) 
to grant leases for nineteen years, the period permitted by the en- 
tail, or to take renunciation of leases. The decision proceeded 
upon the principle already stated.* But where leases of grazing 
farms for nineteen years, which contained clauses binding the out- 
going tenant to deliver to the proprietor or incoming tenant the 
stock at a valuation, had nearly expired, and the estate was very 
soon to be sold, and no tenant was willing, [176] except upon terms 
very injurious to the creditors, to accept of a lease for a year under 
an obligation to take the stocking, the Court authorised the judicial 
factor to let, by public roup or private bargain, those grazings for a 
period of tliree years.' This judgment proceeded in part upon spe- 
cial necessity, and in part upon the precedent of an analogous case, 
in which a judicial factor, unable to let at the former rent, was 
authorised to let by auction for the period of three years.* 

Of late the leaning is to relax the stringency of the rule ; but 
the duration is regulated by the special cause shewn. An estate 
was sequestrated pending law proceedings wdiich were likely to last 
for some years. The judicial factor applied for authority to execute 
formal leases, in terms of missives entered into by trustees before 
his appointment, and to relet the farms, the leases of which had 
expired ; and he craved that the duration of the new leases should 
be thirteen years. The Court granted warrant for executing the 
formal leases in terms of the previous missives, and also for giving 
new leases, but refused to allow them for a longer period than seven 
years.* Where an estate was wholly under grass, and formed a 
valuable and extensive wintering for sheep stock, and the judicial 
factor found it impossible to let it to any advantage for one year, 
the Court authorised him to let it for three years, because the ap- 
plication was reasonable in itself and sanctioned by precedent.* If 
it shall be proved that it would be injurious to the estate, because 
hurtful to the tenants, to keep them bound by their leases, the 
Court will empower a judicial factor to accept renunciations and to 
relet by public roup after advertisement.^ 

iCampbell,&c.Pet.,1756, Mor. 7445. « Brown, Pet., 7 Doc. 1832, US. 

« Proctor V, Goi-don, 31 Jon. 1824, 2 190. 

S. 659, and 1 Br. Syn. 648 (Factor). « Morrison, Pet., 29 Jan. 1833, US. 

> Morison, Pet, 19 Jan. 1832, 10 S. 336. 

204, 5 D. and A. 8. ^ Milne, Pet, 20 Dec. 1834, 13 S. 222 ; 

* Shaw, Pet, ut infra. Idem, 25 Feb. 1836, and 10 March 1836, 

14 S. 561 and 681. 
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During the dependence of a suit concerning the obligatory na- 
ture of missives of lease of urban tenements for seven years, the 
Court, on the application of the landlord, authorised the Sheriff- 
Clerk of the county to let either for the full period or for a shorter 
one, as he should deem advisable.^ 

If the former rent cannot be privately obtained for lands out of ^^^^^fi^ 
lease, the Court will not, in the ordinary case, interpose its au- »'ew lewe. 
thority to let for a lower rent;^ but, as formerly mentioned,' the tutor 
or curator ought to let the lands by auction. A different rule has 
been applied to factors upon sequestrated estates, and to those ap- 
ix^inted under the Act of Sederunt of February 1730. When for 
lands under sequestration the same rent cannot be obtained, although 
exposed by public auction, the factor must make an application to 
[177] the Court, detailing the ineffectual attempt to let by auction 
and the measures adopted by him for ascertaining the necessary 
diminution of rent, and craving authority to let at that diminished 
rent,* which the Court will allow upon leases of the duration of two 
or three years.* But in a comparatively recent case the Court gave 
authority to a judicial factor, as one of two alternatives, to grant 
an abatement of rent without a previous attempt to let by auction, 
as it was shewn that to keep the tenants bound by the terms of 
their leases would be injurious both to the estate and to them.® 
On a precedent applicable to the factor on a sequestrated estate,^ 
the Court authorised a factor loco absentia to expose a farm to be 
let by public auction at a rent considerably diminished, and to 
grant a lease for seven years because it was a ** rearing farm.*'® 

The older rule was that the form of application to the Court Art, 8.— 
for extraordinary powers must be made, not by summary petition, ap^^vm. 
but by an action calling relations and all other parties interested.* 
A summary application by a tutor-at-law to grant a lease of a 
cotton-mill for fourteen years was unanimously refused as incom- 
petent.^® Nor would the Court, upon a summary application, 
authorise a tutor to grant a lease for thirteen years of sea mills 
belonging to a pupil, and an unanimous opinion was given, that if 



^ Douglas V. Jones, 18 Dec. 1829, 8 S. 
274, 2 D. and A. 152. 

« 1 Ersk. vii. 16. Tutor of Ayton, 
1675^ Mor. 6425. 

' Ut sup, sec. ii. of this chapter. 

* 3 Jurid. Styl. 2d ed. 843-5. 

* 2 Bell's Com. 265. Shaw, Pet., 1750, 
Mor. 4070. 

^ Milne, 20 Dec 1834, ut tup, 
^ Shaw, ut tup, 

* Maclean, Pet., 2 June 1828, 6 S. 
1018. [The Court would now in all 
probability give authority to let at a 



rent shown by reasonable evidence to 
be the highest that cotdd be got, without 
requiring exposure by auction. Adver- 
tisenient gives every advantage that can 
be got from auction. See Eraser,. Par. 
and Child, 258, 502, and comp. Brown*s 
Tutors, 16 July 1867, 5 Macph. 1046]. 

9 1 Ersk. vii. 17, Note by Ivoiy, 212. 
1 Bell on Leases, 134. Morels Notes to 
Stair, voce Tutory and Curatory, xxxviii 
Plumnier v. his Tutors, 8 March 1757, 
Mor. 16.358. 

w Hallows, Pet., Mor. 14,981. 
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the authority of the Court were to be interposed, it could be only 
in a regular action cauaa cognita} 

But an alteration was gradually made in practice, and applica- 
tions by tutors and curators, and the several classes of judicial 
factors for extraordinary powers, were entertained in the form of a 
summary petition, accompanied by such evidence as was deemed 
6u£Scient to prove the statement on which the application was 
founded.' A curator bonis having applied by a summary petition 
for power to sell the heritable property of a lunatic, in order to 
purchase an annuity, an objection to the competency of the form 
of procedure was stated by the trustee on the estate of his younger 
brother. The argument for the objector was founded on the 
general rule and relative decisions. The argument for the peti- 
tioner appears to have proceeded mainly on the special circum- 
stances, and on the nature of the powers conferred by the Court on 
[178] the curator bonis of a lunatic. The objection to the com- 
petency was repelled ; but the opinions of the Judges leave it 
doubtful whether the judgment proceeded on the special matter 
or on the principle that a summary application is competent in all 
cases.' 

In a subsequent case, where an application was made by a 
factor hco tutoris to borrow money and grant heritable security 
over the estate of the pupil, an opinion was given by the whole 
Court that a summary application is competent ; and the autho- 
rity craved was granted.* These decisions have fixed the rule ; 
for, subsequently, numerous applications have been made by sum- 
mary petition, without objection either by parties or by the Court.*' 
A note is the form prescribed to factors by the seventeenth section 
of 12 and 13 Vict. c. 51. " The Pupils Protection Act" (28th July 
1849). [This class of applications is now dealt with by the Junior 
Lord Ordinary, subject to the review of the Court •] 

The authority of the Court will not protect a sale by tutors, 



1 Beat8on, Pet, 24 Feb. 1810, F.C. 
No. 200, p. 606. 

« M'Lean, Pet; Slade, Pet; Drum- 
mond. Pet; Brown, Pet; and Milne, 
Pet ut ttup. art 2 of this sec. pp. 179-80. 

» Finlayaon v. Kid, 4 June 1835, 
F.C. 627, 13 S. 861, 7 Jur. 394. 

* Somerville'a Factor, Pet, ut wp. 
177. In the opinion tlie case of Meikie 
V. Meikie, 7 March 1823, 2 S. 274, is 
apparently noted as a case in which the 
procedure was by a summary petition ; 
out from the report the procedure 
aeems to have been by an action. 



* Milne, Pet, in three cases, Ball or 
Bell, Pet, ut gup, 179. M'Gregor, Pet, 

I June 1837, F.C. 1034, 15 S. 1092. 
Fiaser, Pet, 6 July 1838, 16 S. 127U 
Ball, Pet 24 Nov. 1838, 1 D. 109. 
Hamaton, Pet, 24 Nov. 1838, 1 D. 110, 

II Jur. 100. Hamilton, Pet, 16 Feb. 
1839, 1 D. 520, 11 Jur. 342. Pitcaim, 
&c. Pet, ut tup, art 1 of this sec. Forbea 
or Carnegie, ret ; Ker, Pet ; Russel, 
Pet; and M'Kenzie, Pet, and numer- 
ous other cases, ut tup. art 2 of this 
section, pp. 179-81. 

• [20 and 21 Vict c 56, ss. 4, 8.] 
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curators, or administrators under the Act of Sederunt of February ^'*^^ 
1730, from subsequent reduction at the instance of the party lesed, authority 
if the transaction shall be proved to have been injurious.^ On the ^^JJ^, 
same principle, extraordinary acts of leasing, although under a ««*«*<» 
judicial warrant, may be annulled.' 



rom 



Section V. — ^Private Commissioners or Factors. 

Commissioners, factors, or procurators, duly empowered, can Factonduiy 
grant leases, which bind their constituents in the same manner as ^*y°!JJ^^ 
if granted by those constituents themselves.* A duration limited leaaes of 

, , , Qsiuu dim* 

by that of the commission is assigned by Craig,^ but the dictum is uon. 
directly at variance with authority and practice. Erskine says that 
[179] leases of ordinary duration granted by a commissioner sub- 
sist for the whole of the stipulated period, although during the 
currency the proprietor should recall his commission;' and the 
same rule arises, by necessary implication, from the dicta in the 
other books.* The powers of commissioners to lease vary with 
relation both to duration and rent. In the older styles commis- 
sioners were empowered to grant leases, not exceeding three years, 
" for such duties and services as they should think fit," but without 
diminution of the actual rent, or " dispensation from the accus- 
tomed services and other presents.**^ More recently they were 
authorised to let without specification of duration or of rent ; ' or, 
while no duration was stated, "for the accustomed duties ;• or 
" for the old duties," or '* for the greatest duties which could be 
had for the time." ^® In modern factories there is a special power 
to grant leases " for such a term of years (not exceeding nineteen), 
and for such yearly tack-duties, not less than the present tack- 
duties, as he (the factor) shall think proper."^ While detriment 
can seldom be occasioned by limitation of the ordinary duration, a 
prohibition against letting at a diminished rent may be detri- 
mental. Power to let for the highest attainable rent will always 
be prudent. 

1 Note (by Ivory), 212, to 1 Erak. vii. » 2 Craig, x. 1. 2 Stair, ix. 3. 2 

17. Note a (by Biodie) to 1 Stair, vL Bankt ix. 18. 2 Ezsk. vi 21. 

la Vere v. Dale, 29 Feb. 1804. Fin- * 2 Cwdg, x. 1. 

laysons v. Finlaysons, 22 Dec 1810^ * 2 Ersk. yi. 21, 

F.C. No. 30, p. 114. Wallace v. Wallace, ' Stair and Bankt ^ tup. 

8 March 1817, F.C. No. 112, p. 322. ^ 2 Dallas, 498. 

' Probably a different view would be ^ Spots. StyL 305. 

taken in i^uxl to powers granted under ^ Id. 302. 

the Pnpils Protection Act See Mon- i« Id. 308. 

dieff V. Miln, 15 July 1856, 18 D. 1291 " 2 Jurid. StyL, 3d edit 270. 
(per L. Deas, Ordinary). 
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CommUsioii For the constitution of those leasing powers there are certain. 

writi*n. requisites. Firsts The commission must be in writing. This doc- 
trine is expressly laid down by Craig,* and although not stated 
in words in the other Books, such is the obvious intendment.* 
Craig holds that property can validly be let for one year without a 
written mandate,' but the exception is not made in the other 
Books nor sanctioned by any decision which has been discovered. 

And express Sccond, Although in the Books there is considerable variance as to 
the mode in which the power must be constituted, and there are 
inserted examples of powers of different kinds, the result is that 
the power must be specially conferred, either by direct words or by 
necessary inclusion under authority to do acts of greater import- 
ance. The dictum of Craig is, that the mandate must either em- 
body the power specially, or be ** cum libera potestaie"^ Stair lays 
it down that leases may be granted by commission " if it be special 
as to tacks, or at least as to matters of greater importance, with a 
general clause for others." * He does not describe what those other 
jnatters of greater importance are; but to sell, feu, or to enter 
vassals are examples. Erskine mentions only commissioners 
specially authorised to grant leases, necessarily meaning autho- 
rised in express terms.* In Styles formerly noticed,^ the power is 
given in direct [180] words. Commissions which confer power to 

Power to ill- '* luput and output tenants"® warrant the factor to let. But it has 

pSt teiiSte." '^^^'^ said that they do not seem to give suflScient authority to 
grant leases for years.' The opinion is unsound, because no 
rational distinction can be taken between those and other terms 
conferring power. Authority to remove or "output" tenants only^® 
does not give power to let, for the object of it is merely to create a 
vacancy, which the proprietor reserves to himself the power of 
supplying. A factor, where his commission authorised him in 
general terms to sue and defend, but did not specify actions of 
removing, was held not to be entitled to pursue an action of re- 
moving.^ ^ 

Terminaiioii ^^ ^^^'^ rcvocatiou of a factory, and sufficient publication of its 

of factory, vecall, the quondam factor shall grant leases, those leases, in the 
ordinary case, will be void. A factory granted for life having 
been, for valid causes, revoked, and a new factor having been 
appointed, his appointment was intimated to the tenantry at a 

1 2 Craig, vii. 4. ^ 2 Dallas, Spots., and 2 Jund. StyL, 

' Stair and Ersk., ut sup. ut sup, 

« 2 Craig, vii. 4. * » 2 Jurid. Styl. 3d. edit 287-a 

* 2 Craig, x. 1. » 1 Bell on Leases, 133-4. 

« 2 Stair, ix. 3. *<> 2 Jurid. Styl. 3d edit. 292. 

• 2 Ersk, vi. 21. " York Buildings Co. v. Carnegie, 

1764, Mor. 4054. 



B. I. 0. IV. B v.] PRIVATE COMMISSIONERS OR FACTORS. 189 

Baron Court, and was recorded in the Books of the Kegality. The 
actual factor having granted leases, the same subjects were leased 
by the quondam factor likewise. In a competition between the 
granters, tried in the form of an action of removing, the right 
granted by the new factor was sustained.^ But in practice there 
might arise important modifications of the doctrine. For ex- 
ample, if a factor were to make advances on the faith of the con- 
tinuance of his powers, it would be difficult to affirm that by a 
recall previous to repayment his powers of letting would be sub- 
verted. 

Under a trust-deed, which constituted two out of three trustees Factor also 
to be a quorum, and gave power to name a factor, one of the trus- ™* 
tees who acted as factor was found to have the power of binding 
his co-trustees by letting property rent-free to the husband of the 
party whose property they held in trust, although the purpose of 
the trust was to save it from the Jus mariti,^ The character of the 
factor being united with that of trustee, the existence of extra- 
ordinary powers may have been implied. And that ^implication, 
combined with the rationality of the measure, sanctioned an act, 
the validity of which, if done by an ordinary factor, would have 
been doubtful. Factors with common powers cannot grant rental 
rights, which, by reason of their extraordinary nature, can be 
granted only by the " heritor of the ground," • or " by those hav- 
ing a special commission from him.* 



CHAPTER V. 

TENANT CONSIDERED AS A LESSOR. 

[181] When a tenant has power to sublet, and exercises it, he 
may be deemed as standing in the character of lessor towards the 
sublessee, who comes under stipulations towards him of the same 
nature which he comes under towards the landlord. But as the 
relation thus created depends upon the doctrine of sublease, and 
the consequent rights and duties, it is unnecessary to enter into a 
discussion separate from that which will emerge when these 
subjects are examined. 

^ HeddriDgton v. Book and Dod, Mor. > 2 Stair, ix. 17, 2 Bankt iz. 41. 
4047. ^ Bankt. vt sup, 

« Kay V. Miln, 4 Feb. 1830, 8 S. 437. 
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^ pr^rm:ij,t::u wL:':a niLst chcii priTe &c T^rLini-e wiih reality. 
la the &h«^i.ce of direct a:::!: jritr. ar.! reljing upon principle and 
aL^!c2T. it mar be L-rvi tL^t the rile of the SoitrUh law is, that a 
l,^i5e entereil iii^> by an iifjt or l^inatic is reilucfcle by the 
cirator, Leir, or creditors of the ii::t or lunatic, and by the lunatic 
Lin^felf, when he shall have conTaiesced, becauie there never was 
a valid contract.* But the power of reduction belongs to those 
parties only; for the lessor cannot be held to possess a similar 
power. K he enter into the contract, being cognisant of the 

' impra, c. L & L p. SL * 1475, c 67 ; Balfour, 123, c x. ; 1 

* A» in Tr^edm2 note, po. SI -^31 Crai^. xii. 29: 1 Stair, x. 13 ; Mackome, 

5 Woo-ifctU's Law of Lan.iloid and Ohe. S2 ; 1 Bankt. viL 9-12 ; 1 Erak. viL 

Tenant, 135, tx parte JermjiL 3 4S-o2 ; 1 Ball's Com. 136-9 ; and Title 

Swani?t- 131. The references are made of Idiotryand Fonositj in *' Dictionaiy 

to the 2d e*lit. 1S29, as in it the text is of Decisiona.' 

laore free from interpolation than it is 

in any eabeeqnent edition. 
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condition of the other party, sibi tmputet, and he must take the 
consequences. 

If the insanity should supervene, it may be a question of some inanity 
nicety whether the lease shall continue to be binding. But the SaSag^"^ 
rule more equitable and accordant with modem views appears to 
be, to hold that the lease is valid, and that the lunatic is entitled 
to possess through his curator. Originally it was so, as the lessee 
was then of a sound and contracting mind, and a valuable interest 
to an heritable right having been acquired, the realisation and 
transmission of it must be protected. 

An objection may be derived, ^rs^, from the doctrine of delecttta 
personce, which, pervades the law of leasing ; ^ according to which, 
in agricultural leases of ordinary duration, voluntary assignees are 
excluded if there be not power to assign.* And where assignation 
is expressly prohibited, creditors are debarred from benefiting by 
the lease through the administration of a manager.' But the rule 
of delectus personce might be deemed to be infringed by obliging 
the landlord to submit to the management of a curator and over- 
seer. This analogical argument, however, is met by another 
derived from the same branch of law. The right of the tenant's 
heir, though a pupil, to succeed to the lease, and the consequent 
devolution of management upon an administrator, are undoubted. 
In consequence, there is a subversion of the delectus personce^ 
which the lessor has not power to prevent. If it was deemed 
necessary or equitable, that where skill and capital had been 
employed the benefit should endure for a determinate period, 
and failing the .original lessee accrue to his heir, on the same 
principle, a lunatic is entitled to a similar benefit through his 
curator. 

Second, An [183] adverse argument may also be drawn from 
the analogy of the law of partnership, according to which the 
insanity of one of two partners, by which he is rendered incapable 
of contributing skill and industry, seems to be a good reason for 
dissolving the contract.* But the analogy is not complete, because, 
in default of special stipulation, there can be no substitution of the 
heir of a partner, and, consequently, no administration through a 
curator. Neither of the analogical arguments is therefore sub- 
versive of the rule. 

1 1 Ersk. vi 31. 2 Ross' Lect. 482-8. * 2 BeU's Com. 636. Bell's Pr. 376. 

1 Bell's Com. 75-82. 1 Montague on Partnership, 89. CoU- 

* Ersk. and Bell's Com. ut sup, yer'a Law of Partnership, 194-5. Per 

* 1 Bell's Com. 81. E. Dalhouaie v. Lord Kenyon, in Sayer v. Bennet, 1 
Wilson, 1 Dec 1802, Mor. 15,311. Montag. Notes, p. 16. Waters v, Tay- 
Munio V, Miller, 11 Dec. 1811, F.C. lor, 2 Ves. and B. 303. Jones v, Nyo, 
384. Watsonv. Douglas, 13 Dec. 1811, 2 Myln and K. 125. Wrexham v. 
F.C. 412. Huddleston, 1 Swanst n. 504. 
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Art. 2.— 
Legcd in- 
capacity. 
Forfeiture 
qfLettee, 



Forfeiture 
for treason, 



Eticheat in 
crimes. 



Forfeiture and escheat single and liferent, although by the 
Statute 20 Gteo. II. c. 50, section eleventh, abolished in civil 
matters, still exist in matters criminal.^ By their operation an 
incapacity to hold leases may be produced. 

lu t^rms of 7 Anne, c. 21, forfeitures upon conviction of liigh 
treason or misprision of treason are governed by the English rules, 
which form an integral part of the law of Scotland.* One of these 
rules is confiscation of real property, and of chattels or moveables.® 
By the law of England leases for the life of the lessee himself, or 
for that of another person, are real estates ;* and leases for a deter- 
minate period, of whatever length, are chattels, which, although 
"savouring of the reality," constitute a portion of the moveable 
estate.* In consequence, leases, both liferent and for years, must 
in Scotland accrue to the Crown, contrary to the ordinary Scottish 
rules of escheat, by which the former accrue to the landlord.® By 
the 1 Geo. I. c. 20, commonly called the Clan Act, an exception 
was introduced. If a tacksman was attainted, the tenement, to- 
gether with the single and liferent escheat, was to devolve to the 
landlord abiding in his allegiance.' But by the 21 Geo. II. c. 34, 
this provision ceased to be in operation after the 29th day of 
September 1748.* 

Escheat is inter esaentialia of a sentence of death, and • by 
special statutes it forms part of the punishment of certain crimes 
not [184] capital. Firsts By 1551, c. 19, of perjury and bigamy.**^ 
Second, By 1681, c. 118, and 1582, c. 150, of deforcement." Tliird, 
By 1581, c. 118, of breach of arrestment." Fourth, By the Statute 
1597, c. 247, confiscation of moveables was declared to be part of 
the punishment of usury ; an«] Erskine in one passage deems the 
provision operative,^'^but in another passage, more full and specific, 
he appears to limit its efficacy to transactions previous to the 12 
of Anne, c. 16.^* Hume indicates a strong opinion that this penalty 
ceased after the enactment of the British statute.^* Combining 



1 2 Bankt iv. 37 ; 2 Ersk. v. 39 ; 3 
Jurid. Styl. 2(1 edit. 196, Note 7 ; Bell's 
Pr. 720, 754 ; Bell's Notes to Hume on 
Crimes, p. 229. 

2 3 Bankt. iii. 4, 36, 41, 47 ; 4 Ersk. 
iv. 24 ; 1 Hume 506-7. 

8 3 Bankt. iii. 49 ; Ersk. ui sup, ; 1 
Hume 538 ; 4 Blackstone's Com. 386. 

* Wood fall's Law of Landl. and Ten. 
160-7 ; 2 Blackstone's Com. 386-7. 

« Woodfall, 167-8; 2 Blackstone's Com. 
386-7. 

« 2 Ersk. V. 68. 

^ Hope's Min. Pract. t. vii. s. 15, Note ; 
2 Bankt. iv. 42 ; 1 Hume 538, Note 1. 



' Hume, ut sup, 

» 3 Bnnkt. iii. 18 ; 2 Ersk. v. 57 ; 2 
Hume 464. 

" Mackenzie, Crim. Law, 94, 152 ; 3 
Bankt. iii. 17 ; 2 Ersk. v. 57, and 4 iv. 
53 ; 1 Hume 372, 455 ; 2 Hume 473. 

^^ Mackenzie Crim. Law, 129-30; Mac- 
kenzie Obs. 293 ; 3 Bankt. iii. 17 ; 2 Ersk. 
V. 57, and 4 iv. 32 ; 1 Hume 392 ; 2 
Hume 473. 

" Mackenzie Obs. 203 ; 3 Bankt iii. 17 ; 
2 Ersk. V. 56, and 4, iv. 36. 

» 2 Ersk. V. 57. 

1* 4 Ersk. iv. 78. 

i< 2 Hume 499. 
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that opinion of Erskine which is most detailed with that of Hume, the 
result seems to be that this penalty is abolished or in total desuetude. 

Leases for terms of years (to liferent leases a different rule what fails 
applies), although heritable as to succession, fall under the single ^Jat. 
or simple escheat, by which they devolve to the Crown, to the ex- 
clusion of the lessee, his heirs, and all other persons deriving right 
through him.^ Doubts have been suggested whether leases of 
extraordinary duration come under this rule. Bteuart says that 
it " seems very hard that a tack of several nineteen years, ex- 
ceeding any probable amount of the tacksman's life," should be thus 
subjected.* Mackenzie holds that if a lease be granted for fifty or 
sixty years, it will fall under the single escheat, but doubts if a 
lease for a hundred years will.* Erskine, on the authority of 
Steuart, states that " it would seem that leases of unusual, but 
determinate, duration should fall under, not the single, but the 
liferent escheat."* This opinion is supported by the ancient rule,*^ 
sanctioned by a subsequent statute,® that where the lease is for 
several lives, it shall be forfeited during the life only of the 
criminal, and shall accrue to the surviving lessees. There is in- 
dicated by this provision a strong intention that the confiscation 
should not exceed the calculated duration of one life, which at that 
period ordinary leases never did. 

Not Only is the moveable property belonging to the criminal at -W. 
the date of his sentence forfeited, but all which shall accrue to him 
until he receive a pardon.^ In consequence, leases which he shall 
acquire, either by succession or contract, devolve to the Crown. 
The forfeiture was occasionally held to be operative in favour of the 
donatary, even after the death of the person forfeited. A party 
who [185] had the survivancy of a tack, having been forfeited and 
his escheat gifted during the life of the tenant, it was found that 
upon the tenant's death the dortatar of the forfeited person did 
succeed to the tack in his right.' And a liferent lease having been 
granted to a man, and a nineteen years' lease thereafter to his heir, 
it was held that, although his escheat fell, it could not comprehend 
his heir's lease ; but he having thereafter committed treason, it 
was found that the inability of his posterity made his heir's lease 
to fall under escheat and forfeiture.' 

1 Balfour 207 and 553-6 ; Hope's Min. ' Mackenzie Ob. 352. 

Piact. t viL B. 5, and Note s. 7 ; Dirl. * 2 Ersk. v. 70. 

and Sten. 120 ; 2 Stair, i. 4 ; 2 Stair, ix. ^ Balfour 554. 

24; and 3 Stair, iii 15 and 26 ; 2 Mac- « 1617, c. 15. 

kenzie Inst v., compare sec 25 and 26 ; ^3 Stair, iii. 15 ; 3 Bankt. iiL 21; 2 

2 Bankt. ix. 30, and 2 Bankt iiL 21 ; 2 Ersk. v. 61. 

Ersk. iL 6, and v. 61 ; 1 Bell on Leases, * Hatton v. Murrajr, 1552, Mor. 4658. 

29. ' Lindsay v. Bonnitown, 1602, Mor, 

DirL and Steu. ut wp. 4662. 

18 
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1617, c. 16. On the preamble that it had not been clearly decided whether 
a liferent tack should fall under the simple escheat or not, it was, 
by the statute 1617, c. 15, enacted that such leases should fall under 
liferent escheat only. And the statute continued in viridi ohaer- 
vantia.^ 

By an old decision "such tacks were found to fall to the King;"* 
and Bankton says " that regularly the liferent escheat of tacks falls 
to the King, as that of all particulars not holden of any superior.*^ 
But Stair holds that 'Hhese tacks befal to the master of the 
ground,"* in which doctrine Erskine coincides ; " for the tacksman 
derives right &om the landlord alone, and is bound to acknowledge 
no other."* Preference is due to the opinions of Stair and Erskine, 
first, because the obstant decision was given before the enactment 
of the Statute 1617, c. 15, the preamble of which proves that pre- 
viously no definite line had been drawn between single and liferent 
escheat ; and aecondy because, besides his general inferiority as an 
authority, the terms of the opinion of Bankton manifest doubt of 
its compatibility with the existing law. 

With the same intention of softening the rigour of forfeiture, 
the Statute 1617, c. 15 (as already noticed), embodies a provision 
that " in case any tack, set of lands or tiends, contain moe liferents 
nor one," the person having right to the said tacks, after the de- 
cease of the forfeiting liferenter, " shall brook and in joy the same, 
notwithstanding the saids liferenter's rebellion attour the space of 
year and day ; which rebellion shall prejudge himselfe only, and no 
other person succeeding to him in the right of the said tack." In 
accordance with this provision, it was held " that a tack set for 
liferents " could not fall under the single escheat of the life lessee, 
conform to the Act of Parliament."* 

Although rental rights bear a very close resemblance to liferent 
[186] leases, and have been ranged under the same class,^ they fall 
under the single escheat.® Liferent leases, in their technical intend- 
ment alone, are set forth under the statute. But the Act being 
remedial, was strictly interpreted. Therefore rental rights not 
having been specified, and differing in some respects from pure 

^ Hope's Min. Piact. t. viL as. 2 and 5, ^2 Ersk. v. 68. 

and Note to 5. 2 Stair iv. 62, ix. 24, « Stuart v. Lady Samelston, 1631, 

and 3 Stair iii 16. 2 Mackenzie Inst. Mor. 3623. 

v.25,26. Mackenzie Ob. 352. 2Bankt ^ 2 Bankt ix. 45. 

iv. 40. ix. 46. 2 Ersk. v. 61, 66, 68, 70. « Balfour 35a Hope's Min. Pract 

Sandlord on Ent 303. t vii. Note to sec 5. The Queen's Ad- 

^ LesUe v. Stewart^ 1698, Had. cited yocate and Oeoige CrawAird v. James 

in a note by Pultenej to 2 Stair, iv. 62. Archibald, SS9 June 1556 ; Balfour, 

' 2 Bankt iv. 42. ut wf, 

« 2 Stair, iy. 62. 
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liferent leases, were held to have been exclnded. In none of the 
Books has there been discovered any contrary dictum* 

A pardon is either free, releasing the convict from all the jon- Effect of 
sequences of the sentence, or nnder a reservation of all the for- ^ ^' 
feitures and escheats accruing from the conviction.^ The former 
is the course where, the escheat being vested in the Crown, it is 
graciously intended to restore the criminal to the possession of 
his forfeited property. But the latter course must be adopted 
where the interests of third parties intervene by gifts of ordinary 
leases, or the establishment of the landlord's right to the escheat of 
those for life. 



Section II. — Crown. 

The sovereign may be a lessee either through commissioners or 
through a donatary. 

By the 3 and 4 Will. IV. c. 69 (28th August 1833), the Com- Art i.- 
missioners of Woods and Forests are empowered to purchase, ex- statutory ^ 
change, and take leases of land in Scotland conformably to the '*"** 
provisions of the 10 Geo. IV. c. 60 (19th June 1829). 

The observations made when treating of the 10 Geo. IV. c. 60, 
relative to the powers of the Sovereign as a lessor, are referred to 
as applicable here.* By the forty-seventh section of that statute, 
the Commissioners of Woods and Forests are authorised to take 
fromi any person or body corporate leases of lands, tenements, or 
hereditaments for such a period, at such a rent, and subject to such 
covenants, conditions, and provisions, and on such terms, as to the 
said Commissioners shall seem meet. And by the forty-eighth sec- 
tion they are authorised to purchase leases. In terms of the forty- 
ninth section they are empowered to cause every lease purchased, 
taken, or exchanged by them to be assigned to a trustee or trustees. 
And by the fiftieth section leases purchased by them may be either 
merged in the Crown or assigned to trustees, so that they may be 
kept on foot distinct from the royal inheritance. 

The provisions of the Statutes 3 and 4 Will. IV. c. 69, and 15 
and [187] 16 Vict. c. 62 (30th June 1852), applicable to the Crown 
as a lessor, apply also to the Crown as lessee.' 

Leases of the property of subjects may accrue to the Crown by Art. 2.— 
forfeiture or escheat, or by default of heirs, in consequence of the oTa^. 

1 2 Hume 481. ^ Supra, c. iiL s. i. pp. 133, 134. 

' Sv^ay c iiL 8. L p. 133 . 
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total £ailare of those of a person of lawfal birth, or by the death of 
a bastard without issne. Bat as it is an established role that the 
SoTereign cann«:»t act in a subonJinate capacity, he cannot be the 
lessee of his siVject,^ and therefore he transfers by a gift to a 
donatary leases s<3 acomiiiz. It has been decided that the SoTe- 
rei^ cannot trin^sfer to a donatary a lease accming ob defectum 
ht^redis if assiiniees and sublessees are excluded; and a general 
opinion was exprrssel (with what soun«lness shall be afterwards 
examintrii'), that the same rule applied eren where there was no 
such exclusion.* But frzni this opinion leases accruing by for- 
feiture or escheat are excludei because it is expressly limited to 
th«3^ aocruinz 06 df/hibtm hrr^dU, Were it of general operation 
it would te e^i^ivolcut to a rule that leases cannot devolve to the 
Cn.»wn coctrjLTT to the rule that leases fall under forfeiture and 
escheat,' ar:d are in terms includeil under gifts of escheat/ 
Alth'.-u^h the Sr-vereizn has the absolute power of disposal, the 
ST ft is cenenllv made to the creditors or relations of the 



cniu: 



izaL' 



Section IIL — ^Papist. 



3Lost happily these incapacities firom religious causes, which 
resulted partly frc^m pjlitieal expediency and partly from a spirit 
of intolerance, require now to be nrticed merely as matter of 
history. The Statute 1700, c. 3, enacted that "no professed 
papist* shall be capable of purchasing or enjoying "tacks of 
lands,* and that all voluntary dee^Js in his favour " shall eo ipso 
become void and nuU.* On that statute it was decided that a 
lessor granting a lease to a papist, knowing him to be such, was 
not barred personali excepfiane iroui reducing the lease; and 
seixnJy that a removing against such a lessee might be sued 
without a formal process of [ISS] reduction.* When more liberal 
and enlightened views began to operate, it was decided that a 
papist might take a lease by succession ; and it was observed that 
the intention of inserting the clause relative to leases was to pre- 



* Falconer r. Har, ITSa Mor. ISool 

riWuce* kti«» to tke SoTerei^ under 
tht^ CtowBL Pri^'tite Estates Acts, aze 
talv'U iu name of tcusteesw] 

* Falconer r. Hat, ut mp^ 

* ;i^iTUi c. tL s» 1. p. 19i 

* I UalliWv part iL pp. 91 and 96l 

* a JurivL StyL 2d eoit 196^ The fol- 
lowing v^uc^tion* njuiT be laised. J'trrf, 
1>Y vinue of the 3 and 4 WiH TV. c 
^ and th« 10 GeoL IV. c 50, would 



the Commissioners of Woods and Forests 
acquire a right to leases aocming to the 
Crown I or at least, second^ in practice 
(where no &Toiir to indiridoals was in- 
tended;, woold thejr be made over to 
them ? and tkirdy wtmM an exdnaion 
of assignees operate against them or 
debar their ri^t of conveying to a 
tmsteef 

• Stewart r. Webster, 1741 ; Elchiea, 
9oc$ Papis^ Ka 1. 
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vent papists from disappointing the statute by obtaining leases of 
lands for elusory rents.* By the Statute 33 Geo. III. c. 44 (3d 
June 1793), there was prescribed a form of oath, upon taking 
which all persons professing the Boman Catholic religion in Scot- 
land were relieved from all the penalties and disabilities of the 
Act of 1700, c. 3, and were " as fully enabled to take by descent, 
purchase, or otherwise, and to hold, enjoy, alienate, settle, and 
dispose, of any real or personal property whatsoever within that 
part of Great Britain called Scotland, as any other person or 
persons whatsoever." • The Statute 10 Geo. TV. c. 7 (13th April 
1829), imparted to Boman Catholics the full rights and privileges 
of British subjects. 



Section IV. — " Act DiscHAKGiNa Butchers to be Grasibrs." 

In a similar spirit of illiberality, operating on a more narrow 1708, a 7. 
scale, there was passed the Statute 1703, c. 7, "discharging 
butchers to be grasiers.'' It enacted that no butcher or flesher 
could, for the purpose of grazing, take or possess, directly or in- 
directly, more than one acre of land, under the sanction of for- 
feiture of the cattle and sheep found upon the land and of a 
pecuniary penalty ; and existing or future leases contrary to the 
Act were declared null after Whitsunday 1704.' The object of 
this preposterous law is said to have been to prevent forestalling 
and monopoly by the union of the trades of butcher and grazier.* 
Almost immediately after its enactment the Court appears to have 
perceived its absurdity ; for it was decided that it " concerned only 
tacksmen graziers," and therefore did not hinder butchers holding 
lands, either in property or by redeemable rights, from using them 
for pasture.* While Forbes approves of this decision,® Fountain- 
hall appears to hint doubts of its soundness.^ In the practice of 
the country no attention was paid to the statute;^ and accord- 
ingly in a later case it was the general and, sound opinion of the 
Court that it was in disuetude.' 

1 Watson V. Gordon, 1783, Mor. 9615. • Mor. ut sup. 

* 2 Erek. iii. 16, Note f. ' In Wallace v. Cunningham, 1708, 
» 2 Bankt ix. 19. Mor. 2348-9. 

* Ogilvie V. Mellis, 1708, Mor. 2020. • Bell on Leases, ut sup. 

Mags, of Edinburgh v. Corporation of • Mags, of Edinbuivh v. Corporation 

FlesheiB, 1799, Mor. Buigh Royal, App. of Fleshers, ut sup. ; Bell on Leaaes, ut 

No. 6. 1 Bell on Leases, 144. sup. 
^ Ogilvie V. Mellis, ut sup. 
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Section V. — Alien.^ 



law. 



Art. L— [189] The doctrine of the law of Scotland is that, without naturaU- 

a^^^^H^ sation or denization, aliens cannot acquire or hold feudal property.* 
There is a recent statute, 7 and 8 Vict. c. 66 (6th August 1844), 
enabling aliens to hold leases of limited duration ; but hitherto no 
rule appears to have been established at common law relative to 
their power of becoming lessees. It is material that the doctrine 
of the common law should be examined. If it recognises their 
right, or does not exclude it, aliens may hold leases of any dura- 
tion ; for the statute expressly reserves to aliens residing in Great 
Britain or Ireland every right relative to the possession or enjoy- 
ment of real or personal property which they previously enjoyed. 
The subject is important from the progressive increase of British 
connection with foreign countries. 

On a subject closely allied to international law, it is proper and 
usual, in the absence of municipal regulation or authority, to have 
recourse to the laws of other countries. 

By the former law of France, *^ quant aut droits civils utiles, 
comme les successions, les testamens, et autres semblables,'' the 
powers of aliens being regulated by the powers granted to subjects 
of France by the country of the alien,' necessarily varied according 
to the tenor of treaties.* The rule was abrogated by ordinances in 
1814 and 1819, since which time a foreigner enjoys precisely the 
same privileges in respect of property with a French subject.* 

In Holland numerous restrictions were at one time imposed 
upon aliens ; but by degrees, and in proportion as the relations of 
that country became more extended, those distinctions were done 
away, and aliens who established themselves there were admitted 
to all the rights of native subjects except the right of holding^ 
public offices.® 

[190] No express rule, either permissive or prohibitory, appears 
to exist in Spain. Judging from the severity of the restrictions 



Fraiioe. 



Holland. 



Spain. 



^ [Aliens are not now incapable of 
holding real property eidier as pro- 
prietors or lessees ; 33 and 34 Vict c 
14. s. 2.] 

* 1 Craig, xiv. 4, 5 ; 2, xviii. 24, 5. 2 
Bankt. 60, 62, 63, 64, 65. 3 Ersk. z. 10. 
Bell's Pr. 2136. More's Notes, i. 

* Pandectes Francaises (Code Civil), 
torn. i. p. 136. Code Napoleon, 1. i. t. 
1, chap. 1, sec. 11. Esprit de Code 
Napoleon, torn. i. 273. 

* Pandect. Franc tU gwp. 



* 1 Burge Conflict of Laws, 704. Re- 

Sort of Select Committee of House of 
'ommons on the laws affecting Aliens, 
2 June 1843, pp. v. and viii. Evidence 
of Lord Brougham before that Com- 
mittee ; Min. of Evid. p. 9. 

^ Inst, of the law of Holland, by 
Vanderlinden, translated by Henry, p» 
68. Comment, on the Roman Dutch 
Law, by Vanleeuwen, pp. 49-52. 1 
Burge, 696. 
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imposed upon aliens in matters of inferior importance,^ it might 
have been presumed that they are not empowered to become 
lessees. But as in the laws relating to the purchase and sale^ 
the inheritance or the renting and letting of lands and houses, 
there is no exclusion of aliens, but the transactions are said to be 
open to all,' the right of aliens to become lessees may be deemed 
to be included. 

The abstract rule of the law of the United States of America United 
with relation to leases to aliens, is in accordance with the common 
law of England, which, as will immediately appear, is unfavourable 
to the rights of aliens. But it is laid down that the force of the 
rigorous doctrine of that law is undoubtedly suspended in the 
United States in respect to the subjects of those nations with 
whom they have commercial treaties. It would even appear that 
the American jurists deem that it should be considered to be in 
total abeyance, as inconsistent with the established maxims of 
sound policy and the social intercourse of nations. Foreigners, it 
is said, are admitted to the rights of citizenship in the United 
States on liberal terms ; and as the law requires only five years' 
residence to entitle them and their families to the benefits of 
naturalisation, it would seem to imply a right in the meantime to 
the necessary use of real property ; and if it were otherwise the 
means would be interdicted which are necessary to render the five 
years' residence secure and comfortable.* 

[191] The law of Ireland demands special attention. By the 14 and Ireland. 
15 Charles 11. c. 15,* Protestant strangers settling in Ireland within 
seven years, and taking certain oaths, were entitled to hold lands 
and aU relative real and personal rights. The privileges were 
renewed for limited periods by the Acts 4: Will, and Mary, c. 2, and 
7 Anne, c. 14,* and were made perpetual by 4 Geo. I. c. 9.® By 
the 19 and 20 Geo. III. c. 29,^ and 23 and 24 Geo. III. c. 38,« 
all foreigners of any sect (except Jews) settling in Ireland and 
taking the oaths prescribed are to have the rights of natural-born 
subjects, with the exception of being eligible to Parliament and 
of having certain other political privileges. The preambles of 
these statutes expressly proceed on the policy of encouraging 

1 Instit. of Civil Law of Spain, by • 2 Kent's Commentaries on American 

Del Rio and Rodriguez, transL by Law, p. 61. 

Johnston, b. i. tit. 5, pp. 28-9. * Irish statutes at laige, vol. iL p. 449, 

« Partida. v. tit. v. 1. ii. torn. 3, p. 502. 

177 ; tit. viii. 1. ii. p. 219. Partida. vi. * lb. vol. iii. pp. 243-5, and vol. iv. 

tit. iii. 1. ii. p. 380. Del Rio and Rodri- p. 48, 61. 

gnez, by Johnston, book ii. tit 13, p. • lb. vol. iv. pp. 459-61. 

207, a seq.; book ii. tit. iii. p. 114 ; ' lb. vol. xi. pp. 607-9. 

book iL tit. xiv. p. 224, et seq. 1 Buige ® lb. voL xii. pp. 692-4. 
698. 
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foreigners to settle in Ireland. This law is considered to be still 
in force in that country.^ 

According to the common law of England, if a merchant alien 
take a lease for years of lands, meadows, &c., the king, upon office 
found, should have it. But of a house for habitation he might take 
a lease for years as incident to commerce, for without habitation 
be could not merchandise or trade. But if he relinquished the 
realm or die, the king should have the lease. If the alien were no 
merchant, then the king should have the lease for years, albeit it 
were for habitation.^ The doctrine that if the alien were not a 
merchant the lease should be forfeited to the Crown, has justly been 
said to be severe, and has even been questioned.' And the same 
view has been indicated by an eminent American jurist in apply- 
ing the English law of alienage.* 

A material restriction even on the rule of the common law of 
England was made by the Statute 32 Henry VIII. c. 16, sect, 
thirteenth, by which all leases of any dwelling-house or shop 
within the realm granted to any stranger, artificer, or handicrafts- 
man born out of the king's obeisance, not being a denizen, were 
declared to be void and of no effect.* This statute has been con- 
strued very strictly in favour of aliens.® Although the statute 
made leases of dwelling-houses or shops granted to a stranger 
artificer void, yet if such [192] artificer occupied a dwelling-house 
or shop under an agreement which did not amount to a lease, as if 
he were a tenant from year to year or for a shorter time, an action 
for use and occupation was held to lie against him notwithstanding 
this statute ; ^ and although an alien artificer could not as such 
take a lease of a dwelling-house or shop by reason of this statute, 
yet he might occupy a tenement of £10 a-year, and carry on his 
trade like any other person. And as he might do so, he had that 
interest which enabled him to gain a settlement by the provision 
of the Legislature.^ This statute has justly been described as con- 
trary to sound policy and the spirit of commerce." 



^ Report of Committee on Aliens, 
1843, pp. 6, 7. 

* Coke on Littleton, Hargrave's and 
Butler's edit. Of Fee-simple, 2 b. L 1. 
c 1, sec. 1. Hansard on Aliens, p. 13, 
note w, and 122-4. Woodfall, pp. 138-9. 
Coote's Law of Landlord and Tenant, 
p. 70. 

^ Note 9 by Hargrave to Coke on 
Litt. ut sup. 

* Kent's Com. ut sup. 

* Note 7 by Hargrave to Coke on 
Litt ut *wp, Woodfall, i*i sup. Coote 
on Landl. and Ten. p. 71. Hansard on 



Aliens, 124-5. Jevens v. Harridge, 1 
Saund. et in notis. 

® Note by Hargrave, Coote and Han- 
sard, vt sup, Jevens v. Harridge, 1 
Sid. 309, and 1 Saund. 7. Pilkington 
V. Peach, 2 Shaw 135. Bridgeham v. 
Frontee, 3 Mod. 94. Prodgers v. Arthur, 

3 Salk. 29. 

^ Woodfall, ut sup. Jevens v. Har- 
ridge, ut sup. 
8 Woodfall, utsup. Rex v. Eastbourne, 

4 East. 103-7. 

• Note 7 by Hargrave to Coke on 
Litt ut sup. 
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As already indicated, no rule was laid down relative to the right ^^. 
of aliens to be lessees (previously to the late Act) in Scotland either Hwtoricai 
by statute or decisions or the dicta of the Text writers.^ In a^®'^* 
recent work it is indeed said that an alien cannot hold a lease for 
years, but may hire a house for habitation.* This dictum rests on 
no authority, and from the phraseology it has obviously been bor- 
rowed from the common law of England. When the doctrine 
which it involves is tested by principle, it may well be deemed to 
be unsound. 

The governing principle is formed by a combination of policy 
with the laws and usages of other nations. The good policy of 
admitting aliens to the temporary right to real property created by 
lease, and the bad policy of excluding them, are too evident to 
require discussion, and have been practically conceded. On com- 
paring the foreign laws which have been cited, the result is in 
favour of the recognition of the right of aliens to hold leases ; for 
England seems to have stood alone in enforcing the doctrine of 
exclusion. There was a recognised difference in the law even of 
the British empire, as in Ireland the right existed. 

[193] When these results are combined with the definite but 
limited grounds on which aliens are, by the law of Scotland, ex- 
cluded from holding feudal property, an opinion may justly be 
formed favourable to their power of being lessees without limita- 
tion of duration and without restriction either as to the nature of 
the subjects or the exercise of the right. Craig, Erskine, and 
Bankton (Stair does not discuss the subject) concur in founding 
the exclusion on the rule that there cannot be double feudal 
allegiance.* But as this reason is necessarily confined to feudal 
subjects, leases do not come under its operation. It is admitted 
that the lease of a house from year to year for the purposes of 
habitation is valid. On what principle can a distinction be made 
between such a lease and one of agricultural, mineral, manufac- 
turing or other subjects for a term of years ? Neither the subject- 
matter nor the duration affect the nature of the contract, nor 
infuse into it either the principle or the form of feudalism. Even 
by the rule of the common law of England, as ancient in date as 
it is obsolete in spirit, merchant aliens were admitted to hold 



* No analogy is afforded by the case 
of Macao v. Officers of State, 14 Nov. 
1820, F.C. 177, aff. 10 May 1822, 1 S. 
Api>. 138, because, first, that case turned 
exclusively on the construction of the 
Statute 1695, erecting the Bank of Scot- 
land ; and second, because the question 
involved was the right of foreign stock- 



holders to become by that statute 
naturalised subjects in Scotland. De- 
nial of a right to naturalisation, and 
not objection to the validity of a tem- 
porary right granted to aliens, formed 
the gist 01 the decision. 

2 Bell's Pr. 2135. 

^ Craig. Ersk. Bank, ut sup. 
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leases " for years of lands, meadows, pastures, woods, and the 
like ;'' although by the enforcement of peculiar forms snch a lease 
might be forfeited to the Crown. 

Anterior to the Union with England, although the Scotch 
Courts did not expressly recognise the right of aliens to hold 
heritable property, yet they admitted an alien claiming on an 
infeftment of annual rent to be ranked ad interim, in order that 
he might intromit with the yearly proceeds upon caution, until the 
question of his right to be absolutely ranked was decided.^ 
Leslie r. In the noted case in which it was held that an alien cannot 

L^;"™* succeed to lands in Scotland without being naturalised,* the ratio 
^*'"*- was the necessity since the Union of assimilating the Scottish 
to the English law of alienage. In a subsequent case doctrine 
involving the like result was laid down as governing. A person 
who was a natural-bom subject of England, and had issue, died 
abroad before the 7th Anne (Naturalisation Act), out of allegiance 
of the King. His son had issue L, also bom out of the allegiance 
of the King. Question of law submitted to the whole Judges of 
England — ^Whether L was capable of inheriting landed estates in 
Scotland ? It was held unanimously, on full consideration of the 
statutes, that L was to be deemed an alien, and not capable to 
inherit such an estate. The opinion of the Judges of England ' is 
[194] founded on the decisions and authority of the law of England 
exclusively ; but in conformity with them the House of Lords 
decided. Were the principle stated carried into full effect, it would 
involve the adoption of the rales of the law of England relative 
to leases to aliens ; but this result would be attended with con- 
sequences which would practically render the law of Scotland 
inextricable. First, The rules of the law of England are founded 
on technicalities and explained by judgments so purely English 
that they could not be embodied with the law of Scotland, in which 
there is nothing even analogous. Second, The substance of that 
law could not be adopted without regard to its technical rules ; for 
they appear to be inseparable. Third, It cannot be deemed that 
by the Union every rule of English law involving status is to be 
operative in Scotland, as for that doctrine, in itself unsound and 
impracticable, there is no trace of authority. Were the necessary 
result of an incorporating union to be that the law of alienage 
must be the same in the United Kingdoms, the Irish statutes 
entitling aliens not merely to be lessees but proprietors must 
have been repealed. But not only have they been permitted to 

1 More's Notes, x. Crs. of L. Kincar- « Leslie v. Grant, 1763, not reported 
dine v. Somerdyke, 1683, Mor. 4636. in Court of Session ; 2 Pat 68. 
« Leslie v. Forbes, 1749, Mor. 4636. 
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remaiii in force, but their consistency with the law of the empire 
appears never to have been donbtei Whenever the question of 
the validity of a lease to an alien under the common law shall 
occur in Scotland, the law of England ought to be regarded no 
farther than as the law of a single foreign country, and the ques- 
tion ought to be decided according to the principle recognised 
throughout Europe. 

In 1844 an Act was passed to amend the laws relating to aliens Art 2.— 
(7 and 8 Vict. c. 66). By the fifth section, every alien friend in any ^J^ 
part of the United Kingdom was enabled by grant, lease, demise, ^V^ 
assignment, bequest, representation, or otherwise, to take and hold 
any lands, houses, or other tenements, for the purpose of residence 
or of occupation by him or her, or his or her servants, or for the 
purpose of any business, trade, or manufacture for any term of 
years not exceeding twenty-one years, as fully and effectually to 
all intents and purposes, and with the same rights, remedies, 
exemptions, and privileges, except the right to vote at [195] elec- 
tions for members of Parliament, as if he were a natural-bom 
subject. 

It must be held that the statute included leases for the pur- 
poses of agriculture as well as those for the purposes of trade or 
manufacture ; for " lands" are expressly mentioned, and the gene- 
rality of the terms " any business, trade, or manufacture," neces- 
sarily includes agriculture. 

Where a lease is to be made in terms of the statute, it cannot 
exceed the period of twenty-one years. But by virtue of the 
fifteenth section, if by the common law of Scotland an alien may 
be a lessee, a lesise not made by virtue of the statute, but at 
common law, may be of any duration. In dealing practically 
with leases under the statute, questions of nicety might arise; 
for example, 1*^, Whether, if the state of which the alien is 
a subject shall cease to be friendly, his right to his lease shall 
be irritated ; and 2c?, Whether, if so, vpso jure, or only through 
a declarator ; 3(2, Whether the right of his assignee would con- 
tinue valid; 4dhj Whether a sublease would remain good; and 
5th, If so, how the interests of the respective parties could 
be adjusted and enforced. [By the present law^ aliens may 
take, acquire, hold, and dispose of real and personal property 
of every kind in all respects as natural-bom subjects, and transmit 
a title to such property. But this law does not qualify them for 
any office, or municipal or other franchise, or confer any right as a 

1 [33 and 34 Vict c. 14.] 
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British subject other than those above expressed in regard to pro- 
perty ; nor does it affect any estate or interest to which any person 
has become entitled, mediately or immediately, in possession or ex- 
pectancy, under a disposition made before the Act, or by devolution 
of law on the death of any one dying before the passing of the Act.] 

In England a denizen may be a lessee.^ Although Bankton 
denies that denization was known in Scotland previously to the 
Union,* Erskine not only aflBrms its existence, but cites instances 
in which letters of denization were granted.' No repugnancy to 
denization existing in the law of Scotland, letters of denization 
would confer the power of becoming a lessee. But in all pro- 
bability denization will seldom be resorted to, as by the 7 and 
8 Vict. c. 66, the right of naturalisation may be obtained without 
a private Act, on a memorial presented to one of the Secretaries 
of State, followed by a certificate to be enrolled in Chancery, and 
an oath taken by the memorialist. 



Section VI. — Female Lessee. 

Unmarried [196] An Unmarried female is capable of being a lessee. 

woman. Although assignees should be excluded, the lease would not be 
forfeited upon her marriage ; but not falling under the pis mariti, 
although the accruing fruits do, it continues to be vested in herself, 
and descends to her heirs.* 

Marriage. The doctriuc that where assignees were excluded, marriage 

operated a forfeiture, pervaded the law down to a period com- 
paratively recent. Balfour lays down the doctrine, on the autho- 
rity of decisions, that if a widow marry again without the consent 
of the lessor, the lease may be reduced, even although there should 
be a power to assign.' Craig holds that if a liferent lease be 
granted to a widow, and she marry again, she may be removed, 
because she cannot, against the will of the landlord, obtrude her 
husband as t-enant, which marriage, being a legal assignation 
must effect.® On this position it has been justly observed, Jirst^ 
That the doctrine had been copied by Craig from the older law, 
and very unguardedly adopted by him ; secondy That it is incon- 
sistent with the doctrine laid down by himself, that liferent leases 
can be assigned, from which it follows, that if a direct assignation 

1 Woodf. Land!, and Tent. p. 140. « Balfour, 206, c. xxxi. 27 Nov. 1531, 

« 1 Bankt. ii. 63. Seytoun v. Ogilvjr ; 3 June 1638, King- 

3 3 Ersk. X. 10. home v. L. Lamington. 

* 1 Bell's Com. 76. « 2 Craig, x. 6. 
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of a liferent lease be valid, an indirect assignation by marriage 
cannot be nnll, and much less create a forfeiture ; and third, 
That as marriage could not operate an assignation of a subject 
not assignable, so, supposing a hferent lease not assignable, all the 
effect which marriage can have is to bestow the power of admini- 
stration upon the husband, leaving the lease to subsist in the wife 
as before.^ 

The dictum of Stair is " that tacks granted to women fall stair's doc- 
by their marriage, which is a legal assignation, and cannot be "°^' 
annulled ; yet may revive by the husband's death being un- 
expired.*'* This dictum, said to have been copied from Craig,* 
contains matter which cannot be extricated ; for it supposes, not 
a decided and conclusive forfeiture, but the successive extinction 
and revival of the right, making it accrue by turns to the lessor 
and lessee. On the authority of the dicta of Craig and Stair, 
it was, towards the middle of last century, decided that a lease 
secluding executors granted to a woman became void upon her 
marriage.* 

Notwithstanding the sound observations made by Kames,* Bank- 
ton and Erskine appear to have deemed themselves [197] bound 
by that decision ; but in attempting to reconcile it v^th principle, 
they involve themselves in palpable error. Bankton, after found- 
ing the doctrine of nullity upon the ground that the landlord 
cannot be compelled to admit the husband, excepts the case 
where by the marriage articles the jus mariti or power of admini- 
stration is excluded, forgetting that leases do not fall under the 
jus mariti, and that the power of administration by the husband 
can, in so far as the lessor is concerned, be nowise different from 
that of a managing steward appointed by the lessee.® Erskine 
says that as the marriage transfers to the husband the right to the 
stocking and implements, it must also transfer to him the lease, 
from which they are inseparable.^ In this dictum there are two 
errors— ^rs^. The assumption that the lease can come under the 
jus mariti; and second^ The supposition that the jus mariti over 
the stocking cannot be excluded. 

Boss adopted the doctrine of Stair.® 

When in more modern practice the question first occurred, the 
Court, proceeding expressly on the authority of Craig and Stair, 

1 Obfl. by Lord Karnes in Elliot v. D. Elch. (Tack) No. 2. 

Bucdeuch, 4 Dec. 1747^ Mor. 10,332-3. ^ In Elliot v. D. Bacdeuch, lit «up. 

2 2 Stair, iz. 26. '2 Bankt. iz. 13. 

' Lord Karnes, ut wp. ^ 2 Ersk. vi. 31. 2 Eisk. Pr. vi. 13. 

« Hume V. Taylor, 1734, Mor. 7199. ^ 2 Ross' Lect 483-4. 
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Doctrine of reduced the lease.^ On solemn consideration, the doctrine itself 
rniei '* and the reasoning in support of it having been held to be unsound, 
it was decided, notwithstanding the series of obstant authorities, 
that a lease having been granted for a term of years to a man and 
his wife, and the longest liver, and the heirs of the longest liver, 
but secluding assignees, and the wife surviving and continuing in 
possession of the farm, the right was not irritated by her subsequent 
marriage.^ By that decision the subsistence of such leases not- 
withstanding marriage was conclusively fixed.^ 
Lease to By the law of England a married woman can be a lessee upon 

JJ^in. the principle that a lease is always presumed to be beneficiaL* The 
law of Scotland has no repugnancy to their admission as lessees if 
the consent of their husbands be obtained. No instance has been 
discovered in which a married woman was the sole lessee. But the 
same principle is derivable from leases made to the husband and 
wife, the longest liver, and the heirs of the longest liver.* In them 
there is a joint tenancy, subject during the husband's life to his 
sole administration ; but when the common interest is severed by 
his death, the full right accrues to his widow. If, then, a married 
woman can thus possess the right in a joint form, she may also in 
[198] a separate one, with full powers, if her husband consent and 
renounce his right of administration. 

The right acquired by a married woman under a conveyance 
where power to name an heir is granted, or by assignation, with 
exclusion of her husband's power of administration, involves matter 
which requires examination. No difficulty can arise on this point 
if the Jus mariti over the stocking be excluded. If it be not, an 
objection, at least in pastoral subjects, might be raised from the 
stocking belonging to or being at the disposal of a person different 
from the lessee, and therefore that the right of hypothec might be 
endangered. No decision has been discovered. The doctrine ap- 
plicable to the cattle of others taken in to graze does not appear to 
be in point. As long as the husband permits the stocking to re- 
main, it is by necessary implication subject to the hypothec, and, 
e conversoj the lessor cannot void the lease or remove the lessee. 
Even an irritancy, if the lessee did not possess with his own stock- 
ing, would not (it may be deemed) be considered applicable, as it 

^ Home V. Taylor, ut sup. Lord Qlenlee in Forrester v, Milligan, 

« Gillon V. Muirhead. 1776, Mor. 1 July 1830, 8 S. 992-4. [Comp. Ed- 

16,286. [Hdles 631, said to have been mond v, Reid, 26 May 1871, 9 Macph. 

affirmed on appeal, but see 3 Pat 681.] 782.] 
» 1 Bell's Com. 76, Note. BeU's Pr. * Woodf. LandL and Ten. 136. 

1218. More's Notes, cczlvm.-ix. 1 ^ Gillon v. Muirhead, and Forrester 

Jurid. StyL 669. 2 Ersk. vi. 31,Note* «;. Milligan, «« «up. 

2 Stair, ix. 372, Note (by Brodie). Per 
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would be intended to operate only in those cases where the stocking 
was actaally the property of others, and not where it belonged to a 
party having the same interest as the lessee, and subject to a direct 
although contingent interest in the latter. 

Whether a woman separated from her husband can become a 
lessee is a question which has not hitherto occurred.^ The solution 
of it must therefore depend upon those analogical cases in which a 
woman so situated has or has not the power of binding herself 
personally, the nature and extent of which power is governed by 
the legal class under which the separation is ranged. If the separa- 
tion be caused by the transportation or exile of the husband as a 
criminal, which may be regarded as his civil death, or by such de- 
sertion as by the law of Scotland forms a legal ground of divorce, 
she can not only validly contract, but may be subjected to personal 
diligence.^ But, if the separation be of a kind less decided and 
permanent, although a wife can trade, her liability to personal dili- 
gence was at one time deemed to be doubtful. Erskine holds ex- 
pressly that she is not liable.' Subsequently it was ruled that a 
husband having left the country, his wife was liable to personal 
diligence as an unmarried woman for debts contracted after his 
departure.* The rcUio was that it would be inexpedient to refuse 
the legal compulsitor^ because the refusal, by depriving creditors of 
the ordinary remedy, would injure the credit which might other- 
wise be given to a woman thus situated. The soundness of that 
judgment was questioned as adverse to principle,* but the judgment 
was adhered [199] to in a subsequent case, which has been deemed 
to have fixed the law.* 

These principles are directly applicable to the contract of lease. 
No difference exists between the power of a married woman so 
situated to enter into the contract of lease and any other contract. 
Although the subject-matter be land, minerals, or fishings, she is 
as much entitled to employ it as a source of revenue by the use of 



^ [A woman whose husband has de- 
sertol her^ that is, has left her without 
providing her with means of livelihood, 
U)d without reasonable cause, may now 
obtain an order of protection under the 
Conjugal Rights Acts (24 and 25 Vict 
c 86, 8. 1, seq., 37 and 38 Vict c. 31), 
vhidi has the same efifect as a decree of 
separation a memd et thoro; And the 
same statute provides that after such a 
decree of separation, obtained at the in- 
stance of a wife, she shall, while separate 
from her husband, " be capable of enter- 
ing into obligations, be liable for wrongs 
and injuries, and be capable of suing 



and being sued as if she were not mar- 
ried,"— (§ 6). She can therefore be a 
party to a contract of lease, and hj the 
terms of the same section she holaa any 
lease devolving on her during her separ 
ration free from the jus mariti and right 
of administration]. 

» 2 BeU's Com. 167, Note. 

» 1 Ersk. vi. 26. 

^ Chumside t;. Currie, 1789, Mor. 
6082. 

6 2 BeU's Com. 167. 1 Stair, b. iv. 
16 (Brodie's Notes). 

• Orme v. Diffors, 30 Nov. 1833, F.O. 
No. 30, 114, 12 S. 149. 
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capital or skill as she is entitled to resort to dealings purely manu- 
facturing or commercial. Nor is any distinction created by the 
tractvs faturi temporiSj because the same continuousness exists in 
a contract of copartnery into which she may undoubtedly enter. 
But her capacity to execute a complete and effective lease will 
depend upon her being or not being subject to personal diligence. 
Where she is so subject, she is placed in the same position as an 
ordinary lessee. Where she is not subject, the contract will be 
defective in one of its most important parts. But should the lessor 
think proper to depart from that sanction, the contract will in 
other respects be obligatory upon both parties.^ 



Section VII. — Minobs, Tutors, and Curatobs. 

Lease to Miuors after pupilarity, with or without curators, are capable of 

""**^'" becoming lessees.^ While leases to minors are necessarily subject 
to reduction upon proof of lesion,* their transactions under those 
leases, being those of ordinary dealers, must be governed by the 
same rules which govern the transactions of majors.^ 
How exe- I^ ^ miuor havc no curators, the deed is valid when executed by 

cuted. himself.* If he have curators, execution by himself and their con- 
sent are both requisite.' A lease therefore accepted by a minor 
without the consent of his curators was, if it prejudged him, de- 
cided to be as null as if he had alienated without their consent.^ 
Whether There is much reason for doubting the power of an administra- 

•oqairea tor-at-law or tutor to acquire by original contract a lease for a 
pnpa?°' pupil. In one case some of the judges thought that it was incum- 
bent upon a tutor to have renewed, had it expired during nonage, 
a lease, even although of a subject of a fluctuating and precarious 
nature ; while others deemed that because such was its nature, a 
renewal of it would have been improper. Inferentially, therefore, 
even the latter appear to have thought that had the lease been one 
of an ordinary subject [200] the renewal would have been right.® 
Although the competency of a renewal had been decided (which it 
was not), the competency of original acquisition would not there- 
fore have been determined, as the acts are very different. Where 
a lease has by experience been found to be beneficial, or where the 
withdrawal and new investment of capital may be disadvantageous 

* [See Note supra, p. 207]. * Supra, c. L b. ii p. 86. 

^ 1 Bell on Leases, 142-3 ; Hume v. ^ Supra, c. i. s. ii. pp. 86. 

Fish, 1636, 1 B.'s S. 94 ; Farquhar v. ^ I Bell on Leases, 143 ; Seton v. L. 

Campbell, 1628, Mot. 9022. Caskieben^ Mor. 8939. 

' 1 Bell on Leases, ut wp. ^ Parklull v, Chalmers, 1771, Mor. 

« 1 Bell's Com. 327. 16^66 ; aS. 1773, 2 Pat 291. 
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or doubtful, a renewal may be highly advisable. But the original 
investment, even in agricultural, and much more in mineral or 
similar subjects, must always be comparatively hazardous, because 
of uncertain result. The rule which bars a tutor from subjecting 
minors to personal responsibility as partners of trading companies, 
and renders the tutors themselves personally liable,^ may be deemed 
applicable. In practice there is little probability that the question 
will arise, as few tutors will so involve pupils, and few proprietors 
will accept of such lessees. 

The same rule applies with at least equal force to the curators 
of lunatics or idiots and to factors Idco tutoris^ because their duties 
being those of preservation, no speculation is admissible. 

Although the Court of Session has authorised tutors to renounce, 
with the consent of the landlord, leases considered to be disad- 
vantageous to pupils,^ no instance has been found in which it has 
given authority to tutors to take leases. The Court refused to in- 
terpose in a case of an analogous nature. In an application for the 
appointment of a curator bonis to an insane person, powers were 
craved to carry on an extensive manufacturing concern. But the 
ordinary powers only were conferred, and special powers were re- 
fused, upon the principle that the manager of the concern must act 
under fuU responsibility.* 

When this decision is combined with those instances in which 
special powers of leasing were refused to tutors and other adminis- 
trators, it might have been deemed improbable that the Court would 
interfere. But as according to the more recent cases there has 
been a relaxation of the principle of non-interference, it may be 
that a different view would now be taken.* 

The rule that " all rights acquired by the tutor during the sub- Lease ac- 
sistence of his office in relation to the pupil's affairs, or wherein he tutor in hi» 
has any interest, are presumed to be for the behoof of the pupil," *^ own name. 
[201] has been held to apply to leases. At one time it was ruled 
that a tutor who obtained in his own name a lease of subjects for- 
merly held by his pupil, but which had been acquired after the 
former lease had expired, and when the pupil had become of perfect 



» 2 Bell'a Com. 624 ; 1 Erak. vii. 16, 
Note (by Ivory) 206. Pettigrew v. Wil- 
son (no date, n. r.). M^Auly v, Rennie, 
15 Feb. 1803, n. r., noticed in -Bell's 
Com. ut tvm, 'Calder v. Downie, 11 
Dec 1811, F.C. 390. 

« Meikle ». Meikle, 1823, 2 S. 274. 
Cockbum's Tutor v. Cockbnm, 1825, 3 
S. 642. Warden, 1829, F.C. 178, 8 S. 
208, etal. ID, and A. 266, and 2, 109. 
(Turner, 1 March 1862, 24 D. 694. 



Robertson, 14 Jan. 1841, 3 D. 345. 
Grahame, 10 Dec. 1857, 14 D. 312. 
M'Ewan, 17 Dec. 1852, 2 Steuart 137. 
Blyth V. Craig, 1808, Hume 889. For- 
man's Tutors, 1805, ib. 888.] 

« Philip, Pet, 22 Nov. 1827, 6 S. 103. 

* Supra, c iv. s. iv. p. 183. [Accot 
of Court V. Gilray, 21 May 1872, 10 
Macph. 715.1 

^More's Notes to Stair (Tutory), 
zzziz. 
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age, was found not accountable for the profits.^ This judgment 
may be deemed to have been rested on the special matter created 
by the pupil having become of age before the lease was renewed, 
and therefore that the tutor was not subject to the responsibility 
under which he would have been had he taken the lease in his own 
name during the pupillarity or minority. The principle of respon- 
sibility was not deemed to be affected by this decision, for in a sub- 
sequent case it was held to be in full operation. The father of 
pupils having died in possession of a considerable farm, a tutor- 
dative was appointed. The tutor, apparently with the approbation 
of those connected with the pupils, entered into a bargain with the 
proprietor, by which, after renouncing the subsisting lease, of which 
there were two years to run, he obtained a new one for fifteen years 
in his own name at an advanced rent. This sum, during the two 
years of the former lease, he became bound to pay to his pupils. 
While there were four years of this second lease to run, and while 
the children were stiU under his care, he obtained another lease for 
thirteen years on a further advance of rent. The tutor having in 
this way acquired money, an action was brought by his wards to 
oblige him to account to them for the profits arising from the 
leases, and it was decided that he was obliged so to do.^ 



Section VIII. — Joint Lessees. 



Art. 1.— A joint lease creates a jpro indiviso right and pro indiviso 

in name of liability in each of the lessees.^ In consequence, there is vested 

indtmduais, ^^ ^^^^ ^.j^^ powcr of insisting that there shall be joint possession 

and joint management, although the subjects be partly agricultural 

and partly mineral.* Each is liable in solidum for the rent, and 

for the performance of the other prestations, even by possession, in 

consequence of tacit relocation after the expiration of the lease.* 

Nor [202] does the non-occupation and absence of one exempt him 

from liability for the non-observance of the prestations, while the 

subject was occupied by the other.^ 

OoDrtrac- The destination in a joint lease is to be construed favourably 

■tinatioQ. for the lessecs. Although therefore there should in the deed be 



^ Parkhill v. Chalmers, ut sup. 

« Wilsons V, WilBon, 1789, Mor. 
16,376. [Comp. Cochrane v. Black, 1 
Feb. 1854, 17 D. 321, 337 ; Guthrie's 
BeU's Pr. 1998 (13), and 2084 (12) ; 
Fraser's Pa. and Child, 279, seq,"] 

* Donglas v, Graham, 1566, Mor. 
4236. Gray v, RoUock, 1570, Mor. 
4246. liddeidale, 1627, Mor. 4247. 



Brown v, Patereon, 1704, Mor. 14,629. 
Sutherland v. Robertson, 1736, Mor. 
13,979. Dickson v, Dickson, 10 July 
1821, 1 S. 113 ; and Id. v. Eund, 8 July 
1823, 2 S. 462. 

* Dickson v. Dickson, ut sup. 

^ Brown v. Paterson,^^ sup. 

^ Sutherland v. Robertson, ut sup. 
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a mistake as to the name of one of them, the lease will be good, 
if it shall be proved who really was the person intended. A lease 
had been granted to A for twenty-one years, and after the expira- 
tion of that period, during his own life and that of his eldest 
daughter B, and the longest liver, in case either should survive 
the period of twenty-one years. B predeceased her father, but 
upon his deaths it having been proved that B had been by mistake 
put as the eldest daughter, and that C really was so, G was held to 
be entitled to the possession of the whole farm.^ 

There is a difference in the legal effect of a joint lease, as it 
shall be taken, firsts to the lessees and their heirs ; or second^ to 
the lessees, the longest liver, and their heirs ;^ or tMrdj^ to the 
lessees in conjunct fee and liferent, and to their heirs.^ 

1. If the lease be of the tenor first mentioned, each lessee (one Lease to 
case excepted) has during life an equal interest both in kind and and their 
in degree, and upon the death of either his right devolves, not^®'"' 
to the survivor but to his own heirs,* By an old decision, not 
subsequently overruled, it was determined that although a lease 
granted conjunctly to a father and his legitimate son is understood 
to import that the father is liferenter of the whole, and his son to 
succeed him after his decease, yet this rule applies to no other 
persons to whom a lease is conjunctly granted, however near be 
the relationship. Where, accordingly, the lease was to a mother 
and son, the Court found such assedation to make equal right '' to 
them that are conjunctly named in the same."* In accordance 
with the same rule, it was decided, that where a lease had been 
granted to the lessees themselves jointly, and " to their heirs and 
successors whomsoever," the heir of the lessee predeceasing was 
entitled to succeed to his share, and consequently to the joint 
possession and management.® 

The effect of a lease to a husband and wife, their heirs and 
assignees, without insertion of the longest liver, must as a general 
point be considered as still undetermined. In a very old case it 
was decided that under such a lease the wife, after the husband's 
death, was entitled to " constitute any persoun, at her pleasour 
cessionar and assignay," to the exclusion of all her husband's heirs, 

^ Moore v. Boddan^ 1823, 2 S. 663. trust, and mtiBt therefore be by writ or 

' 1 BeU on Leases, 146-8. oath ; and allegations as to the amount 

' 1 Bell's Com. 64 of their respective interests, which is a 

^ Bell on Leases, %d tup, [See Mac- question of partnership ana appears to 

yean v, Macvean, June 4. 1864, 2 admit of proof by parole or &ct8 and 

Macph. 1120, as to the prooi of aUesa- circumstances.] 

tions that a joint lease was taken for ^ Douglas v, Graham^ ut tup, 

the benefit of one only of the joint- ^ Dickson v. Dicksoui ut twp, 
tenants — ^which resolves into a proof of 
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except [203] those of his body.^ In a comparatively recent case (no 
intermediate one having been discovered) it was ruled upon the 
special matter that a lease to a husband and wife, their heirs and 
assignees, was not vested in the husband, but jointly in the spouses. 
The more important special matter consisted, firsts of the descrip- 
tion of the lessees, viz., the husband, and his wife nominatim with 
her husband's advice and consent; second^ of the destination to 
the spouses by name, their heirs, assignees, and subtenants ; thirds 
of their obligation to pay the rent and to perform the other presta- 
tions ; hud fourth^ of the wife's ratification of the lease in presence 
of a magistrate.^ It was said that the special circumstances seemed 
to take the case out of the general rule by which a feudal right or 
subject granted to a husband and wife and their heirs is held to 
be in the husband ; and that it might be questioned whether the 
Court had ever applied that rule of construction to a mutual con- 
tract of lease. 

Examining the question as one which is open, the doctrine of 
the older decisions must at once be rejected, because the terms do 
not confer upon the wife any right superior to that of the husband. 
Although in the modem case the general point was not deter- 
mined, the tendency is obviously against applying to leases the 
rule applicable to feudal property. Nor does there exist any 
reason for including leases under that rule, which is founded upon 
the maxim that, as a fee cannot be in pendente, it must be either 
in the husband or the wife, and therefore that it is in the husband, 
as being the persona dignior. A lease, although made real by 
statute against singular successors, is merely a personal contract, 
conveying no property to the lessee, but only a right of possessing 
for a certain rent ; and, for that reason, there is nothing in law to 
bar a lease to be granted to two conjunctly, neither of whom has 
the power of disposal without the consent of the other.* 
Lewetotwo 2. If the lease be granted to joint lessees and the longest liver 
t^Bur.""*^ and their heirs, the right is equal during their lives, and accrues to 
Sifr hS^ the survivor. Each during his life is vested with a right so quali- 
fied, that were he to assign his portion the assignation would 
terminate with his life, when the survivor acquires the sole right.* 
In consequence, a lease having been granted to a father and his 
illegitimate son conjunctly, and the longest liver of them two and 
their assignees, it was decided that it could not be disponed by the 

1 Quhyte v. Brown, 28 July 1561; King's Adv., 1749, Mor. 4205, 2 Bankt. 

Balf. (Assedation) 201, c. yi. ix. 29. 

« Forrester v. Mllligan, 1 July 1830, * 1 Bell on Leases, 147-8. 2 Ross' 

8 S. 992. Lect 487. 

• Fer Lord [Elchies in Lord Boyd v. 
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father to the prejudice of the bastard, except for the father's life- 
time [204] and for his own part/ Where a lease was made to a 
father and his son and the longest liver of them and their heirs, 
it was ruled that they were conjunct lessees; that the profits 
divided betwixt them during their joint lives ; and that after the 
death of the one the whole belonged to the survivor.^ Bankton 
' says that after the decease of both it goes to their heirs equally.' 
But this doctrine is not warranted by authority, for, in the case 
upon which it is apparently founded, the whole was held to accrue 
to the survivor.* 

The ancient law is at variance with the modern with relation 
to the effect of joint leases to a husband and his wife, and the 
longest liver, and their heirs and assignees. Of old, a lease of that 
tenor was held to vest the wife with a life-interest only, so that 
she could not after the death of her husband " make assignation 
longer than her lifetime to the prejudice of the heir."* But this 
decision has subsequently been overruled. A lease having been 
taken to a husband and wife, " and the survivor of them, and their 
heirs and executors," it was decided that the right to the lease was 
in the wife as survivor, and that it accrued to her heirs.* In con- 
formity, a lease granted for a term of years to a husband and wife, 
the longest liver, and the heirs of the longest liver, secluding assig- 
nees, was held to belong to the wife.^ [A lease for a definite 
period to a husband and wife, and the longest liver, " whom fail- 
ing," to their son N, he being a party to the lease, and his heirs 
and assignees, gives N a right to take on the death of the sur- 
vivor of his parents, which cannot be defeated by a subtack to 
endure beyond that survivor's life, for N's right is not a gratuitous 
substitution which the father can disappoint, but a part of the 
contract.]* 

A doubt has been suggested (necessarily affecting each form 
of the transaction) of a husband's power to revoke a lease granted 
jointly to himself and his wife.* But that power, comprehending 
only donationes intra virum et uxorem, seems inapplicable to a deed 
which (as does a lease) emanates from a third party, and which 
contains counter obligations in his favour. A donation is secure 

^ Gray v. Bollock, tt< mp. • Lord Boyd v. King's Advocate, ut 

' Lidderdale, 1627, ut swp, sup. 

' Bankt. ut sup. ' Gillon v. Muirhead, 1775, Mor. 

^ The case referred to by Bankton is 15,286. 

Lauderdalcy 10 June 1627. No such ^ [Macalister v. Macalister, 22 Feb. 

case having been discovered, it would 1859, 21 D. 560.] 

seem that the case really intended is * Per Lord Glenlee in Forrester v. 

that of Lidderdale, noted above. Milligan, ut sup, 

* Big V. Tenants of N., 1561, Mor. 
4197, Balf. Asseda. 201, c. vii 
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against revocation if it involve even gratuitous stipulations in 

favour of a third party.* A fortiori, therefore, ought a joint lease 

to be irrevocable, because in it, independently of the interest of 

either of the spouses, there is created in the lessor an interest to 

enforce the contract as originally made. 

J*^JJ*J 3. Where a lease was granted to a husband and wife and the 

aod wife BUTvivor of them, it was decided that the lease belonged to the 

▼iTor. * *"' survivor, although the marriage was dissolved by divorce and the 

survivor was the guilty party,* 

LeMetotwo [205] 4. If a lease be made to two or more " in conjunct fee and 

fee anSufe- life-rent and to their heirs," the right of each is not only a right pro 

J^^irt. ^^^^^^w)? b^t is burdened with the eventual liferent of the other, 

so that it can be assigned or adjudged only under that qualification.* 

The propriety of applying those terms to a lease may justly be 

questioned, because the term " fee " implies property from which 

the right of a lessee is legally different. But when they were used, 

the rule applicable to property was applied to a lease ; where the 

landlord's right, as assignee of one of the tenants, was restricted on 

the cedent's death ; the other, as liferenter, acquiring right to the 

whole.* 

LeMetotwo 5. A farm was let to two tenants and the survivor of them and 

•nd the Bur* 

vivor ADd the heirs of the survivor. For their own convenience the tenants 
the Bor* divided the farm, and each paid the rent and the public burdens 
TiTor. corresponding to the half which he occupied. One of them assigned 
his right under the lease to his nephew, and he died soon afterwards. 
The assignee continued in possession for more than a year and paid 
his share of the rent, and his name was entered as joint tenant in 
the landlord's rental book. The possession of the assignee, and the 
deletion of the cedent's name from the rental-book, and the substi- 
tution of the name of the assignee, which was averred to have been 
in the knowledge of the joint tenant, were pleaded as importing 
homologation or acquiescence by him of the assignation. It was 
held that the assignation could not subvert the rights of the joint 
tenant, he having been no party to it, and that the acts alleged did 
not constitute homologation or acquiescence, and were in no wise 
such as to prevent him from having right to the lease as sole 
tenant under the clause of survivorship.* 



1 1 Stair, iv. 18. 1 Ersk. vi. 29. » 1 Bell's Com. 64. 

Hisleid v. Lindsay, Dec 1591, Mor. ' Brown, 1789^ cited in Note 3 to 1 

6087, 6106. Clerk v. Sharp, 1717, Mor. Bell's Com. 64. 

5996. ^ Robertson v, Menzies, 10 MaTch 

« More's Notes, ccl. C. of Argyle v. 1867, 19 D. 667, 29 Jur. 308. 
Tenants of Dollar and E. Argyle, 1573, 
.723. roM 
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Companies may be lessees of urban tenements, manufactories, Art 2.— 
mines, fishings, or other subjects fitted for commercial transactions; co-part^ 
and such cases are of daily occurrence. But leases to companies "*^'* 
for purposes purely agricultural have hitherto been unknown, al- 
though occasionally agricultural subjects, as useful appendages, are 
leased along with those of the other descriptions. 

A lease for behoof of a company may be granted in the names 
of the individual partners.^ A lease can also be validly granted to 
a company socio nomifie.^ . But a distinction exists between a [206] 
company trading under what is termed a proper firm, consisting of 
the names of individuals, and what is termed a descriptive name, as 
the " Arran Fishing Company," or ** Shotts Iron Company." ^ In 
the former case the destination of the lease to the social firm and 
execution by that firm will be valid. But in the latter the doctrine 
has been deemed to be that the name cannot be subscribed or used 
by any of the partners as a firm to bind the company.^ But it 
has been said that there seems to be no bar to prevent a company 
so constituted from authorising their directors or any individual to 
sign and contract so as to bind them.^ 

Leases to companies are often complicated with questions inci- 
dental to the existence of the company as a person separate in law 
from the individuals of whom it consists — as, Jirsty what is the na- 
ture of the right acquired to the company by assuming the character 
of lessee ? second, through whose act can the company assume that 
character ? third, for whose benefit is it assumed ? and fourth, by 
what rule is its subsistence to be deteimined ? 

1. Leases form a part of the common stock of the company.^ In LeBses to 
consequence, they are held by the partners for their joint use, are ^S^rf SS 
liable for the partnership debts, and may be sold for the common ™°" ■*°**' 
purposes.^ 

2. As leases may be granted to the social firm, any partner (in Howaoom- 
the absence of a known contrary stipulation) can bind the company coma 

as lessees. But conformably to the received rule applicable to the *®^^ 
powers of partners, the lease must be of such a kind as to come 
within the nature of the trade pursued by the company.* The 

♦ [On the subject of this article, see Clark on Partnership, pp. 170, 216, 364^ 
667, 679, &c] 

1 Murray v. Hogarth and Co., 12 Feb. It has been well said (More's Notes, ut 
1836, F.C. 263, 13 S. 453. «fp.) that the doctrine which gives this 

2 1 Bell on Leases, 149-60. Bell's Pr. result ought to be reconsidered. 
367. More's Notes, cL Menzies' Lee * Bell's Com. ut awp. 

826. Denniston, Macnair & Co. v, • 2 BeU's Com. 612. 

Duncan Macfexlane, 1808, Mor. App. ' Bell's Com. ut sup. Crawshay v, 

<Tack) 16. Maule, 1818. 1 Wilson, 181. 

» 2 Bell's Com. 627. 8 g Bell's Com. 617-18. 

« 2 Bell's Com. 629. Bell's Pr. ut 8up. 
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partner of a manufacturing, fishing, or mining company could not, 
for example, oblige the company as lessees for an agricultural 
subject unless it were proved that the transaction had been applied 
to the benefit of the company. It has been said that as entering 
into a contract of lease is not an ordinary act of administration, the 
deed ought to be signed, not by the company firm, but by the indi- 
vidual partners.^ For this dictum no authority is given. But 
Jirstf it is erroneous in principle, because a lease, not coming under 
the rules of feudalism, and being as much an instrument of trade 
as the subject-matter of any other contract of location is, the 
acquisition of it must be equally within the powers of each partner; 
and second, the dictum is contradicted by the decision that leases 
can validly be granted to a company socio nomine,^ because if they 
can be granted to the firm they can be accepted of under the firm. 
Lease ac- [207] 3. All Icases must accrue to the common stock. If therefore 

parties may a Icasc be upou the point of expiration, a partner cannot, by effect- 
J^!^y^ ing a dissolution of the company, secure to himself the benefit of 
that lease.^ And if a member of a partnership dissoluble at plea- 
sure obtain a renewal of a lease of part of the partnership premises, 
such lease belongs to the partnership.* 

4. The character of the company as lessee being commensurate 
with the subsistence of the partnership, must terminate with its 
dissolution. Bankruptcy therefore (if assignees and subtenants 
are excluded) by dissolving the company terminates the lease.* 
Dissolution by death, mutual consent, or any other cause, must 
produce the same eflfect.* 

If any part of the term of a lease granted to a company is un- 
expired at the dissolution of the partnership, it is partnership 
estate, and is to be distributed as such.' Where, therefore, a com- 
pany has been dissolved, and the partners cannot agree as to the 
disposal of the lease of the premises in which they carried on 
trade, it is to be exposed to sale.® The rule applies, though the 
lease be not taken socio nomine, if it be for the common benefit. 



Effect of 
dissolution. 



^ 1 Bell on Leases, 149-60. 

' DeDniston, Macnair, & Co. v, Mac- 
farlane. ut sup, 

8 Bell's Com. 632. 

* 1 Montague on Partnership, 96-7. 
Featherstonenaugh v. Fenwick, 17 Yes. 
jnn. 298. 2 Montague on Partnership 
(cases), p. 342-62. CoUyer's Law of 
rartnersnip, 120-1. 

« 1 Bern Com. 82. More's Notes, 
. cclxviii. 1 Bell on Leases, 160. Camp- 
bell V. Calder Iron Co., 11 Dec, 1806, 
cited in BelFs Com. ut sup* 

« In Gillespie v. Clark, 1821, 1 S. 



160, the general point was made that a 
lease was terminated by the dissolution 
of the company. But as another point,^ 
mentioned supra, c. iv. s. ii. p. 169, 
also occurred, and the report merely 
bears that the Court passed a bill of 
suspension to try the question, it is un- 
certain which question it was thus in- 
tended to try. 

' Per Sir William Grant, M.R., in 
Featherstonehaugh v. Fenwick, ut sup, 

8 2 Bell's Com. 631, note ; 632, note. 
Marshall v. Marshall, 23 Feb. 1816, 
F.C. p. 101. 
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Where, consequently, the partners of a company in the prosecution 
of its business have obtained a lease in favour of themselves indi- 
vidually, and their assignees or sublessees, and the company is 
afterwards dissolved by the death of one of the partners, the sur- 
vivor is bound to concur with the representatives of the deceased 
in a sale of the lease as a part of the company stock.^ And, on 
the same principle, a lease having been taken in the joint names 
of two individuals with the view of entering into a partnership, 
but that purpose having been broken off, it was decided that one 
of the parties was not entitled to resist an application for sale of 
the lease and for his removal from the premises.' 

Mention was formerly made of mutual leases entered into by 
the proprietors of coal, salt-works, and similar subjects, combining 
the contract of lease with the contract of copartnery.* The law 
applicable to the parties to those transactions, when considered as 
lessors, applies to them conversely when considered as lessees. 

[208] Corporations, civil, religious, or charitable, and all public Art. 3.— 
administrators, where there is no limitation of their powers by statute Corpora- 
or their deed of constitution, may become lessees, subject e con- ^^ j^ifta? 
versia to the same rules of good administration which control them '4<fo«««««»- 

_ ton. 

as lessors. 

Corporations have the same capacity as individuals have to 
become lessees. But in making leases to them it will be equally 
necessary, as in taking leases from them, to ascertain what officers 
have the power of binding them, and to take care that the transac- 
tion is within the limits of that fair administration prescribed to 
corporations in the management of the common fund.^ 

The tenor of the Statute of the 18 and 19 Vict. c. 88 (14th Art. 4.- 
August 1855) Dwelling-houses Act, has been detailed as applicable ihe\%and 
to lessors.* In so far as tenants in the ordinary sense are involved, Jg ^*^' ^ 
no statutory peculiarity seems to emerge. But, as formerly ob- 
served, the statute creates a class of parties hitherto unknown to 
the law of Scotland. Throughout numerous sections provisions 
are dealt with by which a tack or rental-right, without an ish and 
for perpetuity, may be granted, which is styled disponing in tack 
or rental-right. The relative provisions have been already stated 
in substance,' and for minuticB the statute itself must be carefully 
consulted. What is the legal import of "disponing in tack or 

^ Aitken's Trs. v. Shanks and Wad- ^ Supra, c. iL 8. ilL pp. 129, 130. 
del, 18 May 1830, F.C. 594, 8 S. 763. * Supra, c. iii. b. v. p. 146, seq. 

* M'Whannel v. Dobie, 12 June 1830, * 5i^a, c iii b. viL p. 161. 

8 S. 914, 3 D. and A. 131. . ^ Supra, lb. 
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rental right "'P whether the grantees are to be dealt with as dis- 
ponees or as lessees ? and what are the results of this combination 
of legal characters hitherto deemed irreconcilable ? form questions 
which have not yet been put to the test, and as to the determina- 
tion of which it would be difficult even to indicate an opinion. 
For the right is so anomalous that in dealing with it the Courts 
must divest themselves of all recognised rule and analogy, and be 
governed exclusively by what they deem to have been the inten- 
tion of the Legislature in the creation of the right. 
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Section I. — Succession ab Intbstato. 



^ 5&M7fe [209] Leases having hitherto been deemed strictijuriSf have been 
<md Major, coustrued upou the principle that the granter conveys no right 
which is riot expressed,^ The doctrine of delectus jperaonce was in- 
troduced to prevent persons of power or influence obtaining posses- 
sion, and retaining it against the lessee's will.^ By reason of the 
delectus personce the heir of the lessee if not mentioned did not suc- 
ceed in the lease. Although the ancient reason of the delectus had 
gradually ceased, there remained the doctrine itself, founded upon 
the presumption of a preference arising from the superior pecuniary 
credit and agricultural qualifications of the lessee and his good and 
peacable dispositions and habits.® 

The doctrine of delectus continued consequently to operate the 

merfy held exclusiou of the heir.* Of the lawyers of the seventeenth century 

Steuart alone held a contrary doctrine.^ Bankton speaks doubtfully 

of the right of the heir;^ and so late as the middle of last century 

the case was deemed new by the Court. The question arose, how 



Delectus 

persoruB for- 



to exclude 
neirs. 



^ 2 Craig, x. 3. 2 Stair, ix. 26. 2 
Bankt ix. 11 and 17. 2 Ersk. vi. 31. 
2 Robs' Lect 482. 1 BeU on Leases. 
146. A doubt may well be entertainea 
as to the permanency of the doctrine 
that leases are to be deemed stricti juris. 
The subject shall be examined in detail 
hereafter, B. V. c. i 

' Introduction, c vii. p. 58. 

* 2 Erak. vL 31. 2 Boas' Lect 482. 



1 Bell's Com. 75-6. 1 BeU on Leases 
152. Alison v, Proudfoot, 1788, Mor. 
15,290. 

* 2 Craig, x. 6 and 7. Little v. Lin- 
toun, 1579, Mor. 10,319. Doune t;. 
Niven, 1609, Mor. 10,320. A v. B, 1612, 
Mor. 10,320. 

^ Steuarf 8 Ans. to Dirl. 413. 

« 2 Bankt iz. 30. 2 Ross' Lect. 482. 
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far a lease of a manufacturing subject for the term of fifteen years 
descended to heirs although not expressed.* The Sheriff decerned 
the heir to remove at the instance of a purchaser. A bill of sus- 
pension of the decree was refused by the Lord Ordinary. On 
advising a petition and answers, it having been observed that the 
interlocutor of the Sheriff was agreeable to the only decisions on 
record, which were two about a century ago, and there being no 
decision since, it might be considered as a new case, the Lords, 
without declaring any [210] opinion on the point, remitted to the 
Lord Ordinary to pass the bill.* 

Although this cannot be deemed to have been a formal judg- Ri^ht of 
ment sustaining the right of the heir, yet the law has ever since fixed, 
been held to be fixed.' It has been said that although no decision 
regarding this point appears in the printed reports, it seems now 
to be held that in such a case the lease will descend to the heirs* of 
the party agreeably to the maxim qui providet sibi providet hcere^ 
dibua.^ In a case comparatively recent, concerning the right of the 
heir of an assignee of a lease to succeed although not mentioned in 
the deed, the Court considered the law as settled in favour of the 
tenant's heir in the case of a tack where heirs are not mentioned, 
and they did not see cause to distinguish between that case and the 
case of the heir of an assignee.^ This decision must be deemed 
expressly to give the full weight of judicial authority in favour of 
the recognised doctrine. 

It is now therefore an established rule that, although not named, Ezistbg 
heirs succeed, and in vice of the original contracting party become 
entitled to all the rights and become subject to all the prestations 
stipulated for in the lease.* The order of succession is the same as 
in other heritage.' And a notion adopted in some of the older 
Books ^ that leases of a shorter duration than nineteen years should 
devolve to executors, although approved of by a modem authority,' 
was never admitted in practice, and has been exploded in theory. 
But a lease devolves to the heir of line, not to the heir of conquest, 
because the latter can succeed to those rights only which are 
capable of sasine.^^ 



* Thomson v, Watson, 1750, Mor. 
10,337. Elch. Tack, No. 16. 2 Ersk. 
vi 31, Note t. 

* Thomson v. Watson, ut mp, 
» Bell's Pr. 1219. 

* More's Notes, ccxlvii. 

» Telfer v. M*Dougall, 1811, Hnme 
867. 

« 2 Eisk. ii. 6. and vi 31. 2 Bobs' 
Lect 482. 1 Bellas Com.. 76. 1 Bell on 
Leases, 146 and 50a 2 Stair, iz. Note 



▼L (by Biodie). 1 Sandf. on Herit 
Sue 34. 

^ 3 Stair, iv. 33. 3 Ersk. viiL 3-12. 
1 Sandf. on Herit Sue 2-8. 

« Dirl. and Steu. 136. 

* 2 Bobs' Lect. 483. 

w Hope's Min. Pract. t iii. s. 48 ; 3 
Stair, y. 10 ; 3 Mackenz. Inst yiii. 12 ; 
3 Bankt iv. 21 ; 3 Ersk. viiL 16 ; 1 
Bell on Leases, 509 and 511-12 ; 1 Sand! 
ut sup. Heirs of E. Dunbar, 1625, Mor. 
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Wliere a lease is granted to two tenants and their heirs and 
successors, the heir of the tenant who dies first is entitled to con- 
tinue the joint possession with the survivor.' But where a lease 
not secluding assignees and subtenants is granted for a term of 
years and a lifetime to a person and his heirs, it is the life of the 
principal tenant in possession at the expiration of the term, and 
not the life of the person deriving right from him (on payment, not 
of a surplus rent, but of a grassum) and in the natural possession, 
that regulates the duration of the lease. * 

[211] The succession in rental rights is peculiar. But the details 
shall be discussed hereafter in considering the valid duration of 
those rights in questions with singular successors, either when 
heirs are or are not mentioned. 



Art 2— 
tionert. 



As heirs-portioners succeed equally to those rights which are 
divisible, so where a right can neither be taken by the eldest as a 
prcecipuum nor be divided, it must continue to belong to all of them 
pro indiviso as representing their predecessor. Among rights of 
the latter class there must be ranked leases, which constituting ex 
contractu an indivisible subject in the original lessee, must so 
remain in his heirs. Heirs-portioners therefore must possess as 
would a single heir, all being jointly entitled to the rights and 
jointly subject to the obligations of the lessee.' The right of heirs- 
portioners to succeed to a lease was recognised in a comparatively 
recent case.* 

The question has been raised whether a lease granted to a per- 
son and his heirs would expire in whole or in part upon the death 
of one of the heirs-portioners ? • A lease was granted to heirs and 
assignees for fifty-seven years and the lifetime of the lessee, and 
[212] if he predeceased the definite period, for the lifetime of his 
heirs. The original lessee having assigned, died before the expira- 
ation of the fifty-seven years. When those years expired, two of his 
daughters were living. The elder having died, the landlord sued 
the tenant to remove from the whole farm, as the lease had expired 
by the death of the elder sister, or at least to remove from one-half 



6605. Ferguson v, Fergoson, 1663, Mot. 
5605. [Conquest is now abolished.] 

1 Bell's Pr. 1219. Su»m, p. 211. 

■ More's Notes, ccli. Honaldson, Pet, 
18 Dec. 1812, F.C. 49. In Pratt v. 
Abercrombie, 18 Nov. 1858, 21 D. 19, 
31 Jur. 9, an opinion is reported to have 
been indicated that a lease in favour of 
the tenant and the heirs of his body, 
'' secluding heirs-portioners," descends 
to the tenant's eldest daughter. [See 



Crichton v. Lady Keith, 11 March 1867, 
19 D. 713.1 

» Bell's Fr. 1219. Assumed in Deu- 
char V. Lord Minto, 1798, Mor. 16,295. 
Cunningham v. Grieve, 1803, Mor. 
15,298. Louden v. Adam, 1805, Mor. 
Tack, App. 10. 

* Youngs V. Gerard, 23 Dec. 1843, 6 
D. 347, 16 Jur. 184. 

« 1 Sandf. on Herit Sue. 26-8. 
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of the farm to which the deceased heir-portioner had right. In 
the inferior Court the action was dismissed on the ground that as 
long as one heir-portioner survived the lease must subsist. But 
on advocation a judgment was given by the Lord Ordinary that 
the liferent right to the lease devolved to the two sisters as heirs- 
portioners of their father ; that one-half of the lease was vested in 
each of them, and that upon the death of the elder the lease was, 
as to her half, terminated. The judgment, by reason of a com- 
promise, was not reviewed by the Court.^ 

On this case it has been observed that the pro indiviso share of 
each heir-portioner descends to her heirs ; but if such heirs-por- 
tioners succeed as liferenters in a lease provided to a man during 
his lifetime and that of his heirs, this seems to be limited to the 
life of his immediate heirs, and so the death of one of the heirs- 
portioners will put an end to her pro indiviso share instead of 
giving the succession to the survivor, who can only take as her 
heir.2 This observation may be questioned. Fhsty the lease did 
not terminate by the death of the elder sister, because, not devolv- 
ing to her as prcBcipuumy its duration did not depend upon her life ; 
and secondf there was not expiration as to a half, because the sub- 
ject-matter of the contract being one in the original lessee, con- 
tinued so to be while his representation subsisted, which it did as 
much while one as while both heirs-portioners lived.* 

Although the heir be a pupil or minor, he succeeds, and there- Art. s.— 
fore the subject-matter of the lease must, as must his other rights, dewMngto 
be under the care of his tutors or curators. Should they themselves ^^ 
be incapable of managing, there does not appear to be any bar to 
the appointment of a manager by them. 

It has been said that when assignees and subtenants are ex- 
pressly excluded, a judicial opinion has been entertained that the 
lessor would be entitled to object to the appointment of a permanent 
manager, who, in place of accounting for the produce, should stipu- 
late to pay a fixed annual sum to the minor.* The soundness of 
this doctrine may justly be questioned, [213] because, ^rst, the ap- 
pointment of a manager is neither an assignation nor a sublease ; 
and second, as the duration of the manager's appointment and the 

* M. Tweeddale v, Dods, 14 June action of removing, in which, while the 
1821, n. T., cited in 1 SandfoicL on Heiit. judgment proceeded chiefly on other 
Sac. 28. grounds, the Court is said to have given 

' Bell's Pr. 1219. much weight to alleged disapprobation 

^ Sandford, 1. c. by the lessor of the plan stated in the 

* 1 Bell on Leases, 172-4 ; Boyd v, text. [See below, p. 254, and Irvine v. 
Alexander, 29 June 1802, not reported, Lyon, 13 Feb. 1874, 1 Rettie 512.] 
but cited by Bell, ut tup. It was an 
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mode of Bottlement are matters between him and the tutors, which 
the lessor cannot interpose to regulate, the permanency and the 
fixed annual return are qtioad the lessor res inter alios ocUb^ and to 
which consequently it is jua tertii for the lessor to object. The 
right of tutors to act by means of a manager under whatever regu- 
lations they may deem proper, is sanctioned by the reasons which 
ruled the decision that a lease, although excluding assignees and 
sublessees, may be assigned by the tenant to his eldest son.^ 

Art' 4.— A major or minor, a single heir or joint heirs, may acquire a 

zSmitoryo/" lease by a gift of ultimua hcerea or bastardy, by virtue of which 
twiS^ocU Possession is attained in vice of the Sovereign. In one case, where 
ofuiumus a lease granted to a bastard secluded his assignees and subtenants, 

Hares o»",y^ e » » i t -ii 

Bastardy, the Court was of opiniou that, even where no mention has been 
made of assignees and sublessees, the King, coming in place of the 
lessee oh defectum hceredis, could not transfer the right to a dona- 
tary, and therefore decided that the lease did not devolve to the 
donatary.^ The judgment consequently was rested upon the prin- 
ciple, and not upon the clause of seclusion. 

But as the judgment stands alone, it cannot be deemed to have 
so fixed the law as to exclude further question. Doubts of its 
soundness are warrantable, because where the heirs of a legitimate 
person fail or a bastard dies without lawful issue, the King is heir 
in the most full and strict sense, having all the rights and being 
liable for his debts to the amount of the property.* 

Stair is of opinion that the right of the Crown is not that of 
proper succession, but of caduciary confiscation burdened with the 
debts of the person deceased.^ This opinion is at variance with 
that contained in the other Books, and must now be deemed to 
have been wholly overruled by the decisions that the donatary of 
the Crown, on a gift of ultimus hceres, is entitled to sue [214] a 
reduction ex capite lectin Nor is the doctrine of the Crown's right 
of succession impaired by the decision that the Crown is not 
universal heir of provision, and therefore cannot take under a con- 
ditional institution to heirs ; for it was there held to be law that 



1 Hepburn v. Bum, 1769, Mor. 10,409. 

« Falconer v. Ha^, 1789, Mor. 1355. 
Morels Notes, xxziii.-iy. 

•Reg. Maj. L iL c 52. Note by 
Skene, " Rex Buccedit Bastaido ; " and 
c 65, 8. 16, Note "Ultimi hsBredis." 
Balfour 237-8. Skene, de sig. verb, voce 
Bastard. 1 Craig, xvL 30 and 37. 3 
Mackenzie, Inst z. 1-4. 5 Wallace, v. 



397. 3 Ersk. x. 245. Goldie v. Tib. of 
Murray, 1753, Mor. 3183. Brock v. 
Cochrane, 2 Feb. 1809, F.C. 150. 

* 3 Stair, ill. 47, and iv. 13. [BeU's 
Pr. 1669.;] 

* Goldie V, Trs. of Murray, and Brock 
V, Cochrane, ut sv/p, 3 Erak. viii. 100. 
Notes t and (by Ivory) 557. 
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the right of the Crown is not restricted to heirs of line, but includes 
any heir alioqui successurus.^ 

But the power of devolution to a donatary is indispensable 
towards rendering the right of the Crown effective. Where the 
King succeeds to feudal property which holds of a subject-superior, 
he gifts it, because he cannot be the vassal of a subject ; and upon 
completion of the gift by a decree of declarator, letters are issued 
charging the superior to receive and infeft the donatary as his 
vassal.* This rule applies by a close and decisive analogy to 
leases ; for as the King can no more be at common law^ the lessee 
than he can be the vassal of a subject, his right of succession 
would be nugatory if he could not convey to a donatary ; and, in 
consequence, leases would revert to the landlord, and never could 
be included under gifts. But in pra<5tice they always were in- 
cluded, even at a period when the principle of delectus peraonod was 
rigidly upheld.* Where a lease (it has been said) has been let for 
three lives and nineteen years certain thereafter, it will be good 
to the donatary under a gift of ultimtis hceres, at least for the 
nineteen years ; and if the three lives should be taxed to three 
nineteen years, the reckoning seems reasonable.^ This is an 
explicit recognition of the power of the Crown, not only to grant a 
donatary, but to his heirs, or to successive i|onataries ; for so the 
right to continue the survivances necessarily implies.* 

Section II. — Succession by Destination or Settlement. 

A lease may contain in gremio a destination to another than the Art i.-- 
heir-at-law as to the heir-male or any other person nominated ; for SSoSI^ 
the lessee is thus entitled to regulate his succession. The terms of ^ ^*^ 
the lease have in themselves been held to be conclusive as to the 
existence of the exclusion or non-exclusion of the heir-at-law. A 
lease was granted to A and his heirs-male for nineteen years, and 
thereafter for the life of B, his second lawful son, to whatever Dnnn r. 
[216] period of years the said B'slife shall extend. The eldest^"""' 
son of A predeceased him, leaving a son C. B had always lived 
with A upon the farm, and after A's death continued to possess as 



* 1 Dallas, part ii. pp. 18-20. 
•DirLandStetLiai. 



^ Toirie V, Mnnsie and King's Re- 
membiancer, 31 May 1832, F.C. 462, 10 
S. 597. * Supra, c vL b. 2, Note 6, con- 

* 3 Enk. z. 3, and to be infeiied from taining queries concerning the rights 
3 Mackenzie, Inst. x. 1. and powers of the Commissioners of 

> The qnalifying words ^' at common Woods and Forests relative to leases 
law" have been inserted, because bj devolving to the Crown as vUimus 
virtue of certain statutes detailed «upra, hceres, 
c. iii. 8. 1, p. 132, the Crown, through 
its commissioners, may hold a lease. 
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tenant, under the belief of all parties that the lease had been taken 
to him after his father. The lease having been produced by B as 
his title to be enrolled as a voter in the county, the exact terms of 
it were ascertained by 0. B obtained from a letter, signed by 
him before witnesses, but neither holograph nor tested, declaring 
that he would never claim any right to the lease, being confident 
that B was the right and lawful tenant. Afterwards C raised 
against B an action concluding that it should be found that he, 
as the heir-male of A, had the only right and title to the lease, and 
that B should be removed and should account to him. It was held, 
firsty That the right on A's death devolved on C as his heir-male, 
and was vested in him without service, and that the import and 
effect of the destination so expressed in the deed of lease are not 
altered by the circumstances of the duration of the right after the 
death of the original tenant having been placed on the life of the 
defender B, his second son, which must be presumed to have been 
selected for good reasons for the benefit of the heir-male, whoso- 
ever he might be. Second, That none of the statements in the 
record were relevant to control the express and unambiguous 
words of the contract of lease, as there were no termini hdbilea for 
inquiring into intention in derogation of those words.^ 

No power to object is vested in the heir-at-law excluded. If 
any conditions are inserted, non-implement of them by the heir of 
destination may entitle the landlord to render the right void by 
a declarator of irritancy or by a removing. But in him alone the 
power of avoidance resides. A lease was destined to the heir-male 
of the tenant on condition that the subjects were left completely 
stocked. The tenant died intestate, so that the stocking went to 
his executors, who for some time possessed under the lease. The 
heir-male acquired the stocking before the expiration of the lease, 
paid the last half-year's rent, and concurred with the landlord in 
naming appraisers to estimate the amount of meliorations payable 
at the end of the lease. It was held that, although the landlord 
might have excluded the heir-male, yet that, having recognised 
him as tenant, it was jvs tertii to a party liable for the meliora- 
tions to plead that the heir-male was not entitled to the lease 
under the destination.' 

Art. 2.— 1. By Lessee Himself. — For the purpose of avoiding the bad 

h/ Deed of [216] offects of dcvolutiou to a minor, heirs-portioners, or a person 

Letsee^or 

Jut Trustee, i j^^^^ ^ jyxam, 28 Feb. 1835, 13 S. Macalister, 22 Feb. 1859, 21 D. 560, 31 

690. [See Crichton v. Lady Keith, 11 Jur. 297.] 

March 1857, 19 D. 713. Macalister v. > Fraser v, Fraser, 30 June 1831, 9 S. 

849^ 4 D. and A 225. 
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incapable of managing, leases may be granted with power to the 
lessee to name an heir, or, in other words, to convey the lease to 
any member of his family.^ Where that power exists, it can be 
exercised by a mortis causa deed, by which the lease will devolve 
conformably to the will of the deceased lessee, to the exclusion of 
the heir-at-law. But the power must be given in express terms ; 
and where assignees are excluded it will not be held to be im- 
plied, either from considerations of utility or from the flexibility 
of the terms " heir or heirs/'* In consequence, where there was a 
clause of seclusion, the lessee was held to be barred from conveying 
the lease to his son-in-law.^ 

Afterwards it was decided that a lease for thirty-eight years to Cunning- 
heirs, but secluding assignees, could not be settled by the lessor ^^^i 
upon his second son, but must devolve to the heir-at-law.* Upon 
appeal, firsts great doubt was expressed of the soundness of the 
judgment; second, the previous decision, it was stated, had not 
been followed as a precedent during the period intervening between 
the two decisions ; and third, it was said that it appeared that an 
assignee and an heir nominated were very diflferent characters ; 
and that by assignee, in the actual case, was meant that person 
who was an assignee not being an heir nominated.* The cause 
was therefore remitted, with a special order to consider how far 
the meaning of the term " heirs," as used in the different parts of 
the lease, affected the construction to be given to the terms ** the 
lessee and his heirs," and " the heir or heirs of the lessee, who 
shall at the end of the thirty-eight years have succeeded to and 
be in possession of the farm."' The judgment was adhered to upon 
reconsideration, and although strong doubts Were expressed, the 
rule is held to be fixed.^ 

On the same day on which that cause was originally deter- Darrochr. 
mined, it was decided, in consequence of special matter, that a ^^^^ 
econd son to whom a lease had been conveyed was entitled to 
continue in possession, as he had continued to possess without 



^ Deuchai v. Lord Minto, 1798, Mor. 
15.295. Bell's Pr. 1219. 

^ Deuchar v. Lord Minto, ut tup, 
Cunningham v. Grieve, ut infra, 1 
Beirs Com. 82. 2 Ersk. vL 31, Note *. 
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' Deuchar v. Lord Minto, ut sup, 

* Cunningham v. Grieve, 1803 Mor. 
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Eutafls of assignee can alter the contract with the lessor, which the assignee 
continued. €x lege must alwajs perform. Subject to this fundamental rule, all 
prohibitions, limitations, restrictions, and conditions imposed by 
the party conveying, and entitled to convey, took effect inter 
hceredes at common law.^ Kegistration under the Statute 1686 is 
neither competent nor necessary, because the statute does not 
relate to subjects incapable of infeftment, and because a lease is a 
personal right, and the right itself is qualified, so that it is neither 
the better nor the worse for recording.^ 

Although leases of teinds and of rights to mines (the latter not 
being otherwise acquirable) have long been contained in the entails 
of many family estates,' only one instance of the entail of leases 
as separate subjects has hitherto been brought under judicial cog- 
nisance ; but in that instance the law was solemnly examined and 
E. of Dni- [223] fixed. In 1724 leases were granted for ninety-nine years, 
Mauie, and with powcr to the lessec to assign. An entail of those leases was 
iiMit^' executed in the form of an assignation in favour of the same series 
of heirs as was called to the succession of certain feudal property. 
By subsequent deeds the destination of the whole property, feudal 
and leasehold, having been altered, there arose in 1782 a competi- 
tion in which, among other questions, the competency of entailing 
leases was tried. On that question it was held that " leases, 
although none of the objects of the Statute 1685, may yet be 
settled by entail; of which, however, few instances have occurred."* 
There having been made an agreement, for the purpose of execut- 
ing which a submission was entered into, the arbiters altered the 
judgment of the Court in so far as regarded the leases. 

An action of reduction of that decreet-arbitral was instituted in 
1809. In 1817 the Court of Session, holding that the question of 
the subsistence of the entails of the leases was still open, decided 
that the entails were prescribed, there being also an unlimited title, 
and the possession not having been specially applied to the entail.* 
After various other proceedings, the question of the validity of the 
entailed leases was, by a new suit, again brought under discussion 
in 1821. The Court of Session having sustained a plea of re^ 
judicata in bar of the suit, the cause was, upon appeal, remitted 
(on 26th May 1826), so " far as concerns the right and title to 
the said leases." When the cause was again considered, doubts of 
the validity of those leases were expressed by a part of the Court.* 

^ Opinion of Lord Balgray in Manle ^ Lord Balgray, ut sup, 

V, Maule, ut 9up. * Earl of Dalhonsie v, Maule, tU 

^ Opinion of Lord Braxfield in E« sup, 

Dalhousie v, Maule, 1782, Mor. 10,963, * Maule v, Maule, 2 Dec. 1817, F.C. 

as cited in the opinion of Lord Balgray 394. 

in Maule v. Maine, ui sup, ^ Maule v, Maule, 4 March 1829, ut 
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But the great majority having either expressly held or assumed 
the validity, the judgment fixed the law to be as already stated.^ 

An important and beneficial alteration has been made on the Batherford 
common law by a recent statute. By the 11 and 12 Vict. c. 36 ^^ 
(14th August 1848), s. 49, it is enacted, " that where any land or 
estate in Scotland shall by virtue of any tack, assignation of tack, 
or other deed or vnriting, dated on or after the first day of August 
1848, be held in lease either directly or through trustees for his 
behoof by a party of full age, born after the date of such tack, 
assignation of tack, or other deed or writing, such party shall not 
be in any way affected by any prohibitions, conditions, restrictions, 
or limitations which may be contained in such tack, assignation of 
tack, or other deed or writing, or by which the same or the interest 
of such party therein may be qualified, such prohibitions, condi- 
tions, restrictions, or limitations being of the nature of prohibitions, 
[224] conditions, restrictions or limitations of entail, or intended to 
regulate the succession of such party, or to limit, restrict, or abridge 
his possession or enjoyment of such land or estate in favour of any 
future heir." There is a proviso " that it shall be lawful to the 
proprietor of whom such a lease is held to enforce any prohibitions, 
conditions, restrictions, or limitations, contained in such tack, 
assignation of tack, or other deed or writing, which shall have been 
inserted therein, for the bona Jide purpose of protecting the just 
rights and interests of such proprietor, in so far as such enforce- 
ment may be necessary in order to such protection."^ 

This statute leaves the common law operative, ^r«^, as to leases 
executed before the time named, and aecond, as to persons born 
before the date of the lease, although that date be after the time 
named. Even as to persons born after the time named, the statute 
is permissive, so that it may be deemed if they do not alter the 
entail will subsist. 

Whether the heir succeed ah intestato or by a settlement ser- Art. 4.— 
vice is not necessary to enable him to take a lease.* For leases ccS ^^ 
vest by mere apparency without service, to the effect not merely ^^^' 
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^ Although this statute has been in 
force for eleven years, no case under it 
appears to have occurred, which may be 
<leemed to have resulted from entails of 
leases not being of frequent occurrence. 

• 3 Stair, v. 4 and 6, and Notes (by 



Brodie), voL ii. 525-6 h, and 561 a ; 3 
Bankt. v. 9 ; 3 Erak. viii. 77 ; 1 Bell's 
Com. 759 ; Saiidf. on Herit Sue 291-2; 
Menzies' Lect. 825. Scott v, Baird, 
1754, Mor. 14,376, 5 B. S. 814, per 
Lord Pres. Campbell in Veitch v. Young, 
1808, Mor. App. Serv. and Conf. 4. 
Maide v, Maule, tU sup, passim. Dunn 
V. Dunn, 28 Feb. 1835, 13 S. 590. 



234 



HEIB OF LESSEE. 



[b. I. G. TIZ. 8. n. 



of possessing but of transferring the riglit.^ The doctrine was 
early fixed in those cases where the heir himself was to possess.* 
But a service was anciently,* and even by modern authors, as Bank- 
ton* and Ross,* deemed necessary to qualify the lieir to convey. 
Where the duration of the lease was for several lives (to which 
three nineteen years were deemed to be tantamount) Steuart held 
that service was not necessary to carry the lease ;• and the exist- 
ing rule is that without a service an heir can convey a lease of 
that duration for which conveyance is competent;' can challenge 
a conveyance made [225] by his predecessor; and can remove an 
assignee in possession by virtue of that conveyance.® 



^rt 5__ No decision has been discovered which determines expressly 

^^ ^"j-^®* ^^® inclusion of leases under the Jus deliberandi. But there are 
piuia to good reasons for deeming that they are included. Ist, The prin- 
Uasea. qij^Iq of the commou law upon which the right is founded is, that 
as no one can be obliged to take hcereditas damnosa, he shall have 
time to ascertain the true character of the inheritance. This iiilo 
is as applicable to a lease as to any other kind of inheritance. 2d^ 
The Statute 1695, c. 24, ordains that an apparent heir shall be 
allowed " year and day to deliberate, in which time he may make 
the foresaid inv^^Ltory, which he is to give up upon oath, full and 
particular as to all lands, houses, annual-rents, or other heritable 
rights whatsoever, to which the said appearand heir may or pre- 
tends to succeed." In a subsequent clause there is a provision 
relative to the case where the defunct had no lands or heritage 
requiring seisin. And throughout mention is made in general 
terms of the " heritable estate " of the deceased. The terms, as 
well as the purview and intendment, applying to all the heritable 
property, and not merely to that which has been feudalised or is 
capable of being so, leases must be held to be included. 3(f, In 
practice, leases are inserted in inventories as portions of the lierit- 



iBelFs Pr. 1680; More's Notes, 
cccxix-xx. 

* Rattray v. Graham, 1623, Mor. 
14,374, 10,366. Rule v, Hume, 1635, 
Mor. 4374. Boyd v. Sinclair, 1671, 
Mor. 14,375. Hume v, Johnstone, 1675, 
Mor. 14,375. 

' Rattray v. Graham, ut sup, Spottis. 
voce Heirs, 135. 

* 3 Bankt v. 9. 

» 2 Ross' Lect. 597. 

* Dirl. and Steu. 121. 

7 Ersk. ut sup. ; Bell's Pr. ut sup. 
More's Notes, ut sup. ; 3 Stair, ut sup. 
Notes (by Brodie). Campbell v. Cun- 
ninghame, 1739, Mor. 14,375. Scott v. 



Baird, ut sup. Hay and Wood, Pets., 
1801, Mor. 15,297 ; but for the matter 
in that case relative to the question 
under examination. Stair, v. 4, vol. ii. 
525-6, Note ;i (by Brodie). 

® Scott V. Baird, ut sup. In the 20 
and 21 Vict c. 26, Registration of Long 
Leases Act (10th August 1857), men- 
tion is made of general and special ser- 
vices as applicable to leases. This 
anomaly shall be observed on under the 
chapter {infra) embodying the descrip- 
tion of the statute. It is enough to say 
here that tlie statutory words do not 
subvert the rule of tlie common law. 
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able estate ; aod it was held that the heir of a lessee may enter 
cum beneficio inVentarii} And 4^A, It would be detrimental to the 
interest of the lessor, as well as to that of the beir, if the latter 
had not time to deliberate. Nor is the right impaired by the 
necessity under which the heir must be of entering into possession, 
and of cultivating, because, first^ the possession must be deemed 
experimental merely in order to enable him to ascertain the value 
of the inheritance ; and second^ the cultivation is for the benefit 
of the lessor, whose manager the heir is during the annus deli- 
herandi. 

As an heir may repudiate, so he may forfeit by doing acts in- iieir barred 
consistent with his rights as heir. Where an heir had acknow- iug^ease. 
ledged the right of trustees to a lease as falling under a general 
conveyance to them, by possessing the farm for several years on a 
missive from them, it was held that he was not entitled to claim 
the lease in his character of heir.^ 



Section III. — Teroe and Courtesy. 

[226] A terce is not due out of leases, because a lease is not a 
feudal right.* Neither do leases fall under the courtesy, which is 
limited to those subjects in which the wife was inf^ft.* 



CHAPTER VIII. 

ASSIGNEE AND SUBLESSEE. 

Section I. — Definition of Assignation and Sublease. 

By an assignationof a lease the assignee becomes the sole lessee, 
being substituted in the place of the cedent or original lessee, who 
in consequence is freed from all the obligations of the contract.* 

1 Laird v.Grindlay, 1791, Bell's Cases, *2 Stair, vL 19, and Note c (by 

296. E. Galloway r. M'Hutchin, 6 Brodie). 2 Ersk. ix. 52-5. 

June 1803, 1 Bell's Com. 80-1. « 1 Bell's Com. 76. 1 Jurid. StyL 

* Munro v. Mnnro, 1825, 4 S. 328. 4th edit 639. 2 Stair, ir. vol. i. p. 371, 

rComp. Gray v. Low, 21 Jan. 1859, 21 Note (by Brodie). Skene v. Greenhill, 

D. 293.] 20 May 1825, F.C. p. 777, 4 S. 25. 

9 2 Eisk. ix. 49. 
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But a sublease is a grant, not by the landlord, but solely by the 
lessee whose tenant the sublessee is, and who therefore in the 
ordinary case, notwithstanding the sublease, continues bound to 
implement all the obligations.^ 



England. 



Scotland. 



Section II. — Differbncb of the English and Scotch Law, and 

General Bule of the Latter. 

In England a lease is held to vest an absolute estate for years 
in the lessee, to which estate the power of assignment or subletting 
is incident although not expressed, and subsisting unless expressly 
restrained.* The principle of selection of a tenant by reason of 
superior skill or honesty is admitted, and therefore a covenant not 
to assign, or a proviso of re-entry in case the lessee do assign, 

is legal;' but such restraints on alienation are construed with 
jealousy.* 

In Scotland also a lease is regarded as an absolute estate for 
years,* but by the adoption of a principle the reverse of [227] that of 
the law of England, the power of alienation is excluded unless by 
a grant, either express or arising out of qualities in the contract 
deemed by necessary legal implication to include that power.' 
This rule is founded upon the doctrine that leases are stricti juria^ 
and involve a delectus personce, as has been already explained in 
treating of the right of the lessee's heir.^ Both of these elements 
were considered to be applicable a fortiori to the assignation or 
sublease. In the Books the general dictum (for there are excep- 
tions) is that assignees or sublessees are excluded unless there be 
a clause of power either express or implied.® As the application of 



1 2 Stair, ix. 22. 2 Bankt. ix. 17. 2 
Erak. vi. 34, and Note (by Ivory) 113. 
1 Bell's Com. 176. 1 Jurid. Styl 4th 
edit. 536. Ronaldson, Pet, 18 Dec. 
1812, F.C. p. 49. 

a WoodfalFs Law of Landl, and Ten. 
392. Church v. Brown, 15 Ves. 258. 

sWoodfall, 391-2. Hunter v. Gal- 
lieis, 2 T. R. 133, 138. Magan v. 
Slaughter, 1 Esp. 8. Falldngton v. 
Cress, 3 Anstr. 700. 

* Woodfall, 392. Church v. Brown, 
ut sup. 

* 1 Bell's Com. 75. 

« 1 BeU's Com. 75-6. 

' Supra, c vii. s. i. 218. 

® Balfour 208. (A reference is made 
by Balfour, loco citato^ to R. M. fol. 764 ; 
and in the life of Balfour prefixed to the 
Practicks, p. 10, it is said of this refer- 
ence that it is one of those which are 



not to be found in any of the four Books 
of the Re^am Majestatem, but among 
the collection of statutes and law trea- 
tises commonly subjoined to them. It 
has not. however, been discovered.) 2 
Craig, IX. 23 and x. 3, 6. 2 Stair, ix. 
22, 26, and 3 Stair, i. 16. 2 Mackenzie's 
Inst vL 7, 8. 2 Bankt ix. 11, 15. 2 
Ersk- vi. 61, 33 and Note *. 2 Ross' 
Lect 483-4. 1 Bell's Com. 76-7. Bell's 
Pr. 1216-16. More's Notes, ccxlviii. 
1 Bell on Leases, 175-6 and 187. 2 
Stair, ix. Note vi (by Brodie). Tait's 
Justice of Peace, 387-8. Ilattray v. 
Graham, 1623, Mor. 10,366. Binnie v. 
Sinclair, 1672, Mor. 10,382. Hume v. 
Lyell, 1680, Mor. 10,391. Hunter v. 
Brown, 1681, 3 B. S. 387. Scrymgeour 
V. Mitchell, 1775, 6 B. S. 618. This 
case was originally decided on general 
doctrine, but ultimately on special mat- 
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the rule to agricultural leases of ordinary duration is fixed law, the 
doubt expressed by Erskine,^ of the exclusion of sublessees except 
by an express clause, is unfounded. 



Section III. — Application of the Kule. 

In conformity to this rule, a lease expressly granted to the ah. i.— 
essee, his heirs, assignees and sublessees, necessarily confers the rrwiy to 
power of assigning or subletting.^ This clause of power appears a^^^ 
to have been introduced gradually and with circumspection. In ^^' 
the older style the power of assigning is not inserted, and the 
power of subletting is limited to " subtenants of no higher degree 
than (the tacksman) himself."* Assignees in conjunction with 
sublessees were afterwards inserted, but with the same restriction 
of station.* [228] The reason of these restrictions will probably be 
found in the anxiety of landholders to preserve their territorial influ- 
ence, which, while it would be increased by parcelling out lands under 
lease to the assistants of the tenants, would have been impaired 
had the tenant substituted in his place a person of more import- 
ance than himself, who might have resisted the authority of the 
landlord, or even forcibly retained possession.* When the notions 
of feudal domination expired, and property became more secure, 
this restriction was removed, and the clause of power was made 
applicable in unqualified terms to assignees and sublessees.^ 

An assignation of a lease was construed to be in favour of the 
heirs of an assignee, although not mentioned in the deed.^ And 
where the lease contains express power to assign or sublet, the 
whole stipulations are available to any assignee or sublessee who 
shall acquire right.® 

Power to " output and input tenants *" confers the power of sub- Art. 3.— 
letting, but not of assigning,® as the original meaning of a power ^^^^ 
to sublet was to enable tenants to people their possessions properly p*^ Tenants 
by parcelling out portions of them among their assistants,^^ who in 

ter. Alison v. Proudfootj 1788, Mor. « 1 Jmid. StyL 2d edit 632. 

15,290. E. Peterborough v. Milne, ' Telfer v. M'Dougal, 1811; Hume 

1791, Mor. 16,293. E. Cassilis v. Mac- 857. 

adam, 1806, Mor. App. Tack. 14. » Bell's Pr. 1217. M'Guffogv. Agnew, 

1 2 Ersk. vi 33. 1822, 1 S. 342. 

2 Authorities, tU sup. note. ^ 2 Stair, ix. 22. 2 Bankt ix. 15. 2 

' 2 DaUas, 509. Ersk. vL 33. 1 Bell on Leases, 192. 

« Spotts. St^l. 363 ; 2 Ross' Lect. 486. ^^ 2 Ross' Lect 486. 

* Introduction, o. vii. p. 58. 2 Ross' 
Lect 482 and 486. 
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the older cases are styled " helps."^ The power of giving posses- 
«ion to those persons and of removing them was necessary where 
subdivision was authorised, and that power was styled '* a right to 
output and input tenants." But the power of substituting by 
assignation another tenant in the possession of a whole farm was 
not contemplated, and therefore those terms did not convey that 
power. But although (as will immediately appear) the power of 
subletting the whole of a farm was not anciently held to be com- 
petent, yet when it was recognised it was deemed to be conferred 
by those terms. 



Art. 3.— The tenant of a farm having sublet the faumhouse, the landlord 

SSSiw ^PPli^d ^^^ * warrant of ejectment against the subtenant. The 
IK)/ to 6«/w^- tenant pleaded that power to sublet had been stipulated. He 
also pleaded that such a power must be presumed, because, ^r«^, 
when the lease was granted the landlord was aware that he was the 
[229] tenant of another and larger farm, and therefore could not 
personally occupy the house in question ; and second, because the 
landlord had acquiesced. The lease could not be found. It was 
held, and soundly, that power or permission to sublet was not to be 
presumed without proof, and that the tenant had failed to prove 
any such power or permission.^ 



Art. 4.— 
Power of 
Subletting 
ncno gives 
Poicer to 
Sublet the 
tphoU Sub' 
ject. 



For the reasons already stated, the power of subletting was con- 
sidered to apply only to granting to inferior persons portions of 
the farm. It was not intended to give to a lessee the power of 
subletting the whole, or in other words, substituting another in his 
place.^ In defining the distinction between an assignation and a 
sublease it was laid down that the sole difference between a lease 
bearing to assignees and a lease bearing to sublessees was that a 
lease to assignees might be wholly assigned, and a lease to sub- 
lessees conferred a power to sublet a part only.* But the existing 
rule is that where there is a power to sublet there can be granted 
a sublease of the whole subject.' 



Art 6.— Although there is now no limitation of the extent of a sublease, 

s^kt^ a power to sublet does not confer a power to assign, nor does a 

not give 

^m7'^ %nd ^ Souper V. Wauchope, 1694, 4 B. S. 

mina ^Ai... 156. 



^ice versa. 



2 E. Glasgow V. Hamilton, &c., 3 July 
1851, 13 D. 1290, 23 Jur. 605. 

« 2 Ross' Lect. 486. 

* 2 Ross' Lect 486 ; 1 Bell on Leases, 
468. Binnie v. Sinclair, 1672, Mor. 
10,382. Grant v, L. Braco, 1743, Mor. 



15,279. Bowack v. Croll, 1743, Mor. 
15 280 

« 1 Hell's Com. 77 ; 2 Ross' Lect 487; 
1 Bell on Leases, 469. Crawford v. 
MaxweU, 1758, Mor. 15,307. Trotter v. 
Dennis, 1770, Mor. 15,282. OgUvie v. 
Crs. of Fnllarton, 6 July 1791, n. r., 
noted in Mor. 16,309, after Crawfoid v. 
Maxwell, ut 9up. 
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power to assign confer a power to sublet, because (as formerly 
explained) an assignation and a sublease are essentially different.^ 
Bankton^ and Koss' appear to lay down the doctrine, that as a 
power to sublet is less than a power to assign, the former is im- 
plied under the latter, while they concede that the converse will not 
hold good. But let, As subletting may be so exercised as to sub- 
divide the farm, while, by assigning the whole must be conveyed, 
[230] the former may be more injurious to good agriculture, and 
therefore never contemplated by the landlord. 2d, According to 
the brocard, Mentto signata unius est exchiaio alteritcs, the lessor by 
making mention of" assigning" only, excluded " subletting ;" and 
3c?, As on the part of the lessee an exclusion of assignees is not 
an exclusion of sublessees, and vice veraa,^ so on the part of the 
lessor a power to assign is not to be held to confer a power to sub- 
let. A fortiori a power to sublet does not give power to assign, 
because the landlord, by a limitation to subletting, bars the sub- 
stitution of another lessee, and retains the principal lessee bound 
to perform the prestations. 



Section IV. — Application of the Eule under Implied Power. 

In certain leases, by reason either of duration or of the nature of 
the subject let, the common rule is reversed, and the power either 
of assigning or subletting, if it be not expressly excluded, is held 
ex lege to be implied. 

The rule is fixed that power is implied in agricultural leases Art. i.— 
of definite but extraordinary duration.* But there has not^^^x^,^ 
hitherto been laid down any precise rule by which it can be^*'^'^ 
determined what duration will confer that power.® Nor will it be ratUm. 



1 1 Bell's Com. 77 ; 1 Bell on Leases, 
192, 469; More's Notes, ccL; 2 Stair^ 
ii. Note vi. (by Brodie). Binnie v. Sin- 
clair^ vJt mp, Bochead v, Moodie, 1687, 
Mor. 10,392. Crawford v. Maxwell, 
Trotter v, Dennis, and Ogilvie v. Crs. of 
FuUarton, vi sup. 
' 2 2 Bankt. ix. 17. 

« 2 Ross' Lect 486. 

* 1 Bell's Com. 77, and other author- 
ities, ut mp. 

* Moie's Notes, ccxliz.; Bell's Pr. 
1215. lit, Although Bell does not ex- 
pressly say so, he seems to indicate that 
the implied i>ower is more especially 
applicaole to improving leases. There 
are no grounds lor sucn a distinction* 



2d, In the recent case of Stevenson v. 
Love, &c., 2 June 1842, 4 D. 1322 (14 
Jur. 437), it was said by Lord Jeffirey 
that ''the doctrine was stated a little 
too broadly by the defender when he 
pleaded that a lease of more than ordi- 
nary endurance must be presumed to be 
assignable unless assignees be expressly 
secluded. I rather think that it is a 
question to be decided secundum arhi- 
trium honum" No authori^ is given 
for this opinion, and while the dicta of 
the learned Judge are entitled to high 
respect, the view indicated is inadmis- 
fiible, because at variance with fixed law. 
• 1 Bell's Com. 77; 2 Stair, ix. Not 
vi. (by Brodie). 
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What are 

"long" 

leases? 



Leases for 

nineteen 

years. 



easy to eBtablisli an accurate criterion, as there lias existed much 
discrepancy relative to the duration necessary to constitute a long 
lease. Among the Civilians a lease for ten, five, or even three 
years was accounted long.^ A lease for ten years was so deemed 
in France.^ In England the practical duration of leases varies 
from one year to a thousand years ; but those " for long terms" are 
described " as for five hundred years," and are seldom so held if 
under a century.* 

The opinions of the lawyers of Scotland have [231] varied 
much. A lease even for ten years was in the seventeenth cen- 
tury said to be " ad longum tempua ;"* and one for nineteen years 
was, in the sixteenth ^ and seventeenth centuries considered to 
be equivalent to a liferent, and consequently to be an alienation,* 
while one for less than ten ' or nineteen * years was accounted 
short. 

In one case a lease for a lifetime and two or three nineteen 
years was decided to be assignable.^ But that decision does not 
prove that a shorter duration would not have implied the same 
power — Ist^ Because liferent leases and leases for nineteen years 
were deemed equipollent, and liferent leases were then recognised 
as assignable ; and 2c2, Because it was held at a subsequent period 
that where a lease for nineteen years excluded assignees, but not 
sublessees, a sublease was valid.^^ In the eighteenth century a 
duration "for divers nineteen years" or " for more than one nine- 
teen years," was considered requisite -^ and the general doctrine was 
that the power of assigning was implied in a lease granted for a 
definite period exceeding that of human life," and was excluded in 
all leases of shorter duration.^* Conformably to the older doctrine, 
power to sublet was held to bje implied in a lease for nineteen 
years.^* But this decision is now held to be erroneous, and has 
been overruled by the subsequent cases. " 

There are two points relative to the duration implying power to 
assign or sublet which are now fixed. First, a lease for nineteen ^* 






1 Carocius de Locatione et Conduc- 
tione, 309-11. 

2 Pothier, vol. iL p. 102. 

» Woodfall's Landl and Ten. 168. 

* 3 Craig, iv. 6. 
» Balfour 203. 

« 2 Craig, x. 5. DirL and Steu. 120 
and 136. 

7 3 Craig, x. 5. 

8 Dirl. and Steu. 136. 

• Ross V, Blair, 1627, Mor. 10,368. 
2 Ross' Lect. 484. 

10 Rochead o. Moodie, u< 9wp, 



" 2 Bankt. ix. 11 and 46. 

^ 2 Ersk. vi. 32. 

^ 2 Ross' Lect 484-6 

" Duff V, Day, 1769, HaQes 289. 

1* Mora's Notes, ccxlviiL 

" 1 BeU's Com. 76-7, Note. 1 Bell on 
Leases, 186, 191, and 443. 2 Ersk. vi. 
33, Note * 2 Stair, ii. Note vi (by 
Bitxlie). Taifs Justice of Peace. 388. 
Crawford v. Maxwell, ut sup. Alison 
V. Proudfoot, 1788, Mor. 15,290. E. 
Peterborough v. Milne, 1791, lidoi. 
16,293. 
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or twenty-one ^ years is one of ordinary duration and consequently 
excludes that power ; and second, a lease for fifty-seven or thirty- md fifty- 
eight years is one of extraordinary duration, and consequently in- thirty-eight 
eludes that power.^ Whether a lease for any period intermediate ^®"'* 
between twenty-one and thirty-eight years would include the 
power is a question entirely open.* According to past agricultural 
practice, the absence of any determination of it will probably pro- 
duce no [232] serious inconvenience ; for hitherto, with the excep-' 
tion of improving leases for thirty-one years under the 10 Geo. III., 
leases for nineteen years, or a series of nineteen years, have been 
principally in use. But as that period appears to have been adopted, 
not upon any principle of utility, but probably upon the assumption 
that it was equal to a lifetime,* other periods may hereafter be 
deemed preferable, and then the determination of the question 
under consideration will become of practical importance. 



1. Liferent Leases. — Liferent leases imply, and from an early Art.2.— 
period have been held to imply, a power to assign or sublet, because l^^^ 
they are deemed to confer a right more permanent, and more ^^(^ 
nearly approaching to property, than do leases of ordinary dura- 
tion.^ 

2. Lease during Office. — Power to sublet is implied in a 
lease to a minister for the period of his incumbency as minister of 
a certain parish.® 



Section V. — ^XJbban Tenement. 



Throughout the decisions there are no data for determining Art. i.— 
whether a tenement is to be considered " urban " by reason exclu- b^d^^ 
flively of local situation, or whether the description of the tenement yj,^]^ 
is likewise to operate. It has been said that the term urban applies 
to subjects although situated in the country, if they be of the same 
description as those situated in towns.^ There may be reason for 
deeming that, conformably to abstract rule, description, and not 



^ IcL, and E. Cassilis v. Macadam, 
Mor. App. Tack, 14. 

* 1 Bell's Com. 77. 1 Bell on Leases, 
186, 191. 2 Ersk. vi. 32, 33. Stair and 
Tait, ut sup. Trotter v, Dennis, ut sup, 
Simpson v. Gray, 1794, Mor. 15,294. 
Pringle V. Macla^an, 1802, Hume, 808. 

* [See observations per curiam in D. 
of Portlands. Baird & Co., 9 Nov. 1866, 
4 Macph. 10.] 

« 2 Koss' Lect 489. 



« 2 Stair, ix. 26, and Note vi (by 
Brodie). 2 Mackenzie's Inst. vi. 7. 2 
Bankt. ix. 11 and 46. 2 Ersk. vi. 32. 
2 Ross' Lect 484. 1 Bell's Cohl 77 1 
Bell on Leases, 186 and 192. Tait's 
Justice of Peace, 388. Sandf. on Ent. 
184. Hume v. Craw, 1637, Mor. 10,371. 
Duflf V, Fowler, 1672, Mor. 10,282. 

• Pringle v. M'Laggan, 1802, Hume 
808. 

^ 2 Stair, ix. Note 6 (by Brodie). 

16 
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local position merely, ought to form the criterion. But there has 
not been observed any dictum in the Books or any decision shewing 
that such is the existing law ; and, practically, urban tenements 
have been considered to be those situated in towns. 

Art 2.— The connection which subsists between the lessor and lessee of 

Povott to 

Asyn or [233] a housc or urban tenement being considered more slender 
iobeimpUed than that between the landlord and tenant of a farm, combined with 
^^J%. the many accidents which under such a lease may render it 
<*«*»• necessary for the lessee to leave the house, and desirable for both 
parties that he should have the power of assigning or subletting, 
the principle applicable to those leases is the reverse of that applic- 
able to agricultural leases ; and a power to assign or sublet is held 
to be implied unless it be expressly excluded.^ 

Although now fixed, this doctrine was admitted gradually and 
with reluctance. In the ancient Books no such distinction is to 
be found. While Bankton^ approves of the doctrine, he speaks ^ 
with hesitation of the fact that it had been fully recognised. In 
the earliest case in which the question was tried, although the 
decision settled the law in favour of the lessee's power, " the Lords 
were not unanimous, as several were of opinion that there is often 
no less an electio persoTUS in the tack of a house than in the tack 
of land.*" 

This opinion, greatly modified, is still supported by an autho- 
rity of weight ; for it has been said that, in certain cases of urban 
tenements a delectus personce is as natural and necessary as in an 
agricultural lease, as in the case of a shop, tavern, &c., having 
Question oa q, particular character.* In leases of manufactories furnished with 

to l0ft868 01 

manufac- machinery, it may be of essential importance towards maintaining 
mSwMd' its value that the machinery be steadily kept in operation ; the 
michinery. g^jj ^^^ capital of the occupaut are therefore of great importance 
to the proprietor. And it has been said, on the authority of a case 
cited, that when the use of the subject is combined with the 
arrangements of a manufactory, the delectus personcB prevails to 
bar a sublease or an assignation.* Whether the opinion is to be 
deemed sound or otherwise, it does not appear to be warranted by 
the case relied on, in which no doctrine was laid down relative to 
the application of delectus personce to a manufacturing subject ; 

1 2 Bankt. ix. 12. 1 Beira Com. 76, Anderson v. Alexander, 10 July 1811, 

and 2 Bell's Com. 32. Bell's Pr. 1274. F.C. 327. 

1 Bell on Leases, 184, note. 2 Ersk. yL ^2 Bankt. vX mp, 

31, 32, 33, and notes. 2 Stair, ix. Note ^ Aitchison v. Benny, ut Bwp. 

vi. (by Brodie). Taif s Justice of Peace, * 1 Bell's Com. 76, Note. 

388. Aitchison v, Benny, 1748, Mor. * Bell's Pr. 1274. E. Elgin's Trs. v. 

10,406; Elch. Tack, 13; Notes, 444. Walls, 14 May 1833; F.C. 347,118. 685. 
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for the only general doctrine to be elicited from that case is, that 
where premises form the accessaries of an exclusive privilege, they, 
as well as the privilege, are intransmissible without the consent of 
the lessor. 

The adoption of a rule that delectus personce was to prevail or Character 
not according to the character or nature of the subject, would be of ?et wi^^* 
difficult practical application. The better course would be to lay ^^^^f ^ 
[234] down the general rule either for the adoption or rejection of asajming op 
delectus (the latter being preferable), leaving the parties when they ^ ^ "^" 
thought it advisable to invert or modify the rule by special stipula- 
tion. In applying the rule to manufactories, the power of assigning 
or subletting may be held to be implied or excluded according to 
the nature of the machinery with which the manufactory is fur- 
nished. In the more important districts the manufacturers are, 
with few exceptions, the owners of the premises ; and consequently 
leases of such subjects are comparatively rare. But where the 
premises are let for a term of years, the larger machinery (consisting 
ordinarily of the engine and great gearing) forms the only apparatus 
with which they are furnished. 

In these cases the general rule ought to be, that the power of 
assigning or subletting is implied unless it be expressly excluded. 
The occupation and use of machinery of that description cannot 
be held to imply delectus personcB, because only common skill and 
attention are involved, and the operation of delectus would be 
directly at variance with the freedom of transmission which is 
acknowledged to be inseparable from extensive manufacturing 
concerns. 

But if the manufactory should be let not merely with the large 
machinery, but with the small apparatus which constitutes the 
internal furnishing, a contrary rule might be applicable. As in 
the occupation and use of the smaller machinery more constant 
and minute care and attention are necessary, delectus personce 
might justly be held to exist ; and, practically, the rule would not 
be injurious to the freedom of commercial transmission. Except 
in combination with a lease of steam-power (which is a contract 
sui generis)^ leases of manufactories furnished with the small 
machinery are unknown in practice. In a few cases, immediately 
after bankruptcy for example, such a manufactory is occasionally 
let from month to month. But such cases are so rare that they 
cannot be taken into consideration in forming a general rule. 

Under the existing law there are important limitations on the Art. s.— 
power of assigning or subletting. In so far as they have been ^"•*^°*^^ 
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onihejMfuter hitherto Settled, they appear to be included in the following enu- 
or wb' meration : 

*f^'. let, The subject shall not be assigned or sublet for a different 

pseofsub- purpose or different sort of habitation.^ What shall amount to 
'***^ the [235] change of use sufficient to prohibit must always depend 
upon special matter. It has been said that the purpose to be 
recognised must be something similar to that for which the lessee 
took the subject ; that a mere variation in the nature of the goods 
sold would not form a bar f and that the power may be exercised, 
provided the lessee do not totally change the use of the subject.' 
But it appears also to have been deemed that, where a shop was 
let for a special purpose, viz., to a dealer in one kind of articles, it 
could not be sublet for a different purpose, viz., to a dealer in 
another kind of articles.* 

Amidst this discrepancy, the rule most accordant with principle 
and with practical utility seems to be to construe the exercise 
favourably for the lessee, and to bar only where the change is of a 
marked and detrimental character. In conformity, it was decided 
that where an assignee sublet, for the purpose of being used as a 
show-room for exhibiting wax figures, a shop in a good situation 
and formerly occupied by a silk mercer, there was created an inver- 
sion which the landlord was entitled at common law to prevent.*^ 
Where a shop let " to a surgeon and apothecary" was sublet by him 
to " a grocer or huckster," it was pleaded that there was an inver- 
sion.® There was a difference of opinion, part of the Court appear- 
ing to hold that there was an inversion,^ and part not.® Although 
the exercise of the power was held to be barred, the decision is not 
a precedent for judging of the nature of inversion, because there 
was other matter which entered much into the rationes of the judg- 
ment. That matter was, Jlrst, that where the lessee knows that 
the sublessee is personally objectionable to the landlord, the sub- 
lease will be invalid ;• and second (it was said), that there was no 



1 1 Bell's Com. 76, and 2 Bell'H Com. 
32. Bell's Pr. 1274. More's Notes, 
ccxlviii. 2 Erek. vL 33, Note (by 
Ivory) 112. Bell on Leases, Tait's Jus- 
tice of Peace, and Anderson v, Alex- 
ander, ut sup. [See below, vol. ii 
chap, xxxiv. 

■ Per Lord Pitmilly in Gordon v. 
Crawford, 1825, 4 S. 95. 

^ Lord AUoway in Gordon v. Craw- 
ford, ut sup. 

* Per Lord Justice- Clerk Boyle and 
Lord Robertson in Gordon v. Crawford, 
ut sup. Although the author ma^ be 
mistiULen in this construction oi the 



opinions of their Lordships, it appears 
to be warranted by the terms used, 
combined with the actual circumstances 
of the case^ which shall be immediately 
stated. 

• Leecham, &c., v. Sievewright, 1826, 
4 S. 663. 

• Gordon v. Crawford, ut sup, 

^ Lords Justice-Clerk and Kobertson. 

^ Lords Pitmilly and AUoway. [See 
Hatton V, Clay, Ac., 21 Dec. 1865, 4 
Macph. 263.] 

• 1 Bell's Com. 76, Note. Gordon v, 
Crawford, ut sup. 
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authority for holding that where an urban tenement was let for a 
single year only the power of subletting was implied.^ 

2d, The subject cannot be assigned or sublet for the purpose Sublease to 
of being shut up or otherwise rendered unavailable.* There is *^^* "^* **' 
no decision in which this doctrine has been expressly ruled ; but 
there is one from which it may be directly and soundly elicited. 
Damages were found due by the tenant of an inn for shutting up the 
house.* A case is easily supposable in which a proprietor or 
tenant [236] might desire to obtain a sublease of a rival concern for 
the purpose of shutting it up ; and such a sublease would be an 
inversion. 

3c?, As already indicated, where an exclusive privilege is at- Exclusive 
tached to premises, they, as well as the privilege, cannot form the ^"^**^ 
subject-matter of an assignation or sub-lease. A proprietor of lime 
and coal works, and of a neighbouring village, let the houses in the gari of 
village to persons employed in the works, under a prohibition J"^^^"' 
against carrying on any retail trade. He let the inn and bakehouse 
of the village for a term of years, with the exclusive privilege to 
the lessee of supplying the inhabitants with liquors and bread. 
The rent for the inn and bakehouse was separate from that for the 
exclusive privilege, and the rent for the latter was much higher 
than that for the former. In the missives of agreement (on which 
possession followed) there were, on the part of the lessee, obliga- 
tions relative to the mode and terms of implementing the contract 
as to supplying liquors and bread, and, on the part of the lessor, 
there were obligations as to maintaining to the lessee the stipulated 
monopoly. 

The lessee having died, his widow, acting for his eldest son 
who was a pupil, sublet the premises with the privilege attached 
under the conditions in the original missives, but without an obli- 
gation to pay the rent to the landlord. The sublessee never entered 
into possession, but again sublet at an advanced rent with a grassum. 
The second sublessee entered into possession, and paid the rent to 
the landlord, in whose books and receipts it was entered as paid by 
the heirs of the original lessee. A summary application for removal 
was presented by the lessor. The Court decided that the sublessee 
must remove, on the ground that he had no title, because the ex- 
clusive privilege was the principal subject of the contract, and the 
governing stipulations involved personal considerations ; therefore 

^ Fer Lords Justice-Clerk and Robert- the sublease) was ri^bt, bis opinion 
son in Gordon v. Crawford, ut sup. As ougbt perhaps to be added, 
the report bears that Lord Glenlee ^Bell's Pr. ut sup, 
thought that the interlocutor (annulling ^ Graham, &c., v, Stevenson, 1792^ 

Hume 781. 
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delectus personce was implied, and the qualities so created attached 
to the premises as accessories to the exclusive privilege, whereby 
the contract was intransmissible by the lessee without the lessor's 
consent, which had not been given.^ 
A^ump. 4^^^ Independently of these recognised restrictions and limita- 

tions, an opinion has been indicated that where assignees are ex- 
cluded in a lease let for manufacturing purposes, this precludes the 
assumption of partners and a conveyance of the lease to them.* 
The question was raised, but not decided, in a case which occurred 
early in the eighteenth century.* Whatever doubt might then 
exist, such an application of the rule of exclusion would now be 
productive of so much embarrassment in commercial dealings that 
its adoption could not be contemplated, even although in accord- 
ance with strict law. [237] But that it is so in accordance may 
well be doubted.* The assumption of copartners, and the convey- 
ance either by an assignation or a sublease of an interest in the 
lease of copartnery, does not impair the ddectus personce, ioi the 
personal qualities of the original lessee remain ; nor does it effect 
an inversion. 

Art. 4.^ The question must be deemed to be open, whether, when an 

UtSanTme- ^^bau tenement is let for a single year, the power of assigning or 
%ra^fe s^^l^t^iiig is implied. The rule, it has been said, is that the tenant, 
year, «Se even for a single year, has power to assign or sublet when not ex- 
As^fnmg prcssly prohibited/ In the cases relied on in support of this dictum 
latmg m- ^^^^ Icascs Were for a term of years. But the doctrine that there is 
-P^*^ a power to assign or sublet is laid down generally, and without re- 
ference to any specific duration, so that there is no exclusion of the 
power where the lease is for a single year.® In a recent case it was 
said (as already indicated) that there is no authority for holding 
that under a lease for a single year the power is implied.^ While 
tlie dictum is of weight, and entered into the rationes of the judg- 
ment in the case in which it was announced, it does not convert 
that case, as has been said,^ into an authority that under a lease 
for a single year there is not a power to sublet ; for the gist of the 
case was not what is the duration which implies power to sublet. 
There may be no express authority for the implied power, but the 
opinion in favour of it appears to be a legitimate inference from the 

1 E. Elgin's Tra. v. Walls, 14 May 733 ; 11 Aug. 1854, 17 D., H. L. 81 ; 1 

1833, F. C. 347, 11 S. 585. Macq. 691 ; 26 Jur. 641.] 

« More's Notes, ccxUx. « BeU's Pr., 1274 

^ Dick V. Skaills, 1706, 2 Fount. 330, ® Aiixjhison v. Benn7, and Anderson 

4 B. S. 642. V, Alexander, ut sup, 

* [See Borrows & Co. v, Colquhoun, ^ Crawford v. Gordon, as in note, sup, 

25 May 1852, 24 Jur. 433 ; 1 Stuart » More's Notes, ccxlviii. 
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precedents,^ on a sound construction of which (the duration being 
no element) the power may be held to be implied under a lease for 
one year as well as under one for a term of years. 

The question whether a house which has been let furnished can Art. 5^ 
be assigned or sublet in whole or in part, not having been made the let/urnUk^ 
subject of judicial determination, must be deemed to be open. But ^^ 
the power of either assigning or subletting appears to be at variance 
with principle. The contract by which the right of possession and 
use of a house, with furniture, is granted to the lessee is complex, 
involving two subordinate contracts having different modifications 
of legal character, and each separable from the other, but in the 
[238] actual transaction so combined as to create an unum quid. 
First, There is the contract of lease applicable to the house, and 
second, that of pure location applicable to the furniture. A portion 
of the sum stipulated to be paid, and denominated " rent," must be 
deemed to be applicable to each of the portions of the contract ; 
and the same complicated effect must pervade every part of the 
contract, which is styled the lease of a furnished house. But the 
rule that in the lease of an urban subject there is an implied power 
to assign or sublet, cannot be extended to a contract which neces- 
sarily involves the occupation and use of moveable property, which 
cannot be severed from the possession of the house. There is no 
rule or maxim according to which the use of the furniture can be 
made over to a person different from him to whom it was originally 
granted by the owner. The maxim of ddectvs personce is strictly 
applicable, and public utility does not require that it should be sub- 
verted or relaxed. 

If a furnished house, or, in other words, a house and furniture, 
cannot be assigned or sublet, the nature of the contract debars an 
assignation or sublease of the house itself without the furniture. 
For the essence of the contract is that the house and f orniture 
shall be jointly occupied and used by the lessee exclusively. 

Section VI. — What Kule Applies to Leases op Mines 

AND Fishings? 

Whether in leases of mines or fishings the exclusion of assignees 
and sublessees is implied if not inserted, or vice versa, is an open 
question. In so far as the rule of delectus personce depends upon 
the intimate local connection between landlord and tenant, it will 
not apply. As in such leases the selection of a lessee possessed of 
capital, character, and skill is of the greatest importance, the 
maxim might be deemed applicable. But aa leases of that kind 

^ Aitchiaon and Anderson, ut mp. 
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Art. 1.— 
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Law, 



Art. 2.— 
Vonatary 
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are generally granted to companies, upon the dissolution of which 
they should be capable of being brought to sale, utility requires 
that exclusion should not be implied.^ [An opinion has been 
expressed that a tenant of shootings, in the absence of stipula- 
tions on the subject, has no power to sublet, such a lease implying 
in a more emphatic sense than any other a deUctvs personas.Y 

Section VII. — Oases in which Expjress Exclusion is inoperative. 

Notwithstanding an express exclusion of assignees and sub- 
lessees, an assignation or sublease to the heir-at-law of the lessee, 
even without the consent of the landlord, will be valid.^ A doubt 
has been suggested, on the authority of a judicial dictum^ whether 
there [239] should not be a strict interpretation of the clause ex- 
cluding assignees in tacks, the meaning of which was said to be 
that the master should have no other tenant except the person he 
had chosen for his skill and industry during his life.* But *the 
analogy which formed the foundation of the judgment in favour of 
an assignation or a sublease to the heir-at-law is conclusive, as it 
applies a fortiori. As the succession could have been propelled 
under a ward fee, and can be propelled under an entail, so it can be 
under a lease. By the right of the heir to succeed delectus evanishes, 
and a lease acquires all the qualities of heritage, and therefore ad- 
mits of the propulsion which is valid even under those rights to 
feudal property which are dealt with most strictly. 

For reasons formerly given,^ the King, succeeding oh defectum 
Jiceredis, appears to be entitled to convey to a donatary, notwith- 
standing a clause excluding assignees and sublessees. In one case, 
indeed, it was ruled that where a lease containing such a clause 
had been granted to a bastard, the lease did not pass to the donatary 
of the Crown.® The judgment having Jbeen founded upon the 
general principle tha^ in no case could the King, coming in lieu of 
the lessee ob defectum hceredis, transfer the right to the donatary, 
wafi clearly erroneous. Error would likewise have existed, although 
the decision had been rested upon the clause of exclusion. As such 
clauses do not bar the heir's right of succession, neither can they 
bar that of the King. But as a transfer to a donatary is indispen- 

Note vi. (by Brodie) ; Bell's Pr. 1219. 
Sutty, 1758, 6 B. S. 866. Hepburn ». 
Bum, 1759, Mor. 10,409. Crawford v. 
Whiteford, 1778, 6 B. S. 660. 
^ More's NoteB, cczliz. 

* Sup, c. vi. 8, iii. p. 187. 

• Falconer v. Hay, 1789, Mor. 1366 ; 
Morib's Notes, ccilix. 



^ [This question seems to depend on 
the duration of the lease in mineral 
leases. See opinions in D. of Portland 
V. Baird & Co., 9 Nov. 1865, 4 Macph. 
10.] 

» [Per Lord Kinloch in E. Fife v, 
Wilson, 24 Dec. 1864, 8 Macph. 323.] 

» 2 Ersk. vi. 31, Note ♦; 2 Stair, ix. 
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sable towards enabling the Crown to hold the right, as distinguished 
from a right to a lease held by the statutory commissioners, its 
acquisition of leases containing such clauses would be virtually 
defeated if the transference were incompetent. 

Where the lease devolved by escheat, the prohibition was held 
to be ineffectual. A lease containing a clause that it should not 
be assigned to any one of higher degree than the lessee, having 
fallen under the lessee's escheat, it was decided that the Lord of 
Eegality (Archbishop of St Andrews), to whom the escheat had 
fallen, might assign the lease to any person of whatsoever degree. 
The rule of law successfully pleaded was, Quod Episcopus in hoc 
casu utebatur jure fiscali ut licitum esset fiscal! domino res suas 
disponere quando et cui voluerit sine ulla personarum exceptione.^ 
And in [240] an action pursued by a donatary to the escheat of one 
who had a lease of certain lands, which lease contained a similar 
clause, it was found that the lease ought to pertain to the donatary, 
although he was of higher degree.^ 

Leases, even liferent, when assigned, fall under the single es- 
cheat of the assignee, and therefore devolve to the Crown.* Steuart 
questions this doctrine as applied to very long leases.* 



Section VIII. — Special Modes of Operation of 

Express Exclusion. 

While the rule that leases are to be strictly interpreted pre- Art. i.~ 
serves to the lessor whatever right he has not expressly granted, ^^JJJ^^ 
80 it imparts to the lessee whatever right has not been expressly ^^iTstt? 
withheld. In consequence, a clause excluding assignees will not teueet and 
exclude sublessees, nor will a clause excluding sublessees exclude ^^ ^®"** 
assignees. This doctrine, received at a period comparatively early ,^ 
has been sanctioned by a series of decisions.^ But it has been said 
that ''if there be a clause of exclusion of assignees, it is held 
also to exclude subtenants."^ This must have been said per in- 
curiam ; for it is adverse both to the decision relied on in support 



^ Borthwick v. Archbishop of St. 
Andrews, 1578, Mor. 10,363. 

« L. Elphinstone, 1616, Mor. 15,273. 

' Hope's Min. Pract. t. vii. sec. 2, and 
note. Dirl. 120. 3 Stair, i. 16, and ill. 
15. 2 Mackenzie's Inst. iii. 26. Mac- 
kenzie's Obs. 352. 2 fiankt. iv. 43. 2 
Ersk. V. 61, 70 and 71. Ker v, Ker, 
1625, Mor. 5071. Stewart v. Lady Sam- 
elston, 1631, Mor. 3623. 

* Steu. Answ. to DirL 121. 



^ Bochead v, Moodie, 1687, Mor. 
10,392. Madder v. L. Tarras, mentioned 
in the preceding case. 

« 1 Bell's Com. 77. 2 Stair, ix. Note 
vi. (by Brodie). Crawfoi^ v. Maxwell, 
1758, Mor. 15,307. Trotter v. Dennis, 
1770, Mor. 15,282 Ogilvie v. Crs. of 
FuUerton, 1791 ; n. r., noted in Mor. 
15,309. 

7 Bell's Pr. 1216. 
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of it, and to the deliberate opinion of the same eminent jurist in 
an earlier treatise.^ 

An opinion has also been indicated that it is difficult to re- 
concile the doctrine, that the exclusion of assignees does not bar 
the right of subletting, with the rule that in ordinary leases sub- 
tenants are excluded where the power of subletting has not been 
expressly given ; and that it is not easy to understand the principle 
on which the express exclusion of assignees should be held equiva- 
lent to an implied power of subletting.* Whatever effect might be 
given to so subtle a principle, had it ever been maintained, there is 
error in deeming that it ever was ruled or even maintained, and 
[241] that it was the ratio of the decisions which embody the 
recognised doctrine. The principle is, that sublessees are not ex- 
cluded although assigrees be, if there be either express mention of 
subtenants, as in one of the governing cases,^ or implied power 
from the duration of the lease, as in the other.* 

Art. 2.— Whether the exclusion be express or implied, the right of exer- 

exehtdeper- cising it is personal to the landlord.^ A clause excluding assignees 
7!andhrd. (^* ^^ held) Is pleadable only by the landlord.^ Where an agri- 
cultural lease to heirs, but secluding assignees, was, by the lessee, 
conveyed to his son-in-law, the Court were of opinion that it was 
Jtt8 tertii for the heir-at-law to plead the alleged nullity of the 
ancestor's deed, if the landlord had acquiesced in it.^ And the 
general rule was afterwards held to be quite established.^ The 
converse therefore is also fixed law ; for if the landlord acquiesce 
the conveyance will be valid.® 

Cmi^nt^Mm ^^ *^® Icssor docs not wish absolutely to exclude assignees and 
o/Exchsim sublcssecs, but to admit or exclude them as he shall deem proper, 
Letaorcon- there is inserted a clause of exclusion, "unless specially approved 
Bmt, q{ |jy ^ -venting under the hand of" the landlord.^® The sound con- 

struction of that clause is, that the landlord is not bound to give 
auy reason for withholding his consent.^^ Of that clause the older 
construction was, that the landlord was under judicial control in 



1 1 Beirs Com. ui «wp. 
' More's Notes, ccxlviii. 

* Crawford r. Maxwell, ut sup, 

* Trotter v. Dennis, ut sup, 

e 1 BeU's Com. 77-8, and Note; Bell's 
Pr. 1218 ; More's Notes, ccxlix; 2 Ei-sk. 
vi. 31, Notes ; 2 Stair, be. 43, vol. L p. 
372, Note a (by Brodie). 

« Trotter v. Hall, 1790, Hume 878. 

7 Deuchar v. Lord Minto, 1798, Mor. 
15,295. 



8 Hay and Wood, Pets., 1801, Mor. 
15,297. M'Coag t?. M*Sporan, 1803, 
Hume 813. 

^ Darroch w. Rennie, 1803, Mor. 
15,301. Grieve v. Cunningham, 1804, 
Mor. App. Tack, 9. 

10 1 Jurid. Styl. 4th edit 466. 

" [D. of Portland v. Baird & Co., 9 
Nov. 1865, 4 Macph. 10.] 
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the exercise of his discretionary power, was bound to assign his 
reasons for rejection, and that, if they were bad, he might be com- 
pelled to admit.^ Although that doctrine was long held in practice 
to be the settled construction of the contract,^ subsequent examina- 
tion proved that, if not at variance with authority, it was not sanc- 
tioned by it. In the earliest case which has been traced as involv- 
ing the question, it was [242] not decided. A tack being sent to a 
man, his heirs and subtenants, whom the setter shall be content 
with and accept of, allenarly secluding his assignees, and the 
tacksman having granted a subset without the heritor's concurrence, 
the question occurred, what w^as the import of the above clause, 
whether it entitled him arbitrarily to withhold his consent, or, if he 
was obliged to give reasons for his dissent, to be judged of secundum 
arhitrium honi viri. This was debated but not ultimately deter- 
mined.* In the next case which has been relied upon as involving 
the doctrine the matter was not tried. The lease was granted to 
" the tenant, his heirs, and such assignees as the lessor should ap- 
prove of, excluding all other his assignees." A creditor of the 
lessee comprehended the lease under a process of adjudication. 
The lessor pleaded that the lease was not transmissible to assignees 
without his consent, which he refused to give. In the argument 
the effect of the clause, as including the power of rejecting arbi- 
trarily, or only upon reason given, was incidentally stated, but the 
nature of the clause of consent was not examined. The gist was, 
that the lessor could not be compelled to receive the adjudging 
creditor as his tenant, because assignees were expressly excluded ; 
and the judgment was, *Uhat this tack, as it expressly excludes 
assignees, is not adjudgable.*" 

In a subsequent case the clause was to " the tenant, his heirs cirase re- 
and assignees whatsoever, of no higher degree than himself, and lSSo^s 
with whom the lessor shall be content and accept of allenarly." °^°*®"*- 
The lease was assigned, without the lessor's consent, in security of 
a debt. In an action at the instance of the assignee, which in- 
cidentally emerged, the lessor appeared and pleaded that the assig- 
nation was invalid by reason of the absence of his consent. Three 
questions were argued, Jirst, Whether the lessor could arbitrarily 
withhold his consent? second^ Whether, according as the lease 
could or could not be adjudged where there is an express ex- 
clusion of assignees, it could be assigned voluntarily ? and thirds 

1 1 Bell's Com. 78 ; 2 Ersk. vi. 31, » Lady Monkton v. Balderaton, 1772, 

Note (by Ivoiy) 107 ; 2 Stair ix. Note Mor. 673. 

vL (by Brodie). * Elliot v. D. of Bucdeuch, 1747. Mor. 

» 1 Bell's Com. 78, and Notes to Ersk. 10,329. 
and Stair, ut sup. 
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Whether the rule by which adjudication was barred was also 
applicable to an assignation in security of debt? The decision was 
that the assignation was invalid.^ 

While the existence of the second and third questions precludes 
the case from being held as representing the pure point, the judg- 
ment may be held to have really depended upon the determination 
of the first question. For whatever consideration the assignation 
was made, it would have been valid if the landlord was obliged to 
give, but did not give, a good reason for withholding his consent. 
243] But as, although he gave no reason,the assignation was held to 
}e bad, the ratio must have been that he was not bound to give a 
reason. In consequence that case must be held as affording, if 
not a direct precedent, at least a strong indication of a rule at 
variance with that afterwards supposed to have been long opera- 
tive. 

Although in a subsequent case a similar clause existed, yet the 
nature of the consent requisite was not involved. The question 
was, Whether, notwithstanding the exclusion of assignees and sub- 
lessees, the lessee could assign to his heir alioqui successurusf and, 
as formerly noted, it was decided that he could.* The construction 
appears to have originated from an erroneous note of a judgment, 
without details, inserted in a book of authority.* Confirmation of 
the doctrine was deemed to have been derived from the judgment 
in a subsequent case. A lease had been granted for nineteen years 
to the lessee, his heirs and assignees, ''such assignees being always 
agreeable to, and approved of," by the lessee in writing. After 
possession for some years the lessee was sequestrated under the 
then existing Bankrupt Act (12 Geo. III. c. 47), and by virtue of 
that statute he executed a trust-deed empowering his trustees to 
dispose of the lease. The lessor presided at a meeting of the 
lessee's creditors, at which it was resolved to sell the lease. Pre- 
viously to the sale he consented to it in writing, but upon conditions 
so objectionable that nobody would bid. The lessor himself bought 
the lease, and afterwards granted it to another lessee for a much 
higher rent. Actions of reduction and removing having been raised 
by the former lessee, they were sustained by the Court of Session 
and the House of Lords.* 

But by neither of these cases was the supposed doctrine estab- 



^ Sanderson o, M. of Tweeddale, 1756, 
Mor. 10,407. 

* Hepbum v. Bum, 1759, Mor. 
10,409. 

* D. of Roxburgh t?. Archibalds, 1785, 
Mor. 10,412, Bell's Com., Notes to 
Ersk. and Stair, ut sup. 



* Valentine (sometimes called Ballan- 
tine) V, Ramsay, 29 June 1791, in Court 
of Session, and 4 March 1793, 3 Pat. 
287, 1 Bell's Com. 78, Note, 1 Bell on 
Leases^ 179-80. 
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lished. There was no warrant for inserting the report of the former 
case, because the matter decided in it related to the power of an 
outgoing lessee to dispose of his straw, and not to the power of the 
lessor to admit or refuse an assignee or sublessee;^ while in the 
latter the grounds of the decision were, first, that the lessor had 
given his consent, which he afterwards wished, but was not per- 
mitted, to retract,* and aecondj that his conduct approached nearly 
to fraud.* In a subsequent case (relied upon as in point) no argu- 
ment was founded upon the clause of consent, and the question 
[244] at present under consideration was not raised.* The sound- 
ness of the doctrine having afterwards been questioned, the general 
point of law was argued, but not decided, the lessee having re- 
nounced the sublease, and the Court having inserted in their judg- 
ment a special qualification that it was not meant to decide any 
question between the lessor and principal lessee.^ 

But after solemn consideration the judgment was overruled, Lessor not 
and the general rule established, that a landlord who has granted a ^^° ^J^ 
lease secluding assignees and sublessees is not bound to state any ;^^^P ^' 
reason for withholding his consent to a sublease.® 

By necessary consequence the rule is applicable to an assigna- 
tion. A farm was let to a tenant, his heirs and assignees, his 
assignees being always such as the landlord should be pleased with 
and should approve of in writing. The lease was renewable for 
nineteen years on the demand of the tenant at the expiration of 
every duration of nineteen years, and so for ever. During the 
currency of a renewed lease the tenant requested the landlord to 
give him a general written consent to assign or sell the lease, in 
order to enable him to pay his father's debts. The landlord gave 
him such an assent ; but the tenant did not at the time avail him- 
self of the permission which it involved. On the expiration of 
that lease a renewal was demanded by the tenant. But the land- 
lord withheld it on the tenant intimating that, notwithstanding 
the provision as to assignees, he now deemed himself entitled to 
assign without the control or interference of the landlord. It was 
decided, in an action of declarator at the instance of the tenant, that 
the landlord was not entitled to withhold granting a renewal of the 



refusing 
consent. 



1 Mor. 15,263. Per Lords Hermand 
and Balmiito, and Session Papers. Inf. 
for Mnir, pp. 9-10, in Muir v. Wilson, 
ut infra, 

2 Fer curiam in Muir v. "Wilson, infra, 
^ Per Lord President Hope, id, 1 

Bell on Leases, 183. 
^ Grieve v, Cunningham, ut sup. 
^ Mackenzie v, Learmonth, 4 March 



1817^ n. r., mentioned in a note to Muir 
V, Wilson, Y.Q.ut infra, 

« 1 Bell's Com. 78-9 ; Bell's Pr. 1218. 
More's Notes, ccxliz ; 2 Ersk. vi. 31; 
Note ; 2 Stair, ix. Note vi. (by Brodie), 
Muir V, Wilson, 20 Jan. 1820, F. C. 
83. [D. of Portland v, Baird & Co., 
9 Nov. 1865, 4 Macph. 10.] 
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lease ; but it was held,^r«^, that the consent, given at one parti- 
cular time to assign, could not be extended to a future time when 
the circumstances under which it was given were changed, and, in 
particular, that such consent was not binding on the heirs of the 
landlord by whom it was given ; and second, that the landlord was 
not bound to justify or explain any refusal to approve of a proposed 
assignee, but the right of the tenant was reserved to seek redress, 
in case at any future time the landlord should capriciously exer- 
cise his power of refusal.^ So in a complicated case, already noted, 
it was held that under the lease the daughters of the lessee could 
have no such title as assignation from the heir without recognition 
or acquiescence on the part of the landlord, and that there had not 
been such.* 



Section IX. — ^Exclusion not to be Evaded by a Deed in the Form 
OF A Trust-Settlement, or by a Delusive Device. 

[245] Ist, A lease for nineteen years was granted to a lessee and 
his heirs, but excluding assignees and subtenants, except with con- 
sent of the landlord. In the third year after his entry the lessee fell 
into bad health ; and after an ineffectual endeavour to transact 
with the landlord for a surrender of the lease, he executed what 
he called a deed of trust. In that deed he professed to constitute 
the grantee trustee for him and his heirs in relation to his lease, 
and to " convey and make over the same," so far as necessary for 
the purposes of the trust. He substituted the trustee in his full 
right and title, vrith power to manage and transact as he himself 
would have done. The deed bore, with respect to the provisions 
of the trust, that certain near relations of the truster should have a 
house on the lands and a certain portion of the produce, and that 
the trustee should account to the truster and his heirs, after allow- 
ance of payment of rent, advance of money, reasonable expenses, 
and gratification for trouble. The deed also bore a clause submit- 
ting to arbiters named all controversies which might arise between 
the trustee and the heirs of the truster. Certain steps were taken 
for the immediate execution of the trust. The truster's death 
having taken place soon afterwards, the landlord raised a process 
of declarator against the trustee and the truster's heirs, in which he 
complained of the trust-deed and the trustee's possession as an 

1 Wight V. E. of Hopetonn, 9 Feb. * Gray v. Low, &c., 21 Jan. 1869, 21 

1855, 17 D., 27 Jur. 158. [See obser- D., 31 Jur. 157. See supra^ c. vii. a. 

vations on this case in D. of Portland ii. pp. 228-29^ and Note 1, p. 230. 
V, Baiid& Co.jCir.] 
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infringement of the clause of exclusion of assignees, and concluded 
to have that conveyance set aside as null; to have the trustee 
removed; and to have it found that the truster's heirs had forfeited 
all right to the tack. The Court held that the trust-deed was a 
covert assignation, and therefore decerned in the removing against 
the trustee. This decision has been held to embody the rule, that 
a clause excluding assignees is not to be evaded by a deed in the 
form of a trust-settlement but truly of the nature of an assigna- 
tion.^ 

2d, An agricultural lease contained prohibitions against assig- 
nees and sublessees, but allowed the lessee to let the mansion- 
house. The lessee entered into an arrangement under which a 
third party was to cultivate the farm by his own servants, horses, 
and implements. There was no agreement as to remuneration to 
be given to him for so cultivating it. The lessee himself, with his 
wife and family, removed from the farm, and he likewise removed 
all his [246] stock. An application for interdict having been made 
by the landlord, it was held that this arrangement was substan- 
tially an entire cession of possession by the lessee, and that it had 
every resemblance of being a delusive device to defeat the stipula- 
tions in the lease by which sublessees and assignees were excluded. 
An interdict was therefore granted against the lessee subletting or 
assigning, and against the third party from occupying or cultivat- 
ing the farm in any manner whatsoever.* 

[So, 3d, When a tenant under a lease excluding assignees granted 
a deed of factory and commission in consideration of advances by 
the factor, the deed being irrevocable and giving the factor un- 
limited power of management, subject to an obligation to account 
at the end of the lease, it was held that the deed was an assigna- 
tion, and that an irritancy by which the exclusion of assignees was 
fenced had been incurred.]* 

^Porter v. PateiBons, &c,1813^ Htuae card to an urban tenement, Hatton v, 

862. Clay, &c., 21 Dec. 1865, 4 Macph. 263.] 

« Hamilton v. Somerville, 3 Feb. 1866, » [Lyon v. Irvine, 13 Feb. 1874, 1 

17 D. 344. [See a similar case in re- Rettie 512.] 
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BOOK IL 



SUBJECT-MATTER OF LEASE. 



After having ascertained who are the parties by and to whom 
leases can be validly granted, the next object of inquiry is the 
subject-matter concerning which they generally contract. 



OHAPTEB L • 

GENERAL DESCRIPTION OF SUBJECT-MATTER, 

In the Books the subject-matter of which the contract of lease 
may consist is described either in very general terms — as lands or 
any other thing having fruit or profit, as a fishing, an office, or a 
casualty,^ — or there is given a specific description which seldom 
even approaches to completeness. Combining the enumerations as 
given in the Books, ancient and modem, the subjects appear to be 
Land. — Ist, Lauds, rowmis, steadings, possessions, yards, orchards, mills, 
mines, collieries, woods, fishings, water and kelp ; 2d, Saltworks, 
tories,^' houscs, shops, and manufactories ; 3d, Game ; 4:th, Rents, tolls, 
§^ ferries, railways, customs, and other revenues arising from subjects 
Tolls, &c. capable of yielding profits ; and 6^A, Subjects with exclusive pri- 
vilege attached, as church-seats, theatre, the right of selling certain 
commodities, or of using a particular mark on manufactured goods.* 
But any enumeration must, necessarily, be incomplete, because the 
subjects of the contract must vary with the ever-varying state of 
society. In ancient times leases of rents, casualties, and similar 

1 2 Craig, ix. 23 ; x. I'and 2. 1 Stair, 15, and vi 27. 2 Rosb'b Lect.456. Bell's 

ix. 1 and 3. 2 Ersk. vi.* 20. Pr. p. 431, sec. 1177. 1 Bell on Leases, 

« Balfour, 200, 201, 204-8. 2 Dallas, 1. 2 Bell on Leases, 241, 244, 246, 247, 

609-10. Spot. StyL 360, 363, 368. 2 249, 261, 280. 1 Jorid. StyL 4th edit. 

Bankt. iz. 1^ 12^ and 19. 2 Ersk. iii 462, 492, 496-7, and 630. 
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profits, seem to have been usual and important, whereas in modem 
times they are rare and unimportant ; while, from the increase of 
manufacturing and commercial industry, there have risen into 
consequence subjects which anciently were either unknown or in- 
significant. From the same causes there may now exist subjects 
regarding which there are not to be found either dicta or decisions, 
[248] and the existence of which can be ascertained only by a 
minute acquaintance with local usages. While therefore the 
ordinary subjects of the contract shall be discussed in detail, the 
enumeration is not given as complete. 



OHAPTEB IL 



LAND. 



Land necessarily forms the most important subject-matter of 
the contract of lease, considered with relation either to extent, or 
value, or frequency. Its great divisions are into Arable andAraUeud 
Pastoral farms. Practical difficulties, where the land is partly pj^f* 
under tillage and partly in pasture, arise as to determining what 
is an arable and what is a pastoral farm. A farm situated in a 
mountainous district, of which a third part was said to be arable 
and a very small part of which had ever been under tillage, was 
held to be pastoral.^ And it has been held that the criterioti of 
judging whether farms are to be held arable or pastoral is to 
ascertain the source from whence the profits are chiefly derived.* 
There are subordinate divisions, as — First, Fields or parks (as they Parks, 
are called) let for grazing, especially in the neighbourhood of 
towns and around mansion-houses. Those fields are occasionally 
let for a short period for the purpose of aration, but under such 
stipulations as to management as will ensure the beneficial restora- 
tion of them to grass, which is contemplated as their ultimate con- 
dition. Second, Gardens and orchards. Leases of gardens are notGuders, 
unfrequent, as the nature of the cultivation ensures a fair return ; 
but leases of orchards are little known in Scotland, on account of 
the very precarious nature of the crop. 

1 Petley v. Mackenzie^ 1805^ Hume 1836, 9 Jnr. 163^ F.C. 264. M'Clymonts 
186. V. Cathcart, 14 July 1848, 10 D. 1489, 

^Campbell v. Anstruther, 20 Dec 20Jur. 667. 

17 
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of materials for upholding the millhouse is a natural service.^ 4^A, 
Furnishing thatch to the mill, it was at first held, was not, nor 
could be exacted, without special constitution or possession;^ but 
it was afterwards determined that this service as well as others 
was inherent in a thirlage established by constitution.^ 



Section IV. — ^UsAaB. 

Usage regulates — let, The extent of thirlage and multure.* Thus 
[255] 2d, corns given to the beasts which laboured the ground, 
and corns sold by the labourer of the ground for buying of cattle, 
and other necessaries for plenishing, and other necessities of the 
ground, were held to be liable, by reason that the inhabitants had 
been in use to pay multures for all growing com, with the excep- 
tion only of those for teind and seed.* But, Sd, By usage during 
the years of prescription, teinds may be included under the astric- 
tion.® 4^A, Upon a proof of immemorial usage, a thirlage of invecta 
et illata was extended to malt brewed, although not made, within 
the thirl.^ 

5thf In the absence of specification in the deed of constitution 
the quantity of multure is governed by this rule,® which extends 
to dry multures also.® 6^A, The standard or measure according to 
which the multure is to be levied will, from usage, be deemed 
conformable to the original constitution,^^ and will be sustained 
even although it should exceed that authorised by strict law.^^ 
7th, The amount of knaveship is also so regulated.^^ 8th, Where 
any of the suckeners have been in the use of performing mill 
services, all of them are bound, even those who have not performed 
them.^ 



^ Mercer v. Dniminond, and Crawford 
V. Halkerston, ut sup. 
' Miller v, Cleland, ut sup, 

* Bruce Stuart v. Erskine, ut sup. 

* Robertson v, Shaw, 1742, Elch, 
(Mult) No. 10. Robertson t?. Shaw, 1744, 
6 B. 740. Murray v. M'CuUoch, 1745. 
Elch. (Thirlage) No. 2. E. of Hopetoun 
V. Brtwers of Bathgate, 1753. Mor. 
16,029. Simpson ». Fordyce's Trs., 
1824, 3 S. 225. [Harris v. Mags, of 
Dundee, 25 May 1863, 1 Macph. 833. 
Stobbs V. Caven, 14 March 1873, 10 
Macph. 930.] 

5 Cuthbert v. Town of Inverness, 1637, 
Mor. 15,973. 

^ M'Leod V. Vassals of Muiravonside, 
1727, Mor. 10,874. 



' Ramsay v. Town of Kirkcaldy, 
1680, Mor. 15,984. 

? 2 Craig, viii. 7 and 10; 2 Stair, 
vii. 18 ; 2 Mackenzie's Inst. iz. 28 ; 2 
Bankt. vii. 38 ; 2 Ersk. ix. 30. Bruce 
Stuart V. Erskine, 1741, Mor. 16,020. 
Elch. (Mult.) No. 7. Robertson v. Shaw, 
uJtswp, 

^ Bruce Stuart v. Erskine, ut sup. 

" Ramsay v. Brewhouse, 1738, Mor. 
16,017. 

^1 Forbes v. Mags, of Inverness, 1672, 
1673, Mor. 10,858-61. Muirhead v. 
Feuars of XJddingstone, 1697, Mor. 
10,873. Bruce Stuart, ut sup. 

^ Bruce Stuart, as cited in Ramsay f . 
Brewhouse, ut sup, 

*' Bruce Stuart, ut sup. 
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9th, The time during which the usage must have operated is 
generally styled " immemorial." Craig appears to hold that twenty 
or thirty years will be sufficient,^ but forty years is the period 
ordinarily specified in the Books and decisions,^ which period must, 
according to analogy, be deemed correct. 



Section V. — Deductions. 

A person bound by thirlage to grind malt at a certain mill, 
and to give for the grinding a certain proportion of the malt grinded, 
has a right to repayment from the person receiving that multure 
[256j of the duties paid to Grovemment on the malting of that pro- 
portion, when these duties have been imposed subsequent to the 
constitution of the thirlage.* The qualification has been subsequently 
removed ; for it has been decided that a person bound by thirlage 
to grind malt at a certain mill is entitled to deduct therefrom the 
duties payable to Government, whether imposed prior or subsequent 
to the constitution of the thirlage.* 



Section VI. — Commutation. 

The oppressive and impolitic effects of thirlage, although noticed 
by lawyers at different periods,* did not become the objects of 
legislative attention until, by the 39 Geo. III. c. 65 (13th June 89 Geo. m. 
.1799), upon the preamble that it was very unfavourable to the^ 
general improvement of the country, there were introduced the 
means of gradually abolishing this servitude. 

That statute* in substance provides that, First, (sec. 1st) a pro- 
prietor subject to thirlage may apply to the Sheriff' to have the 
thirlage commuted into an annual payment. Second (sec. 1st), 
The application is to be intimated to all having an interest, in- 
cluding the lessee of the miU. Tliird (sec. 1st), The procedure 
shall be by adducing before the Sheriff' and a jury (specially quali- 
fied and chosen in terms of the Act) evidence of the annual value 
of the thirlage, services, and prestations. Fourth (sec. 1st), The 
verdict shall fix an annual payment in grain, as a compensation for 

^ Craig, ut sup, ^ MeiklejoHn v, Enkine, 31 Jan. 

* Stair^ Mackenne's Inst, EisL, vi 1815, F.C. 185. 

iup, Forbea v. Mags, of Inverness, ^ 2 Craig, viii. 6; 2 Eisk. ix. 18. 

Muiihead v. Feuars of Uddingstone, * 4 Hutch. 251 ; 2 Ersk. iz. 38, Note 

and Murray v. M^Culloch. ut sup, f ; Bell's Pr. 1036 ; More's iToteSf 

* Mags, of For&r v. Malcolm, 1808, ccxx7iii.-iz. 
Mor. App. Thirlage, 3. 
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those rights. Fifth (sec. 4th), After having been three years upon 
record, the verdict shall not be set aside or altered, and the pur- 
suer of an unsuccessful reduction shall pay his opponent's costs. 

Sixth (sec. 6th), Upon such a verdict the servitude shall cease ; 
and in lieu thereof the compensation in grain, or, in the payer's 
option, its value in money, at the rate of the county fiars, shall be 
paid annually at the mill, or at some other convenient place to be 
fixed by the jury. SeverUh (sec. 7th), The commutation to be paid 
annually at Candlemas, commencing at the Candlemas immediately 
ensuing the verdict, and the amount of the first payment to be 
determined by the jury according to circumstances. Eighth (sec. 
8th), If the mill be let, the commutation shall be payable during 
the lease to the lessee, who shall accept it as full compensation for 
his thirlage. 

Ninth (sec. 14th), The statute has no operation where [267] 
dry multure is fixed, unless there are mill services or other presta- 
tions or restrictions besides the dry multure. 

Under this statute it has been decided that a commutation into 
a fixed payment in meal is authorised under the statutory term 
gram. * 



Section VII.— Suspension. 

iDBiiffici. If the miU should become insu£Scient, there is a suspension 

cenyofmiD. Qf ^^^ thirlage; and the suckeners are at liberty to carry to 
other mills such a quantity of grain as their immediate necessities 
require.* 

The older rule was different. The Statute Wilh. c. 9, de Molen- 
dinis, provides, — " Si molendum sit fractum, vel sine aqua, vel 
impediatur gelu: molendinarius ibit cum hominibus domini sui in 
circuitu, et faciet cum eis conventionem de blado et de multura."* 
Balfour refers to this statute in general terms, but gives no expla- 
nation of it ;^ and Craig, after having stated his inability to explain 
the passage, says that it is apparently adulterated, and hardly 
capable of exposition.* In all probability therefore it was not of 
practical operation. 

In Stair's time the rule was that, if the insufficiency arose from 
culpability, the suckeners might go to other mills, being not only 

^ Orr V. Adam, 1822, 2 S. 19. No. 2. Landal v. Meldnun, 1745, Mor. 

* 2 Bankt vii. 59 ; 2 Erak. ix. 37 ; 16.023. 

Bell's Pr. 1035 ; Moie's Notes ccxzviiL ' Skene de Leg. Scot Stat Wilh. foL 5. 

E. of Wigton, 1736, Elch. (Mult.) No. 3. * Balfonr 496. 

Lockhart v. Vafisals, 1736, Elch. (Mult) > 2 Craig^ yiii. 10. 
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free from " small duties," but retaining such outsucken multures 
as they paid at the mill to which they went ; but if the insufficiency 
was accidental, they might go elsewhere with what was necessary 
for the tfUerimy and be free of the small duties, but of no part of the 
multure.^ 

In conformity with this rule the insufficiency of a mill as being 
a " bum-mill," dry in summer, was not found relevant to free from 
abstraction, unless it had been an insufficiency through the pur- 
suer's fault.2 And it was decided that, in case at the time of the 
abstraction the mill of the barony be not in a condition to serve, the 
multures shall notwithstanding be due, but not the smaller duties 
for service.* 

The modem rule (already stated) was subsequently adopted 
as more consistent with a sound and equitable construction of the 
contract ; but it is subject to the qualification that the suckeners 
must wait for forty-eight hours before they are entitled to go to 
other mills.* 



Section VIII. — ^Exemption. 

[258] By Statute 2 Eobert I. c. 36, all who bought grain out of Andent 
ships in the King's ports, or from burgesses out of their granaries, »mp^iu. 
were entitled to carry it "ubi voluerint ad molendinum, et illud bladum 
habebunt absque contradictione, portando libere et quiete/'* Lord 
Kames, upon the authority of Craig, interprets this statute as 
creating an exemption from thirlage.^ In the passage referred to 
Craig merely recites the words of the statute as being among " noa- 
tros mores f" and contained " in scripto jure nostro " upon the sub- 
ject of thirlage ;^ but he does not give any explanation of it. The 
constmction, however, put upon it by Lord Kames is apparently 
sound. Notwithstanding its classification by Craig, as being ^Hnter 
fiostros mores'^ it may well be doubted whether the exemption had 
ever been in observance, and no trace of it has been observed as 
having occurred in practice. 

The Act 1491, c. 44, ordained that no multure be taken of flour 
'^ that cummis furthe of other lands to the port and haven of Leith,'' 
nor of that which "cummis to the mercat/' As Mackenzie, 

» 2 Stair, vii 27. E. of Wicton, Lockhart v. Vaasals, 

' Heritors of John's MDl v. Feuara^ Landal v. Melamm, ut gup, 

1666, Mor. 15^976. ^ Skene de Leg. Scot ; Stat Bobert I. 

•M'Dougal r. M'CnUoch, 28 Feb. fol. 46. 

1684, Mor. 8897-8 and 15,987. * Kames Stat. Law Abridg. p. 372. 

« Bankt. ut sup; 2 Ersk. iz. 37, Notes. ^ 2 Craig viii. 10. 
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without at all noticing this provision, gives as the whole purport 
of the statute a separate provision authorising the sale of victual 
on every day as well as on the market-day,* it is most pro- 
bable that the provision under consideration was never in observ- 
ance. 

1x60^0118. ^^ luodem practice the exemptions from thirlage are, Ist^ Where 
the mill of the sucken has gone into decay, and another has been 
built by the proprietor in a different part of the thirl, the suckeners 
are not bound to go to it.* So certain lands having been sold 
under a reservation of thirlage " to the mills of A generally," and 
there being two mills of A, but the proprietors of the mill having 
for a period exceeding the years of prescription let the multures of 
the lands sold to one of the mills, and the proprietor of the lands 
having, in like manner, bound his tenants to resort to the same 
mill — ^and the Court of Session having, in a former process, found 
the tenants obliged to resort to that mill, but it having been con- 
verted into a spinning mill — the Court found that there was no 
astriction to the other mill on the same property, and that no claim 
lay for abstracted multures.* But persons thirled to a mill are not 
entitled to abandon it on the ground that it is incapable of answer- 
ing the whole demands of the thirl, without giving notice to the 
miller by calling upon him to serve them ; it being admitted that 
the mill was capable of grinding all the grain requisite for the de- 
mands [259] of the individuals who are pursued for abstracted mul- 
tures, and that neither the defenders nor any other person had 
offered grain to be ground and been refused.* 

89 Geo. ni. 2d, By the eleventh section of 39 Geo* III. c. 35, the inhabitants 

c-86,§ii. ^f towns subject to the thirlage of invecta et illata are entitled to 
purchase a perpetual exemption, upon obtaining, in terms of the 
statute, the verdict of a jury determining the full value of that 
right of thirlage in perpetuity, and upon paying to the proprietor 
of the mill the sum so determined.^ Under this clause it has been 
decided that the exemption may be purchased by the inhabitants 
of a burgh from the magistrates as representing the community to 
whom the dominant tenement belongs.^ 

Payment of Sd, From the very nature of thirlage, payment of dry multure 

ym nre, ^^j^f^j.^ ^^ exemption from all other astriction. In consequence, 

he who is infeft for payment of a certain quantity pro aridia mvJr- 

1 Mackenzie's Ob. 108. * Clark's Trs. v. Hill, 29 Feb 1828, 

^Ballardie v. Bisset, 1781, Mor. F.C. 698, 6 S. 659. 

le^OeS, Hailes 869. [Harris v. Mags. < 4 Hutcli. 255-6. 

of l)andee,25 May 1863, 1 Macph. 833.] * Bakers of Dtmdee v, Mags, of Dun- 

> Webster v. Miller's Trs., 22 Feb. dee, 1804, Mor. 16,076. 

1828, 6 S. 673. 
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turis, is free to carry and grind his grain where he pleases, paying 
to his over-lord the dry multures contained in his infeftment.^ 
But although it often happens that dry multure is paid for bear^ 
yet if the bear be brought to the mill, it will pay the ordinary 
multure paid for oats.* While from special constitution or usage 
this may exist in particular cases, it seems to be irreconcilable with 
principle. 4tth, The Statute 4 Geo. IV. c. 94, obliges distillers to 
grind their malt at their own mills, but it does not, either directly 
or by implication, discharge the vested rights of third parties, nor 
entitle distillers to establish their distilleries within the bounds of 
a thirlage, without being subjected to the burdens therein existing.' 



Section IX. — ^Kiln. 

Although a kiln be let as a part of or along with a mill, and 
although the suckeners resort to the kiln, it does not form part of 
the thirl, and the suckeners are not astricted to it.^ 



OHAPTEB IV. 

MINERALS. 

Leases of minerals are increasing in frequency and importance, 
by reason of the greater facilities afforded both for working and 
[260] transporting mineral produce, and of the rapid augmentation 
of manufactures. 



Section I. — General Enumeration of Minerals ordinarilt 

Leased. 

Those minerals which most frequently form the subject-matter 
of the contract of lease are Coal, Lime, Iron, Lead, Marble, 
Granite, Freestone, and the other kinds of ordinary stone, which, 
together with other inferior mineral productions, it would be 
unnecessary to specify.* Although gold, silver, tin, and copper, 

1 Caakiben v. Clark, 1612, Mor. 15,963. tm. & Go. 1825, 4 S. 288. 

SElphinstoii v. Leith, 1749, Mor. ^Skene v. Reddie, 1776, Mor. 16,062. 

16,026. * 1 Jurid. StyL 4th edit. 497, 504-12, 

' Og^yie and Daken v. Guthrie, Mar- 524, and Append. Nos. viiL and ix. 
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are enumerated in the Books among the minerals leased,^ mines of 
the two former descriptions do not exist in Scotland, but portions 
of both, particularly of silver, have been found in mines of other 
metals. If tin mines exist in Scotland they never have been 
worked, and copper mines are of rare occurrence. The first object 
granted by the lease is the minerals themselves, described as 
seams, veins, beds, nests, and by similar technical names.^ 



Section II. — ^Wateb, Fuel, and other Natubal Accommodation& 

A command of water, fuel, stones for building, and similar 
natural accommodations is of essential importance in effectually 
working mines. There is therefore given a right to use streams 
and rivulets, and, if necessary and warrantable, to turn their 
courses; and cast peats and cut common wood for fuel, and to 
quarry stones requisite for the works.* 



Section III. — Machinery, Eoads, and other Artificial Accom- 
modations. 



In mining numerous and extensive artificial accommodations 
[261] are requisite. Mills, engines, pumps, and shafts and levels, 
dams, drains, aqueducts, and reservoirs are indispensable for work- 
ing and raising the minerals. Storehouses and granaries, bouses 
and shops, are necessary for the accommodation and supply of the 
workmen and their families. Boads, waggon-ways, and railways, 
and, where there is water-carriage, canals, harbours, and quays are 
requisite for conveyance and export. Where therefore these 
accommodations already exist, they are granted to the lessee ; and 
if they either do not exist at all, or not in the requisite number or 
variety, power for their formation is given.* 



1 1 Jurid. StvL 654, 3d edit 711. 

'Jurid. StyL and Append, ut sup. 
An example is afforded of the difficulty 
of giving an accurate, scientific, and 
practical description of the mineral let, 
Ly the recent case of Gillespie v. Rus- 
sell & Son, 26 June 1857, 19 D. 897, 29 
Jur. 415, where a lease had been panted 
of the coal and other ordinary mmerals. 
The mine was afterwards found to con- 
tain a mineral of great value^ but re- 
garding the true nature of which there 
was much difference of opinion among 
scientific and practical men. The case, 



in different shapes and at different times, 
has been thrice before the Court of Ses- 
sion--17 D. 1, 26 Jur. 277, 18 D. 677, 
28 Jur. 242, 19 D. 897, and 29 Jur. 
415 [aff. 22 July 1859, 3 Macq. 757, 31 
Jur. 641, 21 D. (H. L.) 13.] It is one 
of those cases which on reading mi^ht 
be deemed to embody matter involvmg 
the law of Landlord and Tenant, but 
which on analysis it is difficult to ascer- 
tain involves any specific doctrine under 
that branch of law. 
' 1 Jurid. Styl. and App. ut sup, 
^ 1 Jurid. Styl. and App. ut sup. 



^^ 



B. II. 0. IV. B. IV.] 



MINEBA.LS. 



271 



Section IV. — Eight to Exemptions and Immunities. 

For the encouragement of the lessee, the lessor in some in- 
stances grants to him, during the term of the lease, the benefit of 
all exemptions from duties, customs, shore-dues, and anchorage- 
dues, on the minerals to be raised within the bounds of the mining 
liberty, so far as he has a right to these exemptions by Act of Par- 
liament or by grant from the Crown .^ 



Section V. — Eight to Services of Workmen. 

In one style of a mineral lease there is inserted a conveyance of 
the colliers and bearers, but in so far only as the lessor has right to 
them.^ Under the older leases such a clause- conferred a sub- 
stantial and ample right to these workmen. Without paction and 
ex vi legisy they were bound to perpetual service merely by their 
entering upon work ; and in case of sale or alienation, the right 
of service was transferred, as /undo annexum, without an express 
grant ; but a special conveyance was usually inserted.' On this 
principle, a bond by which a coal-heaver obliged himself to serve 
a coal-master during the granter's life was sustained, as being 
neither contra bonos mores nor against Christian liberty.* Al- 
though it was decided that colliers working at a coal during a 
lease became bound to the coal, not to the lessee,^ the rule was 
subsequently so far altered that it was held that colliers might be 
employed at any coal possessed by their master either as proprietor 
or as lessee.® 

[262] The clause of transference in modern leases can be effec- 
tive only where there is a written contract conferring upon the 
coal-master, in express and unqualified terms, the power of trans- 
ferring his servant ; for by statute a total change has been made 
upon the condition of colliers. Ist, The Statute 15 Geo. III.c. 28 
(1775), on the preamble of the injustice and impolicy of the ex- 
isting law, provided that those who began to work after July 1775 



1 1 Jurid. Styl. 3d. edit. 721. 

« 1 Jurid. StyL 2d. edit. 644. 

« 2 Craig, viii. 17 ; 4 Stair, xlv. 17 ; 
1 Mackenzie's Inst. vii. 23, Note m ; 
1 Bankt ii. 82 ; 1 Ersk. vii. 61 ; Tait's 
Justice of Peace, 67 ; 1606, c. 11 ; 1661, 
c 56 ; Mackenzie's Obs. 323, 404 ; 1701, 
c. 6. Vide Preamble to 15 Qeo. III. c. 2a 



* L. Caprington v. Geddew, 1632, 
Mor. 9454. 

^Spencev. Scott, 1764, Mor. 2360. 

« Clark V. Hope, 1769, Mor. 2362. 
135, Hailes 278, 5 B. S. 618. Wemysa 
V. Colliers, 1763. M. Lothian v. Colliers, 
1762, 3 FoL Die. 135, noticed in Clerk 
r. Hope, %U. sup. 



272 MINERALS. [B. n. o. iv. s. ▼. 

should be no otherwise bound than as other servants; and that 
those bound at that time should be equally free upon obtaining a 
decree of freedom in the manner directed in the statute. And the 
benefit of the Act 1701, which had been denied them, was conferred 
upon them. 2rf, By the 39 Geo. III. c. 56 (13th June 1799), it 
was enacted that from and after the passing of that Act all the 
colliers in Scotland who were bound colliers at the time of passing 
the Act 15 Geo. III. should be free from their servitude, and in the 
same situation in every respect as if they had regularly obtained 
a decree in the manner directed by that Act. 



CHAPTER v. 

SALT-WOEKS. 

Salt-works are often constructed by coal proprietors or lessees 
by reason of the cdvantageous means thus afforded of using certain 
portions of their coal. Those works are therefore frequently let 
along with coal-works, and the clauses applicable to both are com- 
bined or intermixed.^ But those works may also be» and are, let 
as separate subjects. 

Section I. — Machinery and other Accomodations. 

The salt-pans and the water-engine, reservoir, granaries, gimell, 
and the whole machinery and utensils, together with the houses 
attached, are granted.* 

Section II. — ^Right to Services of Salters. 

[263] In the style of leases of salt-works, as in that of collieries, 
there is a clause conveying to the lessees the salters, but in so far 
only as the lessor has right to them. By the old law salters were 
in the same condition as colliers.* In terms of the 15 Geo. III. c. 28, 
those who began to work after the 1st of July 1775 were to be in 

^ Jiuid StyL 2d edit 644. [Cioker v. ' Stair, Mackenzie's Inst and Obs., 
Stevenson, 5 Feb. 1866, 18 D. 496.] Bank., Tait, and Scots Statutes, %U sup. 

1 urid. StyL vi mp» 
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the same condition as other servants ; but those who were bound at 
that date might become free after certain periods upon obtaining 
a decree of freedom before the Sheriff. While the 39 G^o. III. c. 
56, abrogated the necessity of colliers obtaining such a decree, it 
did not include salters, to whom, consequently, the provision con- 
tinues applicable. But as the instances in which it can be operative 
must now be very few, details are needless, and a general reference 
to the provisions of the statute is sufficient. 



GHAPTEB VI. 



WOODS. 



Woods, consisting of standing wood and stlvce ccedtuB or coppice- 
wood, afford, both from timber and bark, a large source of income ^ 
and, where extensive, form the subject-matter of a contract which 
may be classed among leases. 



Section I. — Can Woods be Leased. 

It has been observed that, although a contract for wood-cutting 
has been said to partake of the nature of a lease, it is doubtful 
whether it possesses all the requisites and confers all the rights of 
the latter contract.^ The reasons of doubt are that, 1*^, In the 
decisions relating to such contracts the terms generally used 
indicate contracts of sale.* 2c?, The right of hypothec is rejected.* 
[264] 3d, Instalments belong not to heirs, but executors, and an 
heir of entail may stop cutting as at the date of his prede- 
cessor's death.* 

The soundness of these objections is questionable. 



^ 2 Bell's Com. 28. 1 Bell on Leases^ 
420, Note 6. 

2 Crs. of MouseweUv. Children, 1683, 
Mor. 8253. Pringle v. Scott. 1730, 1 
Bell's Com. 52-3, Note, Mor. 5413. 
Ferguson v. Ferguson, 1737, Mor. 8254. 
Elch. (Liferenter), No. 1. Lang and 
Cross V, D. of Douglas, 1751, Mor. 8246. 
Didce V. Duchess of Hamilton, 1722, 
noted in Lang and Cross, ut sup. L. 
Cathcart v. Schaw, 1755, Mor. 15,403-4. 



Stewart v, Exrs. of Stewart, 1761, Mor. 
5436-9. Grey v, Seton, 1789, Mor. 
8250. 1 Bell's Com. 52-3, Note. 
M'Kenzie v, M'Kenzie, 1824, 2 S. 775. 

3 2 Bell's Com. 28, and Bell on Leases, 
ut sup. Muirhead v. Drummond, 1792^ 
cited in 2 Bell's Com. 28. 

* Per L. J.-C. McQueen in Muirhead 
V. Drummond, tU sup. Sup, book L 
chap. 11. section L art. 11. 
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close time in the Tweed extends from 14th September to 15th 
February for nets, and from 30th November to Ist February 
for rods.^] 

Section III. — ^Lawful and Unlawful Tackle and Utensils. 



Fixed 

engines pro- 
hibited. 



[270] In leasing the tackle and utensils the lessor can grant, and 
lessee can use, those only which are lawful. For taking salmon 
** net and coble (or boat) are in all situations lawful, and yairs and 
stake-nets " are lawful when placed upon the open sea-shore beyond 
the mouths of estuaries or rivers.^ 

But when placed or otherwise used within rivers where the sea 
ebbs and flows, fixed or stationary nets of any kind, and almost 
every engine or device which may prove highly destructive of 
salmon, are unlawful, conformably to a long series of statutes and 
decisions. The leading statutes are — Alex. II. c. 16 (or William 
the Lion) ; Eobert I. c. 12 ;» 1424, c. 10 and 11 ; 1427, c. 6; 1429, 
c. 131; 1457, c. 86; 1469, c. 38; 1477, c. 74; 1489, c. 15; 1535, c. 
17; 1563, c. 68; 1579, c. 89; 1581, c. Ill;* 1685, c. 20; 1696, c. 
38 ; 1698, c. 3. Under these statutes, and at common law, it has 
been held that there are prohibited — Ist, cruives and yairs, and 
all fixed or stationary apparatus ]^ 2d, stent nets ;® 3d, stoop nets, 
pock (bag) nets, and herry water nets, upon certain parts of the 
[271] river Forth ;^ 4tth, hang nets ;® 5th, a bulwark or loose waU 
erected across the channel of the river, having attached a basket or 
pock net to intercept the fish ;® 6th, stake nets ;'^ 7th, a yair, while 
it may be maintained or improved for the purpose of catching her- 
rings or white fish, cannot be converted into a stake net or used as 
a yair for catching salmon.^^ 8th, Where toot, stake, and stent 



I p2 and 23 Vict, c 70, s. 6.] 

' Earl of Kintore v. Forbes, 31 May 
1826, F.C. 617, 4 S. 641 ; aff. 1828, 3 
W. and S. 261. [pachess of Sutherland 
. Gilchrist, 11 June 1836, 14 S. 959.] 

> Skene's Col. of Acts, fol. 26 and 31. 

^ Glendook's Acts. Mackenzie's Obs. 
8, 29, 98, 165, 197. 

* Balfour 543-5 ; 2 Stair, iii. 70, and 
Note h (by Brodie) ; 2 Bankt. iii. Ill ; 
2Er8k.v. 15,andNotes; 2 Hutch. 570-2 
and 579-80. [Stewart on Rights of 
Fishing, 163-169.] 

• Coble Fisher's of Don, 1693, Mor. 
14,287. D. Queensberry v, M. Annan- 
dale, 1771 and 1772, Mor. 14,279. Col- 
quhoun v. D. Montrose, 1793, Mor. 
12,817, 14,281, and 14,282, 4 Pat 221. 
Dirom v. Little, 1797, Mor. 14,282. 



^ Lord Erskine v. Mags, of Stirling, 
1763, Mor. 14,268. 

^ Dirom v. Little, ut sup, 

» Earl of Fife v. Gordon, 1807, Mor. 
App. Salmon Fishing, 2. 

» Earl of Kinnoul v. Hunter, 1802, 
Mor. 14,301; aff. 1804, 4 Pat. 561. Duke 
of Athole V. Maule, 7 March 1811, F.C. 
537, Buchanan's Rep. 254 ; aff. 1816, 5 
Dow 282. Id, V. Evmd,, 4 Feb. 1817, 
F.C. 274. Mags, of Dumbarton v, 
Grahame, 16 Jan. 1813, F.C. 59 ; aff. 
19 June 1816. 

^ Mags, of Dumbarton v, Grahame, 
ut mp, Fraser t7. Duff, 13 Nov. 1829, 
F.C. 17, 8 S. 14, where the true intend- 
ment of Mags, of Dumbarton v. Grahame 
is explained. 
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nets had been used, an interdict was granted against all other 
modes of fishing except by net and coble ;^ and a similar interdict 
was granted where there had been used stent nets or bag nets, or 
other fixed or stationary nets of any description.* 9th, Pishing for 
salmon in a river or estuary by means of stented nets fastened to 
the shore and moored and remaining stationary in the water, so as 
to obstruct the passage of the salmon, and to force or decoy them 
into courts or enclosures of netting within which they are caught, 
or by means of fixed machinery, was found to be illegal.^ lO^A, [By 
the Salmon Fisheries (Scotland) Act, 1868, persons using light or 
fire of any kind, or any spear, leister, gaff, or otter (except a gaff as 
auxiliary to a rod and line) for catching salmon, or any instrument 
for dragging for salmon, or having such instruments in their posses- 
sion under suspicious circumstances, are liable to a penalty of £5, 
and forfeiture of the article.]* 

ll^A, By the 20 and 21 Vict. c. 148, s. 55 (Tweed Fisheries), it gjj^°^ 
is unlawful to use in a river any fixed net or fixed engine, or to Tweed, 
take salmon by means of th6m. And in section second a compre- 
hensive description of the meaning of the words fixed net and fixed 
engine is given, including " all nets, cruives, engines, or devices of 
whatsoever construction or materials" which may be used for taking 
salmon or injuring the fisheries. Salmon-fishing by net and cairn 
had not been prohibited by the earlier Tweed Acts ; and the 11 
Geo. IV. c. 54, s. 26 (Tweed Act), declared that it should not be 
lawful to affix a cairn net to any islet or cairn not connected 
with or adjoining the banks, or to build a cairn which did not 
adjoin the bank. 

Under these Acts it was held * that previously [272] to the pass- 
ing of the late Act cairn-nets were not illegal. The Act did not 
merely affix a penalty to that which was declared illegal before it 
declared illegality. It created illegality of a new description, and 
that illegality was confined to the building of a cairn upon an islet 
or some part of the channel of the river, which cairn shall not 
adjoin the bank thereof. The cairn-nets at issue were therefore 
held to be lawful, on the principle that the provisions of the statute 
declaring a matter previously lawful to be thereafter unlawful, are 
not to be extended by implication ; or, in more specific words, that 
when a statute, dealing with the particular mode of doing an act, 

1 D. of Athole V. Wedderbnm, 1826, * [31 and 32 Vict c. 123, s. 17. See 

5 S. 153. 9 Geo. lY. c 39, b. 6, and 24 and 26 

» M'Kenzie v. Houaton, 1830, 8 S. Vict. c. 97, s. 11.] 

796. ^ Per Lord Broaghain in Duke of 

* Lord Gray v, Sime and Johnston, 9 Rozbnighe v, Ramsay and Others, tU 

Jtxly 1835, F.C. 886, 13 S. 1089. infra. 
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Mill-dam 
dykes. 



declares the doing of the act in a particular situation to be unlaw- 
ful, and imposes a penalty on transgression, the inference is that 
the act, not otherwise unlawful in itself, may be lawfully done in 
other situations.^ But by the 2d and 55th sections of the 20 and 
21 Vict. c. 148 (Tweed Act), cairn-nets are declared to be illegal 
when fixed to the soil, or anchored, moored, or fixed or made 
stationary in any way whatever, and by section fifty-eighth must 
be removed or destroyed. 

12th, Generally it is unlawful to use any apparatus by which 
the salmon can be deterred or frightened from coming up the 
river ; * and to adopt any other mode of fishing than the ordinary 
mode by net and coble.* 

Where, by reason of the situation, salmon-fishing by yairs is 
illegal, the Crown cannot by its grant alter or dispense with the 
public statute law, and no positive prescription can run in favour 
of or fortify the grant,* [with certain exceptions in regard to the 
Solway.] ^ 

[273] The Statute 1696, c. 33, ** discharges all fishing at miln-dam 
dykes, with nets stented, or otherways, or any other engines what- 
soever." This prohibition was held to apply to a fishing upon the 
river Tweed.® [And the construction of mill-dam dykes must be 
in conformity with the rules of this statute, and the bye-law of the 
Commissioners under the Act of 1862.^] 

Salmon-fishing carried on by means of a check dyke, erected 
behind a mill-dam dyke and operating as a Veir, in water where 
the sea ebbs and fiows, was found to be unlawful and an infringe- 
ment of this statute.^ But it has been decided that fishing near a 
dam-dyke, but not by means of it and not connected with it, does 
not come under the prohibition of the statute. For the Court 
was of opinion that it would be too extensive an interpretation of 



1 Duke of Roxburghe v, Ramsay, 9 
Feb. 1848, 10 D. 661; aff. 13 D., H. L. 
Cases 20, 7 Bell's App. 248. 

* Camegy v. Mags, of Brechin, 1704, 
Mor. 14,288. D. of Queensberry v. M. 
of Annandale, Dirom v. Little, tU sup, 

• Lord Gray v, Sime, tU sup, 
*M*Kenzie v, Forbes' Trustee, 12 

June 1840, F.C. 1157, 2 D. 1078, 12 
Jur. 517. With relation to lawful and 
unlawful modes and places and times 
of salmon-fishing, viae Notes to Stair 
and Ersk., ut sup,; Bell's Pr. 1114-18; 
Mote's Notes, cci.-ii. Duchess-Countess 
of Sutherland v. GUchrist, 1836, 14 S. 
959. Mackenzie and Munro v. Home, 
1837, 15 S. 894; 10 July 1838, F.C. 844, 



16 S. 1286; rev. 26 August 1839, M'L. 
and Rob. 977. Duke of Sutherland v, 
Ross, 23 June 1844, 6 D. 426. [Stewart 
on Fishings, 148 et cU,'] 

« [See Guthrie's Bell's Pr. 1117 (/). 
Stewart on Rights of Fishing, chap. 
xviL] 

• Duke of Roxburghe v, Earlsof Hume 
and Tankerville, 29 June 1768, Mor. 
14,272-6 ; as revd. 1774, 2 Pat. 358. 
[Forbes v. Leys, Masson, & Co., 9 July 
1831, 9 S. 933, 5 W. and S. 384.] 

^ [Stewart on Fishings, 166. 25 and 
26 Vict. c. 97, s, 6. Alonro v, Monro^ 
July 7, 1846, 8 D. 1029.] 

« Cuningham v. Taylor, 1804, Hume 
715, 



B. n. o. vnL B. m.] FISHERIES. 283 

the statute to include under it a prohibition of all fishings near 
dam-dykes, which was the description of the fishing in question ; 
and that the statute was only directed against those cases where the 
dam-dykes were immediately subservient to or made use of in the 
fishings.^ 

Section IV. — ^Privileges and Conveniences. 

The right of drawing his nets upon the banks of the river is S'JJ^^ 
necessarily given to the lessee. Where a grant of a salmon-fishing Banks, 
is made to one who has no land on either side of the river, the 
grantee, and consequently the lessee, h^ a right, as a pertinent of 
the fishing, and without any further title, and although the adjacent 
lands belong to other proprietors, to use banks for the purposes 
of his fishing, and also to have reasonable and unnecessary access 
through the adjoining lands ; but the right must be used in the 
manner least detrimental to the adjoining proprietors.* Where 
there is a reservation by the proprietor of a salmon-fishing in 
the charters granted to his vassals, of drawing and drying his 
[274] own or his lessee's fishing nets upon the vassal's grounds, 
conform to use and wont, it is regulated by the prior acts of the 
superior and his predecessors, and not by the practice of fishers in 
general.' 

But notwithstanding those privileges, a right of salmon-fishing 
does not entitle the proprietor of it, or his lessee, to construct towing- 
paths on the banks, or to erect " sights," or make any works in 
alveo fluminia,^ 

A conveyance of lands along a river, with a clause of " fishings Right of 
and pertinents," entitles the grantee, and consequently his lessee, "*^^' 
without proving possession, to fish ex adverso of his property with 
trout rods, but not with net and coble, or in any other way that 
may be prejudicial to the salmon-fishing in the river belonging to 
another party.^ 

Fishers were never adscripti. Where such a claim was made Fishermen 

werenerer 
adtorwiL 

^ Notes to Stair and Ersk. ut sup. ^1 Graig^ xvi. 38, et 2, viiL 15 ; 2 

Copland v. Maxwell, 13 June 1810, Stair, iiL 69, 876 ; 2 Bankt. ill. Ill; 2 

F.C.700. Ersk. vi 6 and 16; 2 Hutch. 662. 

> 2 Stair, iii. 69 ; 2 Erek. vL 16 ; 2 Carmichael v. Colquhoun, 1787, Mor. 

Hutch. 664. L. Monymuek t;. Forbes, 9646. M'Kenzie v. Rose, 26 May 1830, 

1623, Mor. 14,264, 10,783, 10,840. F.C. 636, 8 S. 816, 3 D. and A. 67; 

Blair v. Miller, 22 Nov. 1826, F.C. 22, aff. 14 May 1832, 10 S. (App.) 863. 

4 S. 214. [6 W. and S. 31. Somervillev. Smith, 

3 2 Ersk. vL 16, Note (by Ivoiy) 86. 22 Dec 1869, 22 D. 279. Stewart v. 

E. of Einnoul v. Eeir, 18 Jan. 1814^ M^Bamet, 20 March 1867, 6 Macph. 

F.C. 616. 763; aS. 6 July 1868, 6 Macph. H. L. 

* Forbes v. Smith, 1824, 2 S. 721. 123.] 
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the Court, *^ finding that there was no law astricting fishers to 
the ground where they were bom, and that the custom was not 
general, but only in some particular places, condemned it as a 
corruptela and unlawful, and tending to introduce slavery, contrary 
to the principles of the Christian religion and the mildness of our 
government, and found the fishers free to engage with whom they 
pleased.^" 



OHAPTEB IX. 
KELP. 

Kelp being useful in some manufactures, the sea- ware from 
which it is made may form a subject of lease independently of the 
lands upon the shores of which the ware grows ; for it is not held 
to be a pertinent of an agricultural or pastoral farm.* In practice 
[275] leases of kelp-ware alone are occasionally although seldom 
used.^ The kelp-ware is also at times let along with the farm upon 
the shores of which it grows, under the denomination of the "kelp- 
shores." The more common practice in the highlands and islands 
of Scotland is understood to be, that the proprietor retains the 
shores in his own possession, and employs the tenants and cottars 
in manufacturing the kelp. But sis the use of kelp has of late years 
been superseded by the introduction of other substances, the manu- 
facture of it is greatly diminished, and leases of it, as of a separate 
subject, have become very rare. 



OHAPTEB X. 

DWELLING-HOUSES, SHOPS, AND MANQFACTORIES. 

Section I. — Houses and Shops. 

In leases of dwelling-houses and shops, if empty, the subject 
itself is let according to its description for the stipulated period.^ 

1 J. Woodney or Udney v. Reid and * Sinclair v, M'Beith, 1788, Hume 

Others, 31 July 1696, and 17 Feb. 1698, 773. 

Mor. Die. 4427. * SpottiB. StyL 360-9 ; lJuiid.StyL 

> Campbell v. Campbell, 1796, Mor. 4tli edit. 495 and 496. 
9646. 
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If along with it any furniture or other articles be let, the use of 
those articles is given conformably to an inventory. 



Section II. — Manufactories. 

As formerly stated, leases of manufactories without a supply of 
steam-power are comparatively little known in the great manu- 
facturing districts. But using the term in a comprehensive sense, 
leases of such subjects are occasionally used. They consist either 
of the building alone, or of the building and the steam apparatus, 
to be applied by the lessee himself. Other machinery may also be 
let, as forming an integral part of the subject. 

A lease of a manufactory without apparatus, and consisting of Art. i.— 
the building alone, is necessarily the most simple form of the to^^tmt 
transaction. In it the subject-matter consists merely of the build- ^-RP««»**»- 
ing, and is precisely similar to that of a dwelling-house or shop. 
Leases of this nature are, however, rare, as the use of apparatus or 
machinery of some description is generally included. 

[276] Where apparatus or machinery is included, it is specially ^- ^-r 
described, and let conformably to an inventory. The most ordinary tory with 
apparatus consists of the steam-engine and concomitant machinery. °^P''''°^' 
These are specified by their technical names, with the addition of 
the general terms of the whole other fixed machinery and apparatus 
(but excluding moveable utensils), all as specified in the inventories 
docketed and subscribed by the parties as relative to the lease. 
Where great accuracy is contemplated, plans of the machinery are 
prepared, on which each portion of the machinery is marked by a 
number corresponding to the description under the same number 
in the inventory. A docket is adhibited to the plans. ^ 

From the rapid progress of manufactures, combined with the Art. 8.— 
division of labour and distribution of capital, there has arisen a sub- tory tawith 
ject of lease formerly unknown, which still presents many practical J^^^^^ 
diflGlculties, and the legal characteristics and results of which arei'^''*^- 
still imperfectly understood. It is a contract for letting out steam- 
power for the purpose of working the numerous and varied manu- 
factories conducted by means of that agency. This contract, as it 
has hitherto been known in practice, is of two classes. Firsts 
Where the proprietor of a manufactory worked by a steam-engine 

* Appendix, No. xiii. This form ia deemed advisable by experienced convey- 
ancers. 
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has more power than is necessary for his own operations, or, as it 
is called, has surplus power, he contracts with a neighbouring 
manufacturer who has no engine, but who requires steam-power, 
to give him, for a stipulated rent and for a definite period, the use 
of that surplus power. Or second^ The proprietor of a manufactory 
and steam-engine leases the manufactory either as a whole or in 
fiats to dealers, with or without looms and similar small machinery, 
while he retains the steam-engine, and as part of the contract of 
lease stipulates to supply them during its currency with the power 
requisite to drive the machinery. 

Considered with relation to its effects upon the distribution of 
capital, and the consequent creation of manufacturing stock and 
industry, this contract has produced important results. Formerly 
the use of steam-power could be obtained only by the great 
capitalist who could build or take upon lease a manufactory and 
its extensive and costly apparatus. But now, as the use of this 
effective agent is within the power of numerous small capitalists, 
it is applied much more extensively and to a greater variety of 
objects. 

[277] When steam-power is let without any building attached, 
it has been held that the contract is not that of lease ; but when a 
manufactory, or part of one, is let along with steam-power, the con- 
tract is that of lease. In a question relative to a stipulation in a 
contract of this nature (to be detailed hereafter), the contract 
was treated as one of lease.^ And the purchasers of a cotton- 
mill having granted leases of different parts of it to different 
tenants, with a right respectively to a proportionate quantity of 
power from the steam-engine, the landlord being bound in the 
leases so granted to keep in repair the buildings and steam-engine, 
and the tenants to keep in repair the small machinery belonging 
to them, it was never doubted, in a question between the purchaser 
and seller, (while it is not noticed in detail) that these contracts 
were leases.^ 
Case of In a comparatively recent case some of the legal characteristics 

J^f^ of such a lease underwent a full discussion, and one important 
mises and point was Settled by a judgment of the House of Lords, which it 
power. is necessary should here be brought into view.^ A proprietor let 

CatWrus o. 
Tennent. 

1 Wilson V. Norris, 10 March 1810, nock Gas Co. v. Smith, 9 Nov. 1872, 11 

F.C. 624 Macph. 58, in which a question arose in 

* Wilson V. Pollock, Gilmour, & Co., a sequestration for the rent of a piece 

1827. 6 S. 3. of ground let by the pursuers, with a 

^ Cattems v. Tennent, 6 June 1834, right to the ammoniacal liquor and tar 

F.C. 360, 12 S. 686 ; rev. 12 May 1835, produced in their works and conveyed 

1 S. and M*L. 694. [Compare Kilmar- by pipes to the defender's cistems.] 
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premises for a manufactory, and bound himself to communicate to 
them a supply of steam-power by means of a shaft from an engine 
in adjoining premises belonging to him, and to furnish a supply of 
water. The rent for the premises was fixed, but the amount of 
the consideration (called rent in one place and price in another) 
for the steam-power and water was left to the determination of 
arbiters. The lessor insisted that his right of hypothec attached, 
not only to the rent for the premises, but to the consideration, 
which he called rent, payable for the supply of steam-power and 
water. In the inferior court the right of hypothec was sustained. 
The Lord Ordinary altered the judgment, holding that the case 
was so peculiar that the decision of it could not affect any general 
rule of practice where there was a cumuh rent ; but that as here 
the rents were separate the hypothec did not apply. The Court 
altered his judgment, and held that the right of hypothec over 
the invecta et illata in the premises let was available in security 
for the whole consideration, including that for the steam power 
and water. On appeal this judgment was reversed, and it was 
decided that the right of hypothec over the invecta et iUata in the 
premises let covered only the specific rent fixed for these premises, 
and not the additional consideration stipulated for the steam-power 
. and water. The ratio of the judgment was that there w'ere two 
separate contracts, one for the use of the premises, which was that 
of lease, and to the rent payable for which the right of hypothec 
attached, and [278] the other, that of pure location, the considera- 
tion paid for which was not rent, and to which therefore the right 
of hypothec did not attach. 

By this judgment ^ the law is fixed, that where the considera- 
tion for the premises is separate from that for the supply of steam- 
power, the right of hypothec does not attach to the latter ; but 
there is no farther result. Where there is a cumulo rent for the 
premises and steam-power, the contract is confessedly that of 
lease, including the right of hypothec. Even where hypothec is 
excluded, the contract is still that of lease; for, as numerous 
examples prove, the existence of hypothec is, according to the law 
of Scotland, not essential for the constitution of that contract. 



^ Cattems v. Tennent. ut sup. In the 
marginal abstract of tne Report itself 
the porpoit of the judgment ib errone- 
ously stated ; but it is stated correctly 
in the index of the volume, under the 
word " Lease." The ratio of the judg- 
ment of the Court of Appeal was founded 
on certain doctrines of the law of Eng- 
land relative to demises, and to the 



rule that a rent reserved can issue 
only out of the realty. While it may 
be deemed presumptuous even to hint 
a doubt affecting a doctrine laid down 
from the Woolsack, it may perhaps be 
surmised that consideration might be 
advisable before such a doctrme be 
adopted into the law of Scotland. 
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Atr. 4.>- ^8 in leases of this description the subject-matter, inde- 

t^^^J^ pendently of the premises, consists of a supply of power created by 
thett^Mla- artificial means, and under the control of the lessor, it is not 

t%Olt$ 

possible to separate the strict subject-matter of the lease from the 
stipulations. But before detailing the clauses it is important to 
mention certain difficulties against which practical men deem that 
the conveyancer must guard himself in framing leases of this 
description.^ 

First, There must be an explicit description of the subject, 
comprehending the heritable property strictly so called, and, as 
incorporated with it, the whole machinery intended to be let. 

Second, There must be a distinct and comprehensive specifica- 
tion of the machinery let, for which purpose an inventory is 
indispensable, and the plan and relative inventory formerly men- 
tioned ^ is very useful. 

Third, The extent of the power let ought, if attainable, to be 
accurately specified, or if that be not attainable, the use of ambi- 
guous expressions ought to be avoided. The leasing of a certain 
number of "horse-power" has in many cases created embarrass- 
ment ; [279] for it has been questioned whether the power neces- 
sary for working the great gearing was or was not included. In some 
leases therefore "horse-power" is not mentioned; but the obligation 
simply is to supply power sufficient for driving a certain number 
of looms and the attendant apparatus. 

Fourth, There must be a clear stipulation of a cumulo rent for 
the heritable property and the machinery and supply of power, as 
forming one entire and indivisible subject. A doubt may arise 
whether a contingent or conditional stipulation for additional rent 
on supplying an additional quantity of power would be deemed to 
impart the legal characteristics which would render the right of 
hypothec applicable to that portion of the rent. In so far there- 
fore as attainable, such a stipulation ought to be avoided. 

And Fifth, The relative obligations of the parties as to main- 
taining the premises and machinery ought to be expressed with 
great precision. The terms " tear and wear," by reason of their 
flexibility, have (it is understood) given rise to questions. And it 
is suggested that the terms " deterioration by the ordinary and 
wonted use of the subject" are preferable. 

1 The details to be given are the re- Bubject. The example selected is that 

suits of an examination by the Author, of a cotton cloth manufactory, which is 

of several leases of this description, and the most common. Of course, many of 

of information .very kindly communi- the stipulations, &c, vary according to 

cated to him by conveyancers and manu- the nature of the operations, 

facturers intimately conversant with the ' Supra, s. ii. art. 2 of this chapter. 



Ltuor, 
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Subject to the modifications or variations indicated in the 
preceding observations, the following are the ordinary stipula- 
tions : — 

1. There are let for the stipulated period the premises within Art. 5.— 
which the power is to be used, conformably to description, con- oftAs* 
listing of one flat or two or three flats. 

2. There is then let the power requisite, which is done by giving 
right to a proportionate share of the machinery, and of the effect 
produced by it. The lessor " farther sets, and in tack and asseda- 
tion lets," to the lessee " the great gearing ^ erected by him upon 
the building, with sufficient power from his steam-engine to drive 
a specified number of patent looms for making cotton cloth, with 
the preparation for the looms. 

3. As the quantity of power, and therefore the expense as well as 
the preservation of the engine, depend greatly upon the nature of 
the operations of the lessee, the obligations of the lessor will vary 
accordingly, and consequently the operations are specified. Thus 
there is inserted a particular specification of the nature and quality 
of the cotton cloth, with a declaration that silk or linen may 
be wrought if it shall require no more power, nor be in any respect 
more severe upon the engine, boilers, and gearing than the specified 
cotton cloth ; and permission is also given to work plain cotton 
cloth of a certain specified description, provided the whole looms, 
preparation, and machinery shall not require more engine-power or 
[280] steam than may be required for working upon the patent 
principle. And for the same reason there is inserted a restricted 
description of the " preparation."^ 

4. While the nature, construction, and extent of the machinery 
will govern the quantity of power required, yet as by different 
means and devices a disproportionate quantity might be taken, a 
limitation of the quantity to be supplied is effected by a declaration 
thitt the whole machinery, for whichever of the allowed purposes it 
shall be used, shall not receive more than a specified number of 
" horse-power," measuring that power according to a certain known 
and approved standard.^ And that if the lessee shall require more 
power, the lessor (but only if at the time his engine can do so) 
shall supply the additional quantity needed, at an additional rent 

^ '' Pieparatioa" (as its name implies) macldnes ; second, winding-machines ; 
consists of those machines which are and Ihird, spinning-jennies, 
requisite for putting the fabric into the ' The standard generally nsed is Watt 
state in whidi it is placed upon the and Bonlton's, viz., 33,000 pounds avoir- 
loom. Those machines arejlr^t^ dressing- dupois raised one foot high per minute. 

19 
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for each additional horse-power, calculated according to the standard 
previously specified. 

6. In order to preserve the engine in the condition requisite 
for securing a continued and effective supply, the lessor obliges 
himself to keep the great gearing connected with the engine on 
the outside of the building in repair, clean, and properly oiled from 
the outside, and without making any such alteration in the wheel- 
work or great gearing as would alter the speed of the lessee's 
machinery, to drive the engine at the rate or speed of a specified 
number of strokes or revolutions in the minute, at the option of the 
lessee, as nearly as the lessor can bring his engine to the number 

of strokes or revolutions requisite, and that constantly, and with 
regular and steady power, 

6. Independently of the steam necessary for working the ma^ 
chinery, the lessor obliges himself to supply that which is necessary 
for heating the premises.^ 

7. As the consumption of steam, and consequently the expense 
of the supply, depend upon the length of time during which 
the steam is used, it is only during a limited portion of each 
day that the lessor obliges himself to give the supply; and, for 
the purpose of regulating the time very specific provisions are 
introduced. 

8. If the engine be not kept going constantly, regularly, and 
steadily, the lessee is entitled, upon notice in writing, to appoint 
an engineer to superintend it, to furnish fuel and other materials 
in order to keep it going at the stipulated rate, and to deduct the 
whole expense from the rent. 

Art. 6.— [281] Isty The rent shall be payable at Whitsunday and 

^w^umt -JiIq^iIj^j^^q^ however small a portion of the lessee's machinery may 
be in operation. 

2dy The whole of the lessee's machinery shall be formed 
according to the most approved construction, and shall not require 
greater power to drive it than the power specified. 

3d, The lessee shall " constantly " keep the machinery in good 
order, the means of doing which, by oiling and similar operations^ 
shall be minutely detailed. 

4^A, Certain portions of the lessee's machinery^ shall be so con- 
structed as not to drive the looms more quickly than the rate of 
speed specified. Where the lessee is allowed to increase the speed 

^ [If this clanse be omitted, a subse- proved only by writ or oath. Stewart 
quent verbal contract to give it can be v. Clark, 4 March 1871, 9 Macph. 616.] 

* Append. No. riv. 
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to a certain extent by means of specified mechanical processes,^ 
he must take upon himself the risk of the looms going at the 
increased rate of speed, the lessor being bound only for the inferior 
rate. 

5th, The lessee must put the machinery within the premises 
without injuring them. 

6fA, He shall not be entitled to remove during the currency of 
the lease any part of the machinery put into the premises without 
the lessor's consent in writing, and '* on finding good and sufficient 
caution for the payment of the rent and the performance of the 
obligations incumbent upon him during the whole period of the 
lease." 

1th, On the expiration of the lease the lessee shall be entitled 
to remove the whole of the machinery belonging to him, but under 
the declaration that no part shall be removed "until the whole 
tack-duty, interest, and penalty, if incurred, have been fully paid 
to the lessor." 

8^A, The lessee shall be obliged to repair all damage and injury 
done in erecting and removing the machinery, and shall be obliged 
to leave the premises in as good order and condition as at his 
entry, necessary tear and wear excepted. 



lat, The lessor being obliged to supply steam for heating the Art. 7.— 
whole premises, and for performing certain operations requisite for qOT&aftfo 
the completion of- the manufactured goods, the lessee is in his^^^ 
turn bound to maintain the pipe necessary for conveying the 
steam through the interior, so as to convey the waste steam, as 
that it may or may not, at the lessor's option, be received again 
into the [282] boilers, and to have the whole apparatus so con- 
structed as that as little steam as possible may be lost. 

2d, If the premises, engine, or machinery be totally destroyed 
by fire or otherwise during the currency of the lease, either party 
shall be entitled to put an end to the lease. But 

3(2, In case of partial damage the lessor shall repair the pre- 
mises, engine, and great gearing, and the lessee the looms and the 
other machinery. And 

ith, Neither party shall be liable in damages in consequence of 
such accidents if the repairs prestable by each shall be made 
within a reasonable time ; but the lessee shall be entitled to an 
abatement of rent corresponding to the time lost and the number 
of looms necessarily prevented from working. 

5th, The lessor shall at all times have the power of making 

1 Append. No. xiv. 
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necessaiy repairs; and, along with the lessee, the lessor, accom* 
panied by a person of skill (not interested to nse or to make 
known the lessee's inventions), shall be entitled to enter the 
premises and inspect the machuiery, so as to ascertain whether it 
is in proper working order and condition.^ 

B«Bt dime. Jq some leases there is a peculiarity in the rent-clanse. The 
mill or other building is let conformably to the ordinary terms of 
description, together with the nse and privilege of looms and other 
machinery belonging to the lessor, and together also with the 
power of the steam-engines, to the extent sufficient for driving the 
looms and other machinery. In the rent-clause no rent is made 
payable for the premises themselves, but only a yearly rent, con- 
sisting of a certain sum for each loom, payable quarterly. Whether 
under such a lease the right of hypothec would attach, might 
admit of serious doubt if the interpretation be governed by the 
principle recently laid down in the last resort.^ 

Art. 8.— While many questions have arisen relative to the interpretation 

^^ST of til® clauses of such leases, there are very few judicial determina- 
tions, as most of the questions have been decided on references to 
men of skill. 

But, first, in construing a lease of this nature it was decided 
that a stipulation to make up stoppages, either by extra work or 
by a deduction of rent, does not include extraordinary stoppages, 
but only those of common occurrence; that the lessor must be 
held to warrant the condition of his engine ; and that the lessee is 
entitled to damages to the extent of the loss which he may 
sustain by any imperfection or fault in the engine.* 

[283] Second, A party let certain premises as a manufactory 
with the halt power of a steam-engine. The lessee was bound, Is^, 
to " pay one-half of whatever expense is incurred in keeping the 
engine at work and in good repair, the other half to be paid by the 
landlord, each having a right to use one-half the power in their 
respective establishments ; " and 2d, he was bound to " take the 
said premises as they are, and leave them in like good order, 
ordinary tear and wear excepted." It was held, on construing 
the missive of lease taken in connection with the state of posses- 
sion at the date of entry, that the great gearing of the engine, 
which communicated the power to the premises of the lessee as 

* Append. No. xiv. « Wilson v. Noiris, 10 March 1810, 

^ Cattemsv. Tennent, ut gup. art. 3. F.C. 624. 
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well as those of the lessor (who used the other half of the power), 
was meant to fall within the lease, and that the lessee was not 
bound to fit up separate great gearing for himself^ or to repair the 
gearing appertaining to the engine when it had given way.^ 

And, Third (as already noticed), The doctrine has been estab* 
lished, that the right of hypothec does not attach under the con- 
sideration stipulated for the steam-power if that consideration be 
separate from the rent for the premises.^ 



OHAPTEB XL 

STEAM-POWER WITHOUT BUILDING ATTACHED. 

Where the steam-power is let independently of the building 
within which it is to be used, while the contract is certainly that 
of location, it has been ruled that it is not that of lease. ThoAnidv. 
proprietor of a snuflF manufactory, in which there was a steam- ^^ 
engine of considerable power, entered into a contract with the pro- pow^S^ 
prietor of a contiguous power-loom factory to give him the use of J^^ ^^ 
the surplus power of his engine. The party receiving the supply, 
having fallen into arrear of the stipulated remuneration and become 
insolvent, gave a charge to compel the continuance of the supply 
of power which had been withheld by the proprietor of the engine. 
In a suspension the proprietor pleaded that he was not obliged to 
continue the supply of power, which required a constant outlay, 
while the charger did not perform his part of the contract by pay- 
ment of the stipulated rent ; and that the agreement was not of 
the nature of a lease of lands, but of a contract of hiring, as of the 
[281] use of so many horses daily, which might be abandoned if 
the party failed to perform. But he offered to continue the supply 
of power on caution being found for the rent. The charger pleaded 
that this was like an ordinary contract of lease, and that he could 
not be deprived of the possession of the subject let merely by fall- 
ing a year's rent into arrear.^ On deciding the cause it was said, 
that although the contract was of a novel description, yet it had 
not the least resemblance to the contract of lease, but was merely 
an agreement for a supply of power, and that the proprietor had 
no security for his rent in the way of hypothec, as an ordinary 

* Walker v, Tumbtdl, 7 July 1843, * Cattems «. Tennent, ut mi/p, 
5 D. 1334, 16 Jnr. 680. * Auld v. Baiid, 1827, 6 S. 264. 
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landlord had, to contmne to give a supply of steam-power wheo 
the other party is in arrear and without caution ; but that if the 
charger paid the arrears or found caution for them and the current 
rent, he might be entitled to get the power supplied, but not other- 
wise. Accordingly the bill of suspension was passed simpliciterj 
thus determining that the proprietor was not bound to continue 
the supply. This judgment was subsequently held, by the autho- 
rity of the highest judicature, to be undoubted law.^ 



CHAPTEB XIL 

FIXTURES, 



mnto* 



The subjects of the contract of lease which have hitherto been 
discussed relate to the soil . or its adjuncts, while those which are 
to follow, although ranged under this contract, partake more of the 
nature of assignations or communications of personal privileges, 
and convey no right to the soil or its adjuncts. At this point, 
therefore, it is proper to examine the doctrine of fixtures. 

Section I. — Pbinciplb of Doctbine of Fixtures. 

Kitan of In all subjects in which the contract of lease is connected with 

light the soil or its adjuncts there must, for the useful occupation of 

them, be erections, external and internal, which are more or [285] 
less intimately connected with the subjects. When a subject is 
let, the lessee is entitled at common law, and independently of 
stipulation, to have along with it those appendages which are 
necessary for the useful and profitable occupation of it. In Scot- 
land care has frequently been taken to provide against anticipated 
difficulties by stipulations enumerating the articles (when few, in 
the body of the contract, and when numerous, by a reference to 
an inventory), to which it is conditioned that the lessee shall 
acquire right, as included under the subject-matter. Along with' 
the specification there is a general reference to the state of the 
subject as possessed by the occupant immediately previous to the 
incoming tenant, viz., the landlord himself, or the outgoing tenant, 

^ Cattems v. Tennent, ut sup. In the the case of Auld v, Baird. But after 
first edition of this treatise the Author the opinion expressed from the Wool- 
ventured to indicate doubts of the sack it would be presumptuous to re- 
soundness o'f the doctrine laid down in tain the passage. 
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€ks the case may be. But in applying this general reference re- 
course must necessarily be had to the common law relative to 
fixtures, in order that it may be determined what articles put up 
by the former occupant must, by remaining, accrue temporarily to 
the lessee, or by separation cease to form a part of the subject 

The doctrine of fixtures therefore is of great practical impor- ^^ 
tance, but it is of difficult developement ; for it depends upon the foreign 
combination of complicated and subtile principle with the details '"' 
of almost every branch of industry in which fixed capital is em- 
ployed. In its application it is necessary to unite the rules of strict 
law with maxims dictated by equity, and modifications arising from 
extensive and varied expediency, mechanical practice, and local 
usage. Nor can the discussion be confined to the municipal law 
of Scotland, because hitherto comparatively few cases have occurred 
in which the principles have been examined, and none directly 
between lessor and lessee, in which their practical application has 
been settled. 

In consequence, it is not only admissible, but requisite, to have 
recourse to the laws of other countries. On a subject of this nature 
the analogy must be strong and useful, because the leading appli- 
cations of the doctrine of '^moveable and immoveable" must be 
recognised by all nations conversant with the law of succession and 
location, [286] although in different countries there may exist 
arbitrary rules created by circumstances peculiar to each. 

The principle which forms the basis of the doctrine of fixtures Prmdpie of 
is, that whatever is requisite to render the premises, as such, JJ g^jjj* 
entire and complete, by being either inseparably attached or so 
constructed and fitted as necessarily to establish the intention of 
being for perpetual use, is a fixture ; while whatever is calculated 
merely to furnish the premises, by being separable and designed to 
be separated, is not a fixture. 

In developing and siscertaining this doctrine there are f our A^DUcition 
classes of cases in which it is embodied, and from the separate ^pieto^foiir 
examination and complex view of which there must be derived the ^JJJ^" ^ 
rules which govern its application to the contract of lease. These 
cases are, first, as between heir and executor ; second, as between 
fiar and liferenter ; third, as between heritable and personal credi- 
tors ; and fourth, as between lessor and lessee. 

In the Jirst class the rule obtains with the most rigour in favour Hdrand 
of the inheritance, and against the right to disannex and to consider •**''**"• 
as personal anything which has been annexed to it. Thus it was 
held that the machinery in an iron-foundry, erected by the pro- 
prietor of the ground on which it was built in performance of a 
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covenant on^that behalf contained in a lease granted by him to a 

company of which he himself was a partner, is heritable in a 

question as to legitim ; but that machinery erected by a tenant, and 

removable by him at the expiration of his lease, is movable in 

such a question.^ 

j^^^ The right of fixtures is, in the second class, considered more 

favourably for executors than between heir and executor, because 

the occupation being necessarily temporary, it is held to have been 

the voluntas of the liferenter that the value should accrue, not to 

the flar, but to his personal representative. 

HwitaUo A considerable relaxation of the rule ought apparently to be 

ere^m made in the third class^ where the contest is between an heritable 

creditor who has obtained a security over the subject containing 

the machinery, and the personal creditors who have contracted 

upon the faith of the general trade of the dealer, of which trade hia 

machinery is the principal instrument. 

^JJ^'JJ^ But in the fourth class, between lessor and lessee, the greatest 

latitude and indulgence have always been shown in favour of the 

tenant's claimjto any particular articles being considered personal 

as against the claim of the landlord. 

[" In a question of landlord and tenant the law is less rigid infavour 
of the landlord, and more in favour of the tenant, than in other classes 
of cases. ... As new branches of trade arise, new uses of land arise^ 
and as heritable subjects may become part of the property of a trading 
company, they may be applied to uses intended to be more or less 
permanent. The law in respect to use arising out of such occupa- 
tion must accordingly adopt itself in virtue of the expansive power 
it possesses to the changes that take place in the course of time. It 
is not fixed by statute, and must be applied to particular cases, with 
regard to the whole circumstances in each instance."^ 

Equity and expediency will not allow that a person possessing 
under a temporary contract of occupation should be deprived of 
those articles which he has put up for his own benefit, accommoda- 
tion, or comfort, unless it shall be ascertained that they are solidly 
fixed or that they cannot be removed without injury to the pro- 
perty of the landlord, in which case it is presumed that, by the use 
which the lessee has had of those [287] erections or articles he ha& 
been repaid, and that from the first he was contented to rest 
satisfied with that as his remuneration.^ 

* Pifiher v. Dixon, 26 June 1845, 4 paring authoritiea, of which the follow- 

^^^\^ n^PJ^' ^®^* *°& ^"^ ^® principal: — Pothier, GEuvres 

' [Per Lord Colonsay in Syme v. Har- Posth. torn. ii. pp. 638-42. Pothier, de 

▼ev, 14 Dec. 1861, 24 D. 202, 210.] Droit Civil, torn. iii. pp. 607-9 and 514- 

• This doctrine is derived from com- 15. Woodlall on Landl. and Ten. 317- 
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Section II. — Boman and Foreign Law. 



Under the Roman law, qnestions involving the doctrine of Roman law. 
"movable and immovable" subjects arose chiefly with relation 
to sale and succession; but they appear to have been deemed 
applicable to the contract of location, which by the Roman jurists 
is always nearly assimilated to that of sale. The doctrine was, 
that movable subjects which formed essential parts of an immov- 
able subject, and were necessary for completing its purpose, were 
considered to be accessories to it, whether actually fixed to it or 
not, and were distinguished from mere implements or furniture. 
Olive-mills, vine-props, manure, pipes, cisterns, keys, shutters, and 
bars, paintings on the walls or ceilings, statues in niches, and 
many similar objects, were deemed immovable ; while those im- 
plements and articles of furniture (of which an enumeration would 
be needless), which were obviously for the temporary accommodation 
or comfort of the occupier, were deemed movable.^ The same 
views are given by modern commentators.^ 

According to the laws of the Middle Ages, the rule appears to Medieval 
have been adjusted upon the principle of accession, but generally ^^■^ 
modified by equitable considerations. By the laws of the Lom- 
bards, if one erected a building (a miU is the example) upon the 
ground of another, he was to lose his building and all his work.* 
Agreeably to the laws of the Visigoths, if a person built a house 
or planted vines or olives, or formed gardens or orchards upon the 
ground of another, they belonged to himself if done with the con- 
sent [288] of the proprietor of the soil, given either directly ot as- 
certained by long acquiescence ; b\it if done against the will of the 
proprietor of the soil, they belonged to him.* Conformably to the 
Assize of Jerusalem, if any one took, for a rent, the ground of an- 
other, for the purpose of erecting a house or other building, and 



332. Amos and Feiard's Law of Fiz- 
tnres, c. 1; c. 2, sec. 1-3; c. 3, sec 1-3; 
and c 4, sec. 1-2. 1 BeU's Com. 752-5. 
Lawton v. Lawton, 3 Atk. 12. Lawton 
V, Salmon, 1 Hen. Blackst. 259, Note a. 
Lord Dudley i?. Lord Ward, Ambl. Rep. 
by Blnnt, 112. Penton v. Robart, 2 East 
87. Elwes V. Maw, 3 East 38. Buck- 
land V, ButteTfield,4 Mooie440;|7er Tin- 
dal, C.J., and Patteson, J., in Qrymes 
V. Bowerin, M. and P. 143 and 146. 
Arkwiicht v, Billinge, 3 Dec 1819, F.C. 
8,52. Nivenv.Pitcaim, 6 March 1823, 
F.C. 204, 2 S. 270. Dixon v. Fisher, 6 
March 1843, 5 D. 755, 15 Jnr. 894. 



^ Dig. L. ziz. t. i. 1. 13, s. 31, and 1. 
17, s. 2, 3, 7, 8. 11; L. zzziii. t vii. 1. 
13. s. 23, 24, 25, t x. 1. 14; L. 50, t. xvi. 
1. 242, s. 4. 

^ Panlns Yoet de Rebus Mobilibus 
et Immobilibus, cap. iii. s. 2; cap. iv. s. 
1, 2; cap.y. s. 1, 4, 8, 9, 10; cap. xv. s. 
10. Voet. ad Pandect. L. L t viii. s. 
13, 14. Heinecc Inst L. ii. t iL s. 
389. 

'' Leg. LongobardicsB (Regis Rothaiis), 
capitulum i. s. cli. et Not Leg. Baibar. 
torn. iv. p. 73. 

* Leges WisigothoTum, lib. x. tit i. s. 
yi. L^. Barbar. torn. iy. p. 175. 
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afterwards discontinued payment of rent, either from inability or 
from a wish to sell, the rule was, that he might remove or sell the 
building, unless the lord of the soil would either give him the value 
which he put upon it, or was willing to purchase it for as much as 
would have been given by any one else, in which case he had the 
right of pre-emption.^ 

In Spain there exists the general doctrine of acquisition by acces- 
sion, qualified by an obligation of recompense, according to which 
the lessor or landlord ought to satisfy the lessee or tenant for the 
value of improvements which by his industry the value of the 
property rented by him has undergone.* The same general rule 
appears to have place according to the law of Holland.* By the 
law of Flanders, '^grandiores arbores fundo hserentes mobilibus 
adnumerari solent.*** This rule, applicable a fortiori is> smaller 
plants and shrubs, probably arose from the capital which in that 
country W6w invested in horticulture. 

On the subject of "moveable and immoveable" the law of Franco 
is full and precise, and it has been practically taken into considera- 
tion in the Courts of Scotland.* The general rule is that property 
is immoveable, either by its own nature or by its destination, or on 
account of the thing to which it is attached. In applying that rule 
to agricultural subjects, it is held that not only buildings are im- 
moveable, but by destination, animals employed in husbandry, 
farming utensils, seeds given to farmers, and straw and compost. 
In manufacturing subjects there are immoveable — ^windmills and 
watermills fixed upon pillars, and making part of the building; 
and by destination, presses, boilers, alembics, vats, tuns, and the 
apparatus and utensils of forges, papermills, and other works. In 
houses and other buildings effects are deemed to have been attached 
in perpetuity when they are fastened with plaster, with lime, or 
other cement, or when they cannot be detached without being 
fractured or damaged, or without breaking or injuring that part of 
the property to which they are afl&xed. Glasses of an apartment 
are deemed to be put up in perpetuity where the framework in 
which they are fixed [289] forms part of the wainscoating. It is 
the same with pictures and other ornaments. As to statues, they 
are immoveable where they are placed in a niche made on purpose 
to receive them, although they may be taken away without fracture 



^ AjssisisB Regni Hierosoljmitani, 
Curia Inferioris, s. ccxxiv. iJeg. Bar- 
bar, torn. ii> pp. 530-1. 

* Instit 01 Civ. Law of Spain, by Del 
Rio and Rodriguez, translated by John- 
ston, pp. 102-3 and 228. 

3 Instit of Laws of Holland, by Van 



Der Linden, transl. Henry, p. 119, and 
Note 4. De Groot, Inleid, 2 B. 10, D. 

* Voet. ad Pandect. L. L t. viiL s. 14. 
Instructio CuriiB Flandricffi, art 351, 
352 

^ Arkwright v. Billinge, and Niven v» 
Pitcaim, vJt mp. 
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or injury. And pipes for bringing water into a house or other 
lieritage are immoveable, and form part of the soil to which they 
are attached. But all things in use, not fixed upon pillars and not 
forming part of the house, are moveable.^ 



Section III. — Law of England. 

Attention to the law of England is peculiarly requisite, by 
reason of the number of cases which it contains embodying rules 
which have been deemed of practical application in this country.* 

With relation to lessor and lessee, the general rule is that Art i.— 

• General 

which obtains between heir and executor, viz., against the right to rafa. 
disannex and consider as personal anything which has been an- 
nexed to the freehold.* In consequence, where a lessee, having 
annexed anything to the freehold during the term, afterwards takes 
it away, it is waste, or, in other words, the thing so annexed is a 
fixture.* Articles standing merely by their ovm weight are not 
fixtures.* But, as will immediately appear, several exceptions and 
modifications have been engrafted upon this rule. 

The application of the rule, and the exceptions and modifica- 
tions, shall be discussed with relation to, Ist, Agricultural subjects; 
2(2, Horticultural; 3c7, Commercial, including manufacturing and 
mineral ; and ith, Urban. 



[2901 A recent statute has made a material alteration on the law of ah. 2.— 
'England relative to agricultural fixtures. It is the 14 and 15 Vict. t^cSnih 
c. 25, entitled, An Act to improve the Law of Landlord and Tenant •'J^'g 

Vict c. 26. 



* Pothier, (EuvreB Poeth. et de Droit 
Civil, ut m^. Sec. 1. of this chap. p. 
296. Code Napoleon, b. ii. tit i. chap, 
i. and ii. vol. ii. pp. 109-12. 

^ Bell's Com. and cases of Arkwright 
V. Billinge, Niven v. Pitcaim, and 
Dixon V. Fisher, mX swp,, sec I. of 
this chap. p. 296. A valuable summary 
of the practical rules and directions re- 
lating to fixtures between landlord and 
tenant, conformablv to the law of Eng- 
land, is given in the Appendix to the 
Treatise by Amos and Ferard on the 
Law of Fixtures, of which a high 
opinion is entertained in England. In 
referring to the law of England, the 
Author does not contemplate a full or 
precise examination of the subject. 
Throughout, the English judges them- 



selves feel the difficulty of ascertaining 
a governing principle. A Scotch law- 
yer must therefore be excused if having 
experienced serious difficulty he has 
proceeded with diffidence, 

9 4 Co. 64 ; Co. Lit 53, a. Cooke v. 
Humphrey, Moore 177 ; nc in Amos 
and Ferard. Lord D'Arcy v, Aswick 
or Asquith, Hobarts 234. Bull. Nisi 
Prius, 34, per Lord EUenborough, C. J., 
delivering the opinion of the Court in 
Elwes V. Maw, 3 East R. 38. Woodfall 
318, 326. Amos and Fer^ (2d edit 
1847), pp. 19, 20. 

^ rer Lord EUenborough in Elwes v. 
Maw, ut sup, 

^ Mather v. Fraser, 2 Kay and J. 536, 
2 Jur. N. S. 900, 25 L. J. Ch. N. S. 
361. 
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in relation to Emblements, to Growing Crops seized in Execution^ 
and to Agricultural Tenants' Fixtures (24th July 1851.) The 
fifth section bears, that '^nothing in this Act shall extend to 
Scotland;" but as in questions of fixtures the common law of 
England has been deemed to be practically authoritative in Scot- 
land, as based on general principle, it is well that the section of 
the statute relative to agricultural fixtures should be cited, because^ 
although not obligatory in Scotland, it affords valuable matter for 
consideration, as shewing what has been held to be advisable in 
England. 
UAisvick The third section enacts '^ that if any tenant of a farm or lands 
c 26, t. 8. gij^j^ j^f ^j. ^-j^Q passing of this Act, with the consent in writing of 

the landlord for the time being, at his own cost and expense erect 
any farm-building, either detached or otherwise, or put up any 
other building, engine, or machinery, either for agricultural pur- 
poses or for the purposes of trade and agriculture (which shall not 
have been erected or put up in pursuance of some obligation in that 
behalf) then all such buildings, engines, and machinery shall be 
the property of the tenant, and shall be removeable by him, not- 
withstanding the same may consist of separate buildings, or that 
the same or any part thereof may be built in or permanently fixed 
to the soil, so as the tenant making any such removal do not in 
anywise injure the land or buildings belonging to the landlord, or 
otherwise do put the same in like plight and condition, or as good 
plight and condition as the same were in before the erection of 
anything so removed : Provided, nevertheless, that no tenant shall, 
under the provision last aforesaid, be entitled to remove any such 
matter or thing as aforesaid without first giving to the landlord or 
his agent one month's previous notice in writing of his intention 
so to do ; and thereupon it shall be lawful for the landlord, or his 
agent on his authority, to elect to purchase the matters and things 
so proposed to be removed, or any of them, and the right to re- 
move the same shall thereby cease, and the same shall belong to 
the landlord ; and the value thereof shall be ascertained and de- 
termined by two referees, one to be chosen by each party, or by 
an umpire to be named by such referees, and shall be paid or 
allowed in account by the landlord who shall have so elected to 
purchase the same." 

j^g^^. The general rule of the common law is, that a lessee for mere' 

torai lesBM agricultural purposes has not a right to remove buildings fixed ta 
moT6 bufld- [291] the freehold which were constructed by him for the ordinary 
^^ij^iif purposes of husbandry, and connected with no description of trade 
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whatever, and to which description of buildings no case deemed a 
precedent has hitherto extended the indulgence (to be hereafter 
detailed) allowed to lessees in respect to buildings for the purposes 
of trade.^ Where therefore a lessee in agriculture had erected at 
his own expense, and for the mere necessary and convenient occu- 
pation of his farm, a beast-house, carpenter's shop, fuel-house, cart- 
house, pump-house, and fold-yard wall, which buildings were of 
brick and mortar, and tiled and let into the ground, it was ruled 
that he could not remove the same though during his term, and 
though he thereby left the premises in the same state as when he 
entered.^ This case was decided after fuU consideration, and the 
judgment, containing a very ample and perspicuous statement of 
doctrine, is held to have fixed the law.* 

But where erections for agricultural purposes are not fixed into UniMsthey 
the ground, but are of such a nature as obviously to be moveable, not fixed ^ 
they do not constitute fixtures. An agricultural lessee had erected ^^ e^^^^'^ 
a bam upon the premises, and put it upon pattens and blocks of 
timber lying upon the ground, but not fixed in or to the ground, 
and upon proof that it was usual in the particular county to erect 
bams so, in order to carry them away at the end of the term, a 
verdict was given for the lessee.* But it has been said, that although 
in that case the Court ^ thought proper to take advantage of the 
custom of the country, yet that it would now be determined in 
favour of the lessee without any diJBBculty, for of late; years many 
things have been allowed to be removed by lessees which would 
not have been permitted formerly.* And it has been laid down 
that to be sure the lessee might take away the erections, and that 
without any customs, for the terms of the statement excluded them 
from being considered as fixtures — " they were not fixed in or to 
the ground."^ Where the subject-matter consisted of a wooden 
stable which stood upon rollers, a shed which he had himself built in 
brickwork, and some posts and rails which he had also erected, it 
was laid down upon the trial that the lessee would clearly have 
been entitled to take away the above-mentioned articles if he had 
done so during the continuance of his term from year to year ; but 
that by an agreement the parties had made a new contract, which 
put an end to the term.® With relation to the wooden stable upon 

1 Per Lord EUenborough in Elwes v. * Treby, L. C. J. 

Maw, ut sup, Amod and Feraid, p. 50, ^ Bnller, ut sup, 

et sea. ' Fer Lord EUenborongh in Elwes v. 

* Elwes V, Maw, ut sup. Woodfall Maw, ut sup. 

325-30. ^Per Gould, J., in Fitzherbert v. 

3 Woodfall 325. Shaw, 1 H. BL 258. 

* Chilling V. Tuffnal, at Hereford, 
1649, Bailer's Nisi Piius, 34. 
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rollers, no doubt of the soundness of this opinion appears afterwards to 
have been indicated ; but doubts were [292] indicated as to its sound- 
ness with relation to the other erections, and the question, it wias 
subsequently held, could not have come judicially before the Court.^ 
So, with regard to those erections, the doctrine was deemed obiter; 
and although the question appears to be open, it may be inferred 
from the tenor of the judgment in the subsequent case' that such 
erections would probably be deemed to be fixtures. 

Where the erection is not inserted into or otherwise affixed to 
the ground, the rule that it is severable is deemed to be settled. A 
windmill was rented. It was of wood, and had a brick founda- 
tion ; but the wood was not inserted into that foundation, and rested 
upon it by its own weight alone. No part of the machinery of 
the mill touched the ground or any part of the foundation. It 
was held that the windmill, not being fixed to the freehold nor to 
anything connected with it, was not parcel of the tenement. The 
case related to a right of settlement, and was not between landlord 
and tenant. But it was conceded that the mill in question was 
that description of erection which, if set up by the tenant himself, 
he would be at liberty to remove at the expiration of the term.* 
This case was deemed to have fixed the law ; and accordingly it was 
afterwards held that a tenant was entitled at the expiration of his 
term to remove a wooden barn which he had erected on a foundation 
of brick and stone, the foundation being let into the ground, but the 
bam resting upon it by weight alone.* 

Art 8.— In SO far as relates to the removal of plants by gardeners or 

2i^2^ nurserymen, the right to remove is deemed to be undoubted. For 

i«to. they are entitled to sell and remove trees, shrubs, and the other pro- 

me?fl nght ^^^® ^^ ^^^^^ grouuds planted by them with an express view to 

toremoT© sale.* And it was ruled in a recent case that fruit-trees, although 

they were in full bearing, yet if planted by a nurseryman in the 

way of his trade, might be removed by him at the expiration of his 

term, provided they might be fairly considered as nursery trees, and 

were not of larger growth than would be dealt with by him in his 

orpioogiiup trad^ as a nurseryman.* But it was held that a tenant of garden- 

beST^"^ ground could not plough up strawberry beds in full bearing at the 

conclusion of his term, although he had purchased them of a pre- 

1 Per Lord EUenborough in Elwes v, * 7 Taunt. 191, and per Heath, Jus. 

Maw, tU sup. in Windham v. Wey, 4 Taunt 316. 

* Elwes V. Maw, ut mp. • Amos and Ferard, 68-9. Wardell v. 
» Rex V. Otlev, 1 B. and Ad. 161. Usher, 3 Scott's N. R. 608. 

* Wansbrougn and another v, Manton^ 
4 Adol. and £11. 884. 
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ceding tenant, and although it was proved to be the general practice 
to appraise and pay for these plants as between outgoing and in- 
coming tenants.^ [293] That case, however, cannot be deemed to 
involve doctrine impugning the general rule, as it was considered 
that the ploughing up of the plants was an injury maliciously done 
to the reversion, because the plants were not removed by the tenant 
for sale in his ordinary occupation, but were destroyed without any 
reasonable object.^ 

If a private person, or one who occupies land as a farmer and Right of 
does not profess to be a nurseryman or gardener, raises young fruit- J^rae^mM^ 
trees on the demised land for the purpose of planting in his garden ^J*^^ 
or orchards, he is not entitled to sell or remove them at the end of 
his term.* So a tenant (not a gardener by trade) cannot remove 
a border of box planted on the demised premises by himself, unless 
by special agreement with the landlord.* And it has been ob- 
served that there is no authority for saying that an ordinary tenant 
may take up growing trees without a special agreement for that 
purpose.* 

Although in the neighbourhood of the metropolis and of other green- 
great towns capital to a large amount is invested in horticultural buSSnM for 
subjects, no precedent involving general doctrine has been dis- g*'^®""*^ 
covered relative to erections and appendages. But there are 
dicta proceeding from very high authority, and decisions which 
by analogy or inference may aflFord data for ascertaining the rule. 
In one case (touching a varnish-house with a brick foundation let 
into the ground, and a wooden superstructure) it was asked, "Shall 
it be said that the great gardeners and nurserymen in the neigh- 
bourhood of the metropolis who expend thousands of pounds in 
the erection of greenhouses and hothouses, &c., are obliged to leave 
all those things upon the premises, when it is notorious that they 
are permitted even to remove trees, or such as are likely to become 
such, by the thousand, in the necessary course of their trade. If 
it were otherwise, the very object of their holding would be de- 
feated/' • 

As regards the removal of greenhouses, hothouses, and similar fixed to aofl. 
erections fixed into the soil, doubts seem to have been after- 
wards entertained of the soundness of the dictum cited ; for it has 
been said that there exists no decided case and no recognised 

^Wetherall v. Howells, 1 Campb. ^Empeon v, Soden^ 4 B. and A. 
227, Amos and Ferard, 68-9. 655. 

* Amos and Ferard, 69. * Per Parke, J., in Empson v, Soden, 

' Fer Heath, J., in Windham v, Wey, ut sup. 
ut mp,, and Amos and Ferard, 69. ^ Per Lord Kenyon, C. J., in Penton 

V. Bobart, 2 East. 87. 
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opinion or practice to warrant such an extension,^ which doubt 
was repeated in a subsequent case.' But it has been said that 
*^ there seems to be no reason why hothouses should not be removed 
as well as trees in a nursery ground, at least on the principle of 

trade."* 

A middle course might, in a great measure, reconcile the [294] 

rule of strict law with the modifications which equity or expedi- 
ency appear to require. The parts actually annexed to the soil 
might be deemed immovable ; but those formed of wood and glass, 
together with the apparatus for heating, might be held movable 
in law, as they are in reality. 

In a recent case this distinction has apparently been recognised. 
A rector erected in the garden belonging to a rectory-house two 
hothouses. They consisted of a brick wall two feet from the 
ground, upon which were placed the frames and glass-work, the 
frames being bedded with mortar on the wall. The glass-work 
was made to slide up and down by pulleys, and was in no way 
fixed. After the death of the rector his executors removed the 
frames and glass-work, doing no damage beyond that done to the 
mortar in the removal ; but the succeeding rector took possession 
of them under a claim of right, and the executors thereupon 
brought an action to recover their value. It was held that the 
deceased rector in his lifetime might have removed the frame-work 
and glass-work, and that the frame-work and glass-work, being 
removable without injury to the freehold, passed as a personal 
chattel to the executors, and were removable by them within a 
reasonable time.* 

But it was ruled that where there was a covenant to yield up 
at the expiration of the term all erections and improvements 
erected, made, or set up during the term, the covenant was broken 
by the removal of the sashes and frame-work of a greenhouse 
erected during the term, the frame- work of which was laid upon 
the walls built for the purpose of receiving it, and imbedded in 
mortar thereon.* The gist of this case apparently lies in the con- 
struction of the covenant, and may therefore be deemed to be 
special. 



^ Loid EllenboTough in Elwes v. Maw. 

^ Per Dallas, C. J., in Buckland v, 
Butterfield, 4 Moore 440. 

s Amos and Ferard, sup, 

* Martin v. Roe, 3 Jut. N. S. 465 ; V 
E. and B. 237 ; 26 L. J. Q. B. 129. It 
was held likewise that the brick wall 
might have been removed or been left 



out ot repair without rendering the 
rector's personal representatives liable 
in dilapidation; but as the Author un- 
derstands the case, this point depends 
upon law other than that of fixtures. 

« West V. Blakeway, 3 Scotf s N. R. 
199, 218; 2 M. and Or. 729; 9 DowL 
846. 
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The general rule that whatever a lessee annexed to the freehold Art. 4.—^ 
became a fixture had at a very early period several exceptions g^^.m- 
and modifications attempted to be engrafted upon it in favour of ^^L^ 
trade, and of those vessels and utensils which are immediately sub- tvrmg and 
servient to the purposes of trade.^ After some fiuctuations it was 
held that the law will make the most favourable construction for ExceptioM 
the lessee where he has made necessary and useful erections for {jj^°" ^^ 
[295] the benefit of his trade or manufacture, and which enable 
him to carry it on with more advantage. And the rule that the 
lessee was entitled to remove them became fully established.* 

On these principles it has been ruled, Jlrstj That during the Examples 
term a soap-boiler might well remove the vats, coppers, and other 
implements which he had set up in relation to his trade, but that 
a,fter the term they became a gift in law to the lessor, and were 
not movable.* Second, A fire-engine erected to work a colliery may 
be removed.^ Third, A cider-mill is removable, which was said to 
be a mixed case between enjoying the profits of land and carrying 
on a species of trade, the cider-mill being considered as properly 
an accessory to the trade of making cider.* Fourth, The coppers, 
furnaces, and other utensils of a brewhouse come under the same 
rule.® Fifth, Pans for manufacturing mineral salt, made of ham- 
mered iron, and capable of being taken to pieces, fixed upon two 
pieces of brickwork, but not to the walls, would, it was held, be 
removable in a question between lessor and lessee.^ And it was 
deemed that stoves, cooling-coppers, mash-tubs, water-tubs, and 
blinds, were removable as between landlord and tenant.® " Nothing 
indeed," it has been observed, "was said in the case as to the 
mode of annexation of the articles ; but it must be presumed from, 
the nature of the dispute that they were in some way aflSxed to 
the freehold." » 

Sixth, Where a lessee covenanted to yield up in repair at the 
expiration of his lease all buildings which should be erected during 
the term upon the premises demised, the covenant was held to 
include buildings erected and used by the lessee for the purposes of 



^ Per Lord Ellenborough in Elwes v. 
Maw. 

2 Per Holt, C. J. in Poole's case, Salk. 
•368. Loid Hardwicke, C. in Lawton v, 
Lawton, 3 Atk. 12; and in Lord Dud- 
ley V, Lord Ward, Ambl. by Blunt 112. 
Lord Mansfield in Lawton t;. Salmon, 1 
H. BL 259, Note a. Penton v. 
Bobart, 2 East. 87. Dean v, Allalley, 
3 Esp. 11, Woodfall 320. Elwes v. 
Maw cU,, Amos and Ferard, pp. 21-2. 
and pp. 48-9. 



' Poole's case, 1 Salk. 368. 

^ Lawton v. Lawton, and Lord Dudley 
V, Lord Ward, cit. 

* Noted in Lawton v. Lawton utmp., 
SB ruled by Comyns, C. J. 

« Ex. part. Quincy, 1 Atk. 477. Law- 
ton V. Lawton, cit. 

^ Lawton v. Salmon, ut mp» 

^ Colegrave v. Dias Santos, 2 B. and 
Cr. 76. 

^ Amos and Feiaid, p. 76. 
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to trade, if such buildings be let into the Boil or otherwise fixed to the 
Jj^j^^^ freehold, but not where they merely rest upon blocks or pattens.* 
tMMMi. But a building erected by the lessee for making varnish, and which 
building had a brick foundation let into the ground with a chimney 
belonging to it, upon which a superstructure of wood was raised, in 
which the lessee carried on his trade, was removable.* [296] 
Where a mill was built of wood, removable, but fixed to brickwork 
let into the ground, and was used for trade, in a question as between 
a mortgager and mortgagee it was found by the jury not to be a 
fixture. On the question of law, whether it could lawfully be taken 
in execution as a personal chattel, it was held that it could not. 
But it was laid down that the question was not to be considered as 
if it had occurred between lessor and lessee.' So where certain 
mill-machinery together with a mill had been demised for a term 
to a lessee, and he, without permission of the lessor, severed the 
machinery from the mill, and it was afterwards taken in execution 
and sold, it was held that no property passed to the vendee, and 
that the lessor was entitled to sue for the recovery of the machinery, 
even during the continuance of the term.* But where certain parts 
of a machine had been put up by the lessee during his term, and 
were capable of being removed without injuring either the other 
parts of the machine or the building, and had been usually valued 
between the outgoing and incoming tenant, it was held that they 
belonged to the outgoing tenant.* The question was raised, but not 
decided, whether limekilns, erected for the purposes of trade, were 
removable.® 
CwMtruo- [Spinning machines called "mules," fixed by screws, some 

tion^rSa^^^ the woodeu fioor and some into lead, poured when melted 
flxtnrea. into holcs in the stone fiooring, were held not to have become part 
of the freehold and to be distrainable for rent. Parke, B., said, in 
giving the judgment of the Court, that they were "attached slightly, 
so as to be capable of removal without the least injury to the fabric 
of the building or to themselves ; and the object and purpose of 
their annexation was not to improve the inheritance, but merely to 
render the machines steadier and more capable of convenient use 
as chattels."^ This case, and the doctrine of constructive annexa- 
tion which it appears to involve, were discussed in a later case in 
the Court of Common Pleas, where grinding-stones, boxed to the 
fioor by a frame screwed into it, a steam-engine and other articles, 

1 Naylor v, CalliDge, 1 Taunt. 19. • Thresher v. East London Water- 

* Penton v, Robart, 2 East 87. works Co. 2 B. and Cr. 608. 

8 Stewaid v. Lambe, 4 Moore 281. ^ [Hellawell v. Eastwood, 6 Exch. 

* Farrant v, Thompson, 3 Stark. N. 295, 20 L. J. Exch. 154. Comp. Water- 
P. 130, 2 Dowl. and K. 1. fall v. Penistone, 6 E. and B. 876, 26 

6 Davis v. Jones, 2 B. and Aid. 165. L. J. Q. B. 100.] 



B. n. o. xn. B. m.] COMMERCIAL SUBJECTS. 307 

fixed by bolts and nuts to the floor, but all capable of being re- 
moved without injury to the premises or themselves, were held, in 
a question between a mortgagee and the assignees of the bankrupt 
owner, who was also occupant of the premises, that they were 
part of the freehold and passed to the mortgagee with it. The 
Court said that, assuming the last cited case to be well decided, it 
was no authority for holding that the articles in question were not 
fixtures forming part of the freehold, for, " as a matter of fact, they 
were all firmly annexed to the freehold for the purposes of im- 
proving the inheritance, and not for any temporary purpose." ^ 

Although in subsequent cases the lessee's power of removal Spedai 
was held to be restrained by the special covenants, yet the general Sule!" 
doctrine was recognised as in strict observance. Thus it was laid 
down that, on principle, various engines and other apparatus used 
in mining and smelting, having been erected for the benefit of trade, 
might, although annexed to the freehold, have been taken away by 
the out-going tenant, but that he was barred by the covenants.* 
So it was said that salt-pans in which the brine was manufactured 
into salt, and pipes by which the brine was conveyed from the 
salt springs to the brine pits (the salt-pans being made of plates 
of iron supported upon brickwork, and having rings on their sides by 
which they were lifted off to be repaired, and the pipes being metal 
pipes, partly carried under ground and partly along troughs sup- 
ported by tressels), would, " in the ordinary case between landlord 
and tenant as to the right of the latter to remove fixtures or other 
things erected on the premises at the end of the term," have "been 
removable by the tenant, as well from the nature and description 
of their annexation to the freehold, as upon doctrine [297] laid 
down by Lord Mansfield," but that they were not removable under 
the special covenants of the actual lease.' 

A lease contained a covenant to repair and yield up in repair 
the furnaces, fire-engine, iron-works, dwelling-house, and all other 
erections, buildings, improvements, and alterations to be erected, 
built, or set up, except the iron-work castings, railways, wimseys, 
gins, 'machines, and the movable implements and materials used 
in or about the furnaces, fire-engine, iron-works, stone-pits, and 
premises ; and there was a power given to the lessors to purchase 
those articles upon giving notice before the expiration of the lease. 
It was held that the defendants had a right to remove whatever 
was in the nature of a machine or part of a machine, but not what 
was in the nature of building or support of building, although made 

1 [Walmesley v, Milne, 7 C. B. N. S. ^ King v. Topping, 1 M'L. and Y. 

115, 29 L. J. C. B. 97. See Haley v. 659 and 561-2. 

HammeiBley, 3 De G. F. and J. 587, ' E. of Mansfield t^.Blackboni. 8 Scott. 

30 L. J. Ch. 771.] 720, 736, 6 Bing. N. C. 426. 
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of iron, and that in snch removal the defendants might disturb 
snch brickwork as was necessary, and were not bound to restore it 
to a perfect state, as if the article it was intended to support or 
cover was still there, but that the defendants were liable for any 
unnecessary disturbance of the brickwork.^ And in a question 
arising between landlord and tenant as to trade fixtures, the Court 
held that buildings of brick, with brick foundations let into the soil, 
although erected for the sole purpose of trade, could not be removed 
by the tenant, although machinery, engines, vats, and utensils, with 
their accessories, might be removed.^ 

« 

Arts.— The general rule applies to urban premises, that where a lessee 

ttdiiecii. has annexed a personal chattel to the freehold during his term, it 
The general bccomcs a fixture. But from this rule there are many exceptions, 

rule Applies •■ « j j • x • i j i • • 

to arbu and cvery case must depend upon its own special and peculiar cir- 
rabjecti. cumstances, as questions of fixture are compounded of fact and law. 
On the one hand, it is clear that many things may be in a degree 
affixed, and yet during the term may be removed ; and, on the 
other hand, it is equally clear that there may be that sort of fixing 
or annexation which will bar the removal, by including removal of 
it under waste. The leaning has been to allow the removal of 
things merely ornamental, but even with relation to them the 
nature of the annexation operates.^ 
Eiampies. j^ conformity to these principles, it has been ruled, Jlrst, That 
hangings, chimney-glasses, and pier-glasses, although said to be as 
[298] wainscot, being fixed with nails and screws to the freehold, 
and that there was no wainscot under them, are matters of orna- 
ment, and do not go with the house.* Second, Wainscot fixed only 
by screws, and marble chimney-pieces, may be removed ;^ but that, 
it was said, was a very strong case.® Third, So doors are remov- 
able.^ But Fourth, a conservatory erected upon a brick founda- 
tion, affixed to and communicating with rooms in a dwelling-house 
by windows or doors, cannot be removed by a tenant for years, who 
has erected it during his tenancy, although he had a reversion in 
fee after the death of his lessor.® Fifth, The lessee of a house 
covenanting to keep in repair the premises, and all erections, 
buildings, and improvements erected on the same during the term, 
and to yield up the same at the end of the term, cannot remove a 

* Foley V. Addenbrook, 13 M. and W. • Lawton v. Lawton, 3 Atk. 13. Ex 
174, 14 L. J. Ex. 169. parte Quincy, 3 Atk. 477. 

3 Whitehead v. Bennett, 27 L. J. Ch. « Per Lord Hardwicke, C. in Lawton 

.474. V. Lawton, ut sup. 

' Bnckland c. Butterfield, 4 Moore ^ Day v. Anstin, Owen 70. Cook v, 

440. Steward v, Lambe, ui mp. Humphrey, Moore 177. 

* Beck V. Rebow, 1 P. WiU. d4. » 4 Moore 440. 
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verandah erected during the term, the lower part of which is fixed 
to the ground by means of posts.^ Sixths A pump erected by a 
tenant, and so fixed as to be removable without injury to the free- 
hold, may be taken away by him at the expiration of his term, as 
being an article of domestic use and convenience.* 

Seventh^ In a case between lessor and lessee, where the latter 
had removed a cornice fixed to the freehold, it was held that the 
question was one of fact and not of law, and that it was substanti- 
ally whether the cornice was so aflSxed to the freehold that it could 
be removed without injury to the freehold.' In the actual shape of 
the case the gist seems to have depended on technicality. But the 
case appears to have involved general doctrine, viz., lat^ the recog- 
nition of the right of the lessee to disannex, and 2(2, the practical 
dependence of the exercise of that right on the capability of re- 
moval without injury. Eighth^ An outgoing tenant may remove 
an ornamental chimney-piece put up by him during his tenancy, 
but not a chimney-piece which is not ornamental.* The latter 
head of the doctrine is not laid down, but seems to be inferred 
from the words, that if the jury thought that this was an orna- 
mental chimney-piece, the defendant had a right to remove it. 

Ninths It was ruled that a tenant had no right to remove 
pillars of brick built on a dairy-floor, to hold pans, although such 
pillars were not let into the ground, because they had become part 
of the freehold.^ Tenth, A lessee had erected a verandah upon the 
premises he used to live in, the lower part of which was attached 
to posts fixed in the ground. It was held that he could not re- 
move any part of it.® The ratio, however, of the decision in [299] 
this case (it has been observed) was that the building came within 
a particular covenant in the tenant's lease.^ 

Section IV. — Law of Scotland. 

In Scotland there have been comparatively few cases relative to Art L— 
the doctrine of fixtures, and none directly involving that doctrine ^SH^ 
as between landlord and tenant in which principle was settled. 
This, it has been said with apparent soundness, has proceeded 
from the attention naturally bestowed upon arranging contracts of 
temporary occupation.* In consequence, caution is necessary in 
attempting to lay down a rule of general operation applicable to 

1 Penry r. Brown, 2 Stark. N. P. 403. * Leach v. Thomas, ut sup, 

* Qrymes v, Boweren, 4 Moore and • Peniy v. Brown, 2 Stark. N. P. 403. 

Pavne, 143. ^ ^mos and Ferard, 82. 

» Avery v. Chesalyn, 6 N. and M. 372. 8 1 -BeH'a Com. 753, 
^ Leach v, Thomas, 7 C. and P. 327. 



310 FIXTUKES— SCOTTISH LAW. [b. n. o. xn. b. it. 

the rights of lessor and lessee, as those rights must now be viewed 
in combination with the results of the investment of capital. 

i^l^^n °' Certain principles are laid down relative to acquisition by acces- 
sion, but they must unquestionably be modified in practically 
applying them to the rights of landlord and tenant. Ist, There is 
the original principal that incedificatum solo cedit solo, or that 
things movable in their own nature may become immovable by 
annexation to the soil or building.^ 

Effect of ^^^ the annexation to the soil thus held to be effective ex vi 

tSc^tions. ^^ ^*y ^® abrogated or modified by stipulation, which is to be 
construed according to the fair and bona fde intention of the 
parties. A lease of ground was granted, on which it was intended 
that a building was to be erected. There was a stipulation that 
the lessee was to have liberty to pull down the building and dispose 
of the materials for his own behoof. The buildings were erected. 
During the currency of the lease the ground was acquired by an- 
other proprietor, who, on the expiration of the lease, granted a new 
one with the same stipulation, under condition that the lessee should 
give to the landlord three months' notice of his intention to pull down 
and remove the buildings, and if the landlord required the lessee to 
quit he was to give him six months' notice. The lease was terminated 
by the landlord giving the stipulated notice to the lessee, by whom 
possession was accordingly ceded. The lessee intimated his intention 
of pulling down the building and removing the materials. The land- 
lord applied for interdict, on the plea that as the lessee had not given 
notice of his intention to remove the materials, and as he had not 
removed them before the expiration of his lease, the buildings and 
all accessories [300] accrued to him as proprietor. It was held that 
the contract contained no clause of forfeiture, and therefore that ac- 
cording to a bona fde construction of it, it was not intended that the 
materials should be forfeited to the landlord in the event of the 
tenant not giving notice. The landlord's notice imported that the 
lessee was to leave the land and take his own property with him, 
and if the landlord suffered damage from mora on the removal, his 
remedy was not forfeiture, but by an action for violent profits or 
damages, and the interdict wets accordingly refused.* 

ConverBion 2d, The doctrine of immobilitaa by destination has been recog- 

tiJn. " nised in questions between heir and executor,* 

1 1 Craig, ix* 7; 2 Stair, i. 40; 2 Mac- * Craig, ut mp,; Dirl. and Steu. 133- 

kenzie's Inst. i. 6; 2 Bankt. i. 18; 3 Wall. 4 ; Wallace, tU sup.; 2 Ersk. IL 14, and 

vii. 161 ; 2 Ersk. i. 15, and ii. 4 ; 1 Bell's Note *; 1 Bell's Com. 752-3 ; 3 Stair, 

Com. 753; Beirs Pr. 1473; More's Notes, viii. vol. ii. p. 600, Note (by Brodie); 2 

cxUii.-v. Sandf. on Herit. Sncc 213-22. John- 

' Laing v. Stephenson, 23 Nov. 1848, ston v, Dobie, 1783, Mor. 5443. 
11 D. 142,2lJur. 28. 
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ddj Manufacturiiig machinery and utensils, in cases between Michineiy* 
heritable and personal creditors, have been held to be immovable.^ 

And 4^A, A tenant who has erected new buildings, as houses, Bniidings, 
offices, or fences, is not entitled either to remove them or to have by'tenant 
remuneration from the lessor by abatement of rent or otherwise.^ 
But in dealing with the removal of fixtures in a question between 
lessor and lessee, the rights of the latter are to be favourably con- 
sidered. Thus in a petition for breach of interdict against the 
lessee for removal of fixtures, the character of the erections as fix- 
tures must be very clearly proved ; and it was observed that, in a 
question- between landlord and tenant, the same things will not be 
held to be fixtures which will be considered as such as between 
heirs and executors, and that " in the former case the tenant was 
always to be favourably viewed."* But 5th, It has been said that 
where a lessee has for his own conveniency made additions to the 
subject of his temporary possession, upon expiration of the term 
of occupation the whole machinery ought to go together.* 

In the absence of direct authority, no other doctrine can beooMna 
stated than that arising from the general principle formerly men- 
tioned,* applied practically by ascertaining by evidence in each 
instance (1) what is or is not annexed, so that it can or cannot be 
removed without any actual injury, or without impairing the 
established use for which the subject was leased ; [and (2) what 
was the intention of the party or parties in making the alterations 
or additions, or allowing them to be made. In questions between 
landlord and tenant the presumption is that improvements made by 
the latter were for his own benefit and are removable, at least 
where made for the purpose of his trade or business.®] Nor can 
any distinction between [301] agricultural and commercial sub- 
jects be justly recognised, because in each the erection forms a part 



rnla. 



1 1 Bell's Com. V52-4; 2 Erst 4, Note 
20 ; 2 Stair, i. 40, Note c (by Brodie); 
Sandf. ut sup, Arkwright t;. Billinge, 
3 Dec .1810, F.C. 52. Niven v. Pit- 
cairn, 6 March 1823, F.C. 204, 2 S. 
270. 

2 2 Stair, L 40, and Note a (by Bro- 
die}; 1 Bankt ix. 42 ; 2 Ersk. vi 39, 
and Note 119. Hodge v. Brown, 1664, 
Mor. 2561, 13,400. Wbites v. Hooaton, 
1707, Mor. 1525-8. Thomson v. Oli- 
phant, 1822, 1 S. 307. 

^ Per Loid President —Ouria assent. 
Anderson v, Thomson, 1852, 1 St 917. 
[See Syme v. Harvey, cited above, p. 
319.] 

* 1 BeU's Com, 726. 



^ Sec I. of this chap. p. 319. 

« [ Syme v. Harvey, 14 Dec 1861, 24 
D. 202. The interlocutor in this case, 
which related to the greenhouses, &c, 
in a nursery, finds that "haoing regard 
to the tenure and occupation of the said 
garden, the trade vurposes for which it 
was used, and for which the said structures 
were erected by the copartnery (the tenants) 
the nature of the structures themselves, 
and the amount of capital esmended there- 
on, and also having recard to the de- 
mand" of the landlora ^'to have the 
garden restored to its ork;inal condition," 
the tenants were entitled to remove these 
structures, &c 
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of the capital of the lessee, expended in order to ensure the enjoy- 
ment of the subject taken by him for the realisation of profits by 
means of his capital. 

The same order shall be observed in detailing the Scotch cases 
as was observed in detailing the EngUsh. 

Art. 2.— Istj It was decided that a lessee who had voluntarily erected 

uSd^ certain subdivision fences upon his farm must either clear them 
•^' away or put them in a state of repair. There was some difference 
erectSff of Opinion on the Bench whether the lessee was foreclosed of his 
iS^°' right to remove the fences in consequence of his not having done 
pn^oB« it before his removal from the farm ; but the Court was nearly 
remove or unauimous in thinking that he had the option either of removing 
proper*" "" them or of repairing them as he thought best, if the landlord had 
^*^' no objection to their remaining.^ The lessee's power of removal 
was therefore recognised, and fences, said by one party to be 
walls, and by the other earthen dykes with hedges, were deemed 
removable. 
Tenant [It was stated in previous editions that this case had been over- 

J^Jg^y ruled by a subsequent one, in which it was held that a tenant was 
housea on not entitled to remove or bound to repair houses voluntarily erected 
on his farm, but that the landlord was entitled to claim them with- 
out offering any indemnification to the tenant.* But that case 
referred to buildings, and not to fences voluntarily erected by the 
tenant. It appears from the report in the second edition of Shaw's 
Beports that this distinction was made ; and the opinions show that 
instead of overruling the case of Andrew v. Morrison, it was con- 
firmed.] 
Wiiefenoi. ^^ * subsequent case^ the rule was laid down that wire fences 
erected by the tenant for his own benefit and not for the permanent 
improvement of the farm — in this case wire fences put up for the 
more convenient occupation and management of a sheep-farm, and 
not in substitution for former decayed fences — ^might be removed 
by the tenant at leaving the farm. The Lord Justice-Clerk (Mon- 
creiff) and Lord Cowan laid some weight on the temporary char- 
acter of these fences, referring to the principles explained in Syme 
V. Harvey ; but that observation may perhaps be taken not as ap- 
plying to the general law, but rather to certain stipulations in the 
lease founded on by the landlord as to the erection of sub-division 

1 Andrew v. Morrison, 19 Jan. 1818, * [D. Buccleuch v. Tod's Tre. 18 July 

F.C. No. 40, p. 162. 1871, 9 Maq)h. 1014. See Graham v. 

« Bell's Pr. 1254 ; More's Notes cclii Lamont, 18 Jb'eb. 1876, 2 Rettie 438, aa 

Oliphant v. Thomson, 8 Feb. 1822, F.C. to wire-fencing in a question between a 

No. 166, p. 642, 1 S. 307. seller and purchaser.] 
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fences, which it was held meant permanent stone fences. It must, 
however, still be said that the character of the fence, the nature of 
its connection with the soil, and its position in the farm, as well as 
the conditions of the lease, may in such cases have a material effect 
on the tenant's right to remove it,] 

But 2{2, A tenant who at his own cost makes additions to the Adding 
houses on his farm, is not entitled to dilapidate them or carry off honsefl, ^ 
the materials at his removal.* This was considered by the Court 
to be a settled point of law. But its introduction into the actual 
case must be deemed to have been obiter; for the subject was a 
beetling-mill, used by the tenant as a bleacher, which was nowise 
subservient to the husbandry of the farm. A rule, therefore, appli- 
cable to an agricultural subject was foreign to the subject. 

But the general maxim was subsequently held to be law ; for, 
3c?, A lessee having erected houses upon his farm, insisted at the 
end of his lease " that he had the option either to remove them or 
to put them into repair, and he proposed to carry them off"." This 
was resisted by the landlord, and in an action before an inferior 
court the tenant was ordained to leave them in good repair. But 
the Court of Session decided that, while the tenant was not bound 
to put the houses in repair, he was not entitled to [302] remove 
them.* 

4^A, In a question between heir and executor, the Lord Ordinary Hydop v. 
found that the executor had a claim against the heir for the value ^^^p- 
of a thrashing-mill, which, in a question some time before decided 
by the Court, was found to be a subject partly heritable partly 
movable, the built part being decerned to be heritable and the 
machinery movable, which last was to belong to the executors.* 
But it is to be observed that the case referred to in the interlocutor 
has not been traced, notwithstanding a search for it in a subsequent 
case ;^ and the report shows that the interlocutor, in so far as it 
related to the thrashing-mill, was acquiesced in by the heir, so that 
the point was not reviewed by the Court. Notwithstanding, the 
decision, whether sound or not as between heir and executor, 
seems to be sound as between lessor and lessee ; for it is conform- 
able to principle that the built part should be fixture and the 
machinery movable.^ 

1 Murray v, Bisset, 1806, Hume 818. « In Dixon v. Fiaher, 6 March 1843, 

* Thomson v, Oliphant, 8 Feb. 1822, Lord Moncreiff, speaking of the ma- 

«*«*». chinery in Hyslop v. Hyslop, said, 

« Hyslop V. Hyslop, 18 Jan. 1811, "Surely it would be movable between 

F.C. 143, More's Notes, cilv. landloia and tenant" 

^ So stated in Sess. Pa. in Arkwright 
V. Billinge, 3 Dec 1819. 
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Cttnpbeii p. But Subsequently, where a lessee, who was bound by the lease, 
^'^ in consequence of a sum of money paid to him by the lessor to 

Thrashing build a farm-stoading, thrashing-mill, and offices, had fitted up the 
thrashing-mill with machinery, it was held that the machinery be- 
longed to the lessor.^ On the bench there was a difference of 
opinion, for it was laid down by Lords AUoway and PitmiUy that 
in construing the contract it was necessary to take into view the 
general understanding of the country, which was that the lessee 
supplies and takes away with him the machinery of a thrashing- 
mill ; that the lessor was not bound to supply the machinery, which 
therefore the lessee is entitled to remove ; and consequently that 
the term " build " used in the lease applied only to the building 
for holding the machinery, and not to the machinery itself. But 
on the other hand, it was held by the majority that the question, 
being one of the construction of a contract, it was unnecessary to 
consider the general understanding of the country as to the ma- 
chinery of thrashing-mills, which can only have eflfect where the 
lessee has provided it of his own accord ; and that the lease inferred 
an obligation to erect a complete thrashing-mill, and not merely 
the bare walls of a building to contain the machine. Whatever 
opinion may be formed of the soundness of the construction of the 
contract, the decision appears to leave unquestioned the doctrine 
that the machinery of a thrashing-mill is removable by the lessee 
if voluntarily supplied by him. 

Backs, Ac, [303] Hth, Where a lessee had put up trevisses, racks, and man- 
^' gers in a cottage not in general used as a stable, but temporarily 
fitted up by him as such, and which had been taken away by him 
at his removal, agreeably to a common practice in the neighbour- 
hood, it was held, under a clause obliging him to leave the premises 
in good tenantable condition, that he was entitled to remove the 
erections, and that he was not to pay damages on account of 
removing them. But " the Court thought that if the trevisses, 
Ac, had been permanent fixtures, the case might have been diffe- 
rent."* As nothing particular in the mode of annexation appears, 
this decision and opinion combined seem to involve the doctrine, 
that if the erections had been made within a stable, for the com- 
pletion of which, as such, they were requisite, they would have 
been fixtures ; but that having been erected within a building of 
which in its own nature they did not form a necessary part, they 
were removable. The fact that they had been erected for a tem- 
porary purpose merely could not affect the question, because, if 

1 Campbell v. Howden, 22 Feb. 1825, « Scott v. Ewart's Reprs. 1824, 3 S. 
3 S. 569. 345. 
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annexed for however short a period, they would become fixtures, if 
such, when annexed, was their character. Nor does the local 
usage seem to have weighed ; for, as may be inferred from the 
opinion, it would have been disregarded had the erections been in 
themselves deemed fixtures. 

On this topic there is no decision directly in point, but there Art' 3.— 
are analogical cases. Ist^ In a question between heir and executor ctSturai 
the Lord Ordinary repelled the claim of the heir to the plants in '«*%^**« 
the nursery garden of the estate ; but the Court inclined to distin- 
guish between the case of a nursery garden kept for sale, whereof 
the produce is movable, as destined to be disposed of in the mar- 
ket, and in the case of a nursery garden intended for the service of 
an estate of lands of which it is a part. Though naturally movable, 
the plants in such a nursery (it was deemed), like the sashes and 
window-frames intended to be put up in a uew house, are heritable 
destiTiatione, and they are besides of more value to the heir of that 
estate than to any other person.^ The necessary inference from 
the opinion is, that the plants in a nursery garden^ kept for sale, 
would have been movable as between heir and executor, and there- 
fore, a fortiori, they would be removable as between lessor and 
lessee. [A similar distinction was made, in the opinions in a late 
case, between trees and shrubs planted by the tenant of a mansion 
house and those planted by the tenant of a nursery for the purposes 
of Jiis trade, the latter being removable, the former not.^] 2eZ, 
Lands let as a nursery garden were sold under an heritable bond ; 
and in a competition between the original landlord and the pur- 
chasers, the question was raised whether the shrubs, [304] plants, 
and similar produce went with the lands as para 8ol% or whether 
they were movable and liable to hypothec. The determination of 
this question was not necessary for the decision of the cause ; but 
if it had, the Court said they would have felt much difficulty in 
deciding.* A doubt, indeed, was expressed [by Lord Corehouse] 
" whether subjects of that nature can be viewed as proper invecta 
et illata or are liable to hypothec." Notwithstanding the high 
authority from which the doubt proceeded, its efficacy must be 
deemed questionable if it was founded on the doctrine that the 
plants and shrubs were to be held as para soli, and therefore as 
accruing to a singular successor to the defeasance of the right of 
the lessee, and of the consequent right of the lessor under his 

1 BeU'B Pr. 1475. Gordon v. Gordon, » Begbie v. Boyd, 16 Dec 1837, 16 
1860, Hume, 188. S. 232, 236. 

« [Syme v. Harvey, 14 Dec. 1861, 24 
D. 202.] 
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hypothec ; for, on principle, the lessee would have been entitled to 

remove them as forming the stock or subject-matter of his trade. 

oiaiB frames [While the question had never occurred when the author wrote, 

hoosf^''' it has since been held that the glass-frames and heating apparatus 

appantoB. ^f greenhouses and hothouses erected for trade purposes by a 

lessee of a garden used as a nursery, are removable, while the 

question as to the brick or stone erections connected with these 

was, in the special circumstances of the case, not determined.^] 

j^ 4^_ There has not on this subject been any decision, the gist of 

^JSIT*^ which consists of what is or is not deemed a fixture as between 
in^Sng lessor and lessee. But there are decisions in which the matter 
S^TSS**^' iiicidentally arose, or in which it is involved by close analogy. 
"•*"*^ These relate to questions of succession, to the respective claims of 
creditors, to those of copartners, and to claims for compensation for 
meliorations. 
Maehioery Ist^ It has been held that as the heir has a right to a going coal, 
ooaimizie. ^^ ^j^^ buckets, chaius, and all other accessory instruments, will 
belong to him, and not to the executor,^ but as between Jessor and 
lessee these instruments would certainly be removable. 2(f, By a 
Saltpao. yery old decision it was held that the bucket or wand of a salt-pan 
cannot be poinded if there be other poindable goods.' There appears 
to be no reason to doubt that, in a question between lessor and les- 
see, these utensils would, as implements of trade, be removable by 
the lessee. 3d, A brewer's copper caldron was held to be poind- 
able ; for it having been objected against the formality of poinding 
an implement of that kind, that it was not carried to the market- 
cross and appreciated there, though a symbol and part of it was so 
carried, viz., a [305] piece of its ledges, the poinding was found 
lawful.* Such an implement would therefore be removable by a 
lessee. 
Machinery ^^K The machinery of a cotton-mill was held to be included in 
miu!*Ark- *^ heritable security over the mill.* The soundness of this de- 
j^g^tt;. cision has been doubted;® and in a subsequent case it was said 
that the Court did not proceed upon the ground that the machinery 
which formed the subject of competition was heritable, and that 
they had actually recalled the interlocutor of the Lord Ordinary 
finding it to be so, but that, holding it to be movable, they had 

\} Syme v. Harvey, 14 Dec 1861, 24 f Arkwright v. Billinge, 3 Dec. 1819, 

D. 202.1 F.C. 52. 

* Dirl. and Steu. 133-4. « 1 Bell's Com. 755; 2 Ersk. ii. A, 

« Sibbald v. Lord Sinclair, Jan. 1556, Note 20 ; 2 Stair, i 40, Note h (by 

Mor. 10,504. Brodie) ; Sandf. on Heiit. Sac. 220 and 

^ Smeton and Hepbnm v. Brand, 222. 
1698, Mor. 10,524. 
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preferred the heritable creditor, because, conformably to the plain 
understanding of parties, the terms of the disposition, together with 
the possession which he had been allowed to obtain, had vested 
him with the real right.^ But the Lord Justice-Clerk (Boyle), who 
(according to the report) thought at the time of giving judgment 
that it was necessary to decide the abstract question, whether the 
machinery was comprehended under the heritable security, took a 
middle view ; for he was of opinion that the permanent fixtures 
were heritable, as the mill or building itself, and the steam-engine 
which was built into it ; but that the rooving apparatus, the mule 
jennies, and the like, as they were often hired and might be poinded, 
were in no other situation than common furniture. 

Throughout the argument it appeared to be considered that as 
between lessor and lessee the machinery would have been remov- 
able. In so far as regards the smaller machinery, there can be no 
doubt that it would. A cotton-mill is often taken without any of 
that machinery, and often with a part only, and the lessee brings 
with him what he requires, being sometimes his own and some- 
times hired. In consequence he is entitled to remove it, and in 
practice uniformly does so. Upon principle and the analogy of 
the law of England (which in commercial questions must be held 
to be authoritative), the same rule would apply to the steam-engine 
and the other large machinery. Although sunk into the ground or 
built into the wall, such implements are erected, not for the pur- 
pose of enjoying the produce of the land, or of creating a permanent 
accommodation within the building in which they are placed, but 
of executing manufacturing operations which are really indepen- 
dent of both, and which with the same implements can be equally 
well conducted in another place, to which consequently these im- 
plements may be removed by their owner.^ 

5th^ In a subsequent case it was decided that large vessels used Niyen «. 
in a manufactory, although not fixed either to the ground or the 
building, were covered [306] by an heritable security, it being 
necessary before removing them to take them to pieces, after which 
they were of use only as materials.^ Had this been a question 
between lessor and lessee, the vessels would have been removable, 
for whether whole or taken to pieces, they would have been the 
instruments of the lessee's trade or the materials of those instru- 
ments. [In a recent case, in a question between the heir and Dowdi v. 
executor of a person who was both owner and occupier of a factory, ^*^®' 
it was held that spinning-machines, having no special adaptation 

1 Kiven v. Pitcaim^ 6 March 1823, > 1 Bell's Com. 753. 
F.C. 204, 2 S. 270. » Niven v. Pitcaim, vJt mp. 
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to the building, and being attached to it only for their more conveni- 
ent use, were movable. In this case the general principles decided 
by previous cases between heir and executor were stated by the 
Lord Justice-Clerk (Moncreiff), who added that the well-estab- 
lished principle that trade fixtures do not become heritable by 
accession in questions between landlord and tenant, ''are not excep* 
tions to the general rule proceeding on favour to trade." On the con- 
trary, they rest on the principle that " in such cases the manifest 
intention with which the articles were placed in their relation to the 
real estate was not the advantage or benefit of the owner of the 
property or of the property itself, but solely the convenience of the 
Factory tenant's trade."] ^ 6th, In an action of count and reckoning arising 
out of the dissolution of a copartnery of cotton-spinners, the Court 
in one of its interlocutors found that the bell of a spinning manu- 
factory was a fixture.^ On grounds already stated, a different judg- 
ment would probably have been given between landlord and tenant, 
the bell for summoning the workmen being unquestionably an im- 
plement of trade. 
QMstion— 1th, Parties obtained a lease of a waulk-mill for twenty years from 
moTabie the magistrates of a burgh, stipulating that they were to receive the 
"^ ^^ value of their m eliorations at the end of the twenty years, or to obtain 
a new lease. They continued to possess for more than twenty years 
in addition to the twenty years stipulated, but without getting an 
express renewal. Afterwards they obtained a charter from the 
magistrates of two-thirds of the subjects, and erected works and 
machinery upon the whole. That charter was subsequently set 
aside in an action of reduction, because the authority of an act of 
council had not been obtained. It was held, with reference to a 
claim made for meliorations in that action, that the parties could 
not claim the value of these meliorations on the third to which 
they had obtained no charter, nor of erections made prior to the 
charter, nor of movable machinery ; but it was decided they had a 
claim for all fixtures and permanent erections which improved the 
property resumed, made after the date of the charter and prior to 
the decree of reduction, and a remit was made to the Jury Court in 
order that the sum due for meliorations might be ascertained.* By 
this decision, consequently, the movable machinery was held to 
be the property of the lessee or feuar, and therefore removable by 
him, while what ought to be comprised under that description was 
held to be matter for a jury. 

1 [Dowall V. Milne, 11 July 1874, 1 s Mags, of Selkirk v. Clapperton, 13 
Rettie 1180.] Nov. 1830, 9 S. 9, 3 D. and A. 278. 

s Barr t;. Macilwham and Spiers, 
1821, 1 S. 124. 
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8thy While cotton, woollen, iron, and those other manufactories Com mffl. 
which are the growth of commercial industry, would be held to be 
classed under the principle which denies that machinery put up by 
a lessee becomes a fixture, some doubts might perhaps be raised 
with regard to an ordinary corn-mill, as by the law of Scotland it 
is deemed a separate feudal subject, having for infeftment its sepa- 
rate and appropriate symbols.^ [307] In arguing the right of per- 
sonal creditors over the machinery of a cotton manufactory, it 
appears to have been conceded that a different rule might be 
applied to a corn-mill, as the wheel could not be removed without 
injury to the building, and usage had fixed the other parts to be 
heritable.® But assuming that such a rule would apply in a com- 
petition between creditors, it does not follow that it should be 
applied as between landlord and tenant. In modern times corn- 
mills are leased to copartneries, which are as much trading com- 
panies as are those for manufacturing cotton or iron. It is no 
more difficult to remove the wheel of such a mill than many parts 
of the larger apparatus of other manufactories which are removable. 
Nor, in so far as relates to lessor or lessee, is there any usage 
which can take the case out of the favourable construction common 
to manufacturing subjects. 

9th, In one instance the removal of brick buildings was allowed. Bemova] of 
A piece of ground was let along with a theatre, with liberty to the jj[^ai?*^^' 
lessee to make alterations upon certain wooden buildings erected ^o^®^- 
upon it. These were converted into brick buildings, which the 
lessee, upon the expiration of the lease, was held to be entitled to 
remove. But the case cannot be accounted a precedent, because 
the contract, being deemed a bargain for the temporary use of a 
piece of waste ground intended for building, and not a lease, the 
contract, it was held, was not to be governed by the ordinary rules 
applicable to regular leases.* 10th, One of the two partners of a cox v. 
company let to the company a mill with the large machinery fixed ®^^**** 
therein, and assigned the small machinery to the company, the 
value of which was placed to his credit in their books. He there- 
after died in debt to the company. The mill with its appurten- 
ances was sold, and the full rent stipulated in the lease for the 
buildings and machinery was paid by the surviving partner, who 
by the lease was allowed to continue lessee and take the small 
machinery. This partner became bankrupt. It was held that the 

1 2 Craig, iii. 24, 27 ; vii. 6, and viii* « Arkwright v. Billinge, ut mp., F.C. 

5. 2 Stair, iii. 71; viL 15; and 2 55. 

Stair, iii 39; voL i. p. 247, Note c (by « Tkomson v. Harvie, 1827, 5 S. 227. 

Brodie). 2 Bankt. iii. 94 ; and vii. 42. [See opinionB in Syme v. Harvey, 14 

2 Ersk. iii. 86. Dec 1861, 24 D. 202.] 
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trustee on his sequestrated estate was not entitled to appropriate 
the large machinery as company estate, and to obtain repetition of 
the rent paid since the death of the other partner in so far as 
might e£feir to that machinery.^ There was a full argument in 
this case whether the steam-engine and great gearing were to be 
held as things fando annexa. But it may be doubted whether 
general doctrine was decided, or even involved ; for the case de- 
pended on the real intention of the parties under a specific contract. 
It was a question whether the machinery had passed at all to the 
surviving partner ; but it was per expressum a part of the subject 
[308] let by the lease, from the rent stipulated in which it was 
sought to be deducted.* 
^sm 9. A case has been recently decided to which particular attention 

is due, by reason of its being the first in which the law of Scotland 
applicable to the doctrine of fixtures has been thoroughly con- 
sidered on general principle. The questions immediately at issue 
were between heir and executor; but there is important matter 
of law which by direct analogy applies to lessor and lessee, and 
which, on principle, may be deemed conclusive between such parties. 
Numerous questions arose ; but there is only one with which it is 
necessary to deal. A remit was made to an engineer of great 
experience, and one of the queries was, What is the practice, as be- 
tween landlord and tenant of coal-fields, collieries, or iron-works, 
with regard to the removal of steam-engines and machinery at the 
end of a lease, when such engines are of the description that be- 
longed to the deceased? How far is the landlord in practice held 
entitled to retain, or the tenant to remove^ such engines, imple- 
ments, and machinery where no positive agreement has been made 
on the subject ?" The answer was, " The general practice at coal 
and iron-works similar to those of the deceased is for the tenant, 
in the event of the termination of his lease, to remove the whole 
of such engines and machinery if not previously belonging to the 
landlord, or specially acquired to him by the terms of the lease. 
And in the event of the exhaustion of the mineral-field, or any 
permanent bar arising to the profitable working of the minerals, 
the whole of the engines and machinery are removed by the 
tenant or worker of the field, or by the proprietor if his property, 
and the general premises dismantled, as it may be profitable to 
do so." 

Amidst much contrariety of opinion on other points, it was 

1 Cox 17. Stead, 1 June 1833, 11 S. decision wa8_given by Lord Moncreiff 
672 ; aflF. 1834, 7 W. and S. 497. in Dixon v, Fisher, 6 March 1843, and 

a This view of the purport of the it may well be deemed to be sound. 
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held that there could be no doubt that the machinery erected by 
the deceased as a tenant was his property; and that, according 
to all the authorities, he had a right to remove it as personal pro- 
perty ; and that this is the very point conceded on all hands, that 
in a question between landlord and tenant such property is personal 
•estate and belongs to the tenant. The judgment, conformably to 
the opinion of the whole Court, was that the erections made on 
subjects under leases by the deceased, which have been removed 
by the representatives at the termination of those leases were 
movable, and subject to the claim of legitime This case must be 
held to have recognised as the law of Scotland the doctrine that 
the lessee of a mineral subject, and consequently of any manufac- 
turing [309] or other commercial subject, is entitled to remove the 
machinery or apparatus erected by him.* 

[The principal subjects in dispute in this case were fixtures 
placed by Mr Dixon for mining purposes on lands which were his 
own property. But it also raised a question as to tenant's trade- 
fixtures (the 7th class dealt with in the report) erected by him on 
subjects of which he was only tenant. It was held that these were 
movable in a question between heir and executor, and in Syme v. 
Harvey, Lord Ivory says that in this branch of the case " effect 
was given to the interest of the tenant, and a distinction drawn 
between the principle which was to regulate it and those which 
were to regulate the case generally.^ This case has been held an 
authority on the point of tenant's trade fixtures, and the rule is 
recognised that in leases of ordinary duration, where a tenant erects 
fixtures solely for the purposes of his trade, these remain his pro- 
perty, and cannot be claimed by the landlord dj& partes soli.Y 

A steam-engine and stalk were held, according to the usage of stalk of 
trade, to be accessories of the "cutting-shop'' of a glass-work. ^^^"''^'^ 
The case did not relate to the law of fixtures, but affords an analogy. 
If the tenant himself had erected the stalk, would he have been 



1 Dixon V, Fisher, 6 March 1843, 6 
D. 775-90, 820, and 840 ; 15 Jur. 304, 
^t seq. Aff. 26 June 1845^ 4 Bell's 
App. 286. 

^ The author will here make some 
observations which could not properly 
be introduced into the text. Ut^ No 
weight can attach to the decision in the 
€ase of Murray t;. Bisset, that a tenant 
was not entitled to carry off the mate- 
rials of a beetling-miU erected by him 
as a bleacher ; for the Court dealt with 
that case on a maxim applicable to the 
tenant of an agricultural subject 2{2, 
It was said by Lord Moncreiff in Dixon 



V. Fisher, that the case of Niven v, Pit- 
caiin scarcely related to machinery at 
all, and was, besides, involved in other 
important specialties. And Zdy in tiie 
cajse of Qirdwood & Co. v, Wilson, 13 
Mav 1834, 12 S. 576, relative to a claim 
of hypothec, the doctrine seems to have 
been assumed that the machinery of a 
cotton-mill belongs to the tenant ; but 
the case apparenUy applied to the small 
machinery only. 

» [Brand's Trs. v. Brand's Trs. 19 Dec 
1874, 2 Rettie 258. Syme v, Harvey, 
14 Dec 1861, 24 D. 202. See Graham 
V. Lamont, 18 Feb. 1875, 2 Bettie 438.] 
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entitled to remove it? On principle he apparently would, but 
there is no decision which can be deemed to go so far.^ 

Art. 5.— The doctrine that movables in a house let with the house can- 

TTrtittn. 

tubfeeu. not be sold by the tenant, for the proprietor may evict them a 
qtiocunque jposaeaaore, was early laid down ; ^ but no decision has been 
discovered relative to the doctrine of fixtures as specially applicable 
to urban subjects in which general doctrine has been laid down. 
In a comparatively recent case, a landlord was held to be precluded 
peraonalt eocceptione from claiming an article as a fixture in a^ 
dwelling-house let by him, which otherwise it appears to have been 
assumed that he might have claimed. A banking company, in 
order to obtain accommodation for their business, took a lease of a 
house, of which one of their own provincial agents was the proprie- 

Bankers' tor, and in which the business of the agency was transacted. On 

"'•• their entry the company fitted up the premises as a bank-office, 

and built into the wall a stone safe, having an iron door and lock 
fixed or built into the wall. In two different statements trans- 
mitted to the company the lessor included the safe as a part of the 
property of the company. The banking company having proceeded 
to remove the iron door and other parts of the safe, the landlord 
claimed them as fixtures ; but it was held that by his own acts he 
had barred himself from so doing.^ Independently of the plea of 
personal exception, it may be doubted whether the removal could 
have been barred ; and the soundness of the assumption that the 
safe was a fixture appears to be questionable. If the case be dealt 
with as it [310] might be, as one between the lessor and lessee of a 
commercial subject, the lessee would have been entitled to remove the 
safe as an implement of trade. If the case be dealt with as coming 
under the class of urban subjects among which, as reported, it has ' 
been classed, there may be difiiculty ; but there is reason to deem 
that such an implement erected by the lessee with the consent of 
the lessor, and severable without injury to the premises, may be 
removed by the lessee, on the principle that the transaction 
implied that there was a right to disannex. 

G«nerai The scautincss of authority has probably been occasioned by 

acquiescence in local usage^ combined with the comparatively small 
value of the articles. These causes involve matters so various as 
necessarily to preclude details, and to confine what can be stated 
to the mention of a few general maxims. Firsts The nature of the 

1 Watson V, Kidston & Co. 11 July * Waldie v. Commercial Bank^ 14 
1839, 1 D. 1254, 11 Jur. 611. July 1842, 14 Jar. 683. 

> Wright V. Butchart, 1662. Mor. 9112. 
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article annexed must be considered. If it be merely ornamental, it Onuuneotia 
will more readily be deemed removable. Mirrors, pictures, cor- 
nices, hangings, and similar articles are removable although 
annexed to the building, and marble chimney-pieces would likely 
be so considered. But if the article be not merely ornamental, 
but of great utility, and such as is ordinarily deemed requisite for 
the rendering the premises entire (ad integrandam domum), the fact 
whether it be or be not a fixture will depend partly upon the mode 
in which it is annexed and partly upon local usage. For second^ ^^^^^ 
the mode of annexation is very material ; and sls it varies with the 
increase of mechanical skill, many articles formerly deemed fixtures 
have now ceased to be so, and many now considered as such may 
hereafter be thought removable. Where screws are used, the pre- 
valent opinion of practical men is, that the article is removable ; 
but if carried to its full extent this opinion might include much of 
the work in wood or metal, as this mode of annexation is now very 
common. Third, Local usage has a strong effect by creating a Usage, 
rule, equitable because from its notoriety known to the contract- 
ing parties, and extremely convenient, because it renders minute 
specification unnecessary. In consequence of usage, the plants and 
shrubs in the parterres of villas are in some places considered as 
removable. 



Skotion V. — ^Effect of Special Stipulations on the Lessee's 

BiQHT TO Remove Fixtures. 

Where there is a special stipulation in the lease relative to fix- 
tures, or one of such a nature as to affect them, the right of the 
lessee must necessarily be governed by it. In England different 
cases have arisen in which the legal effect of such stipulations to 
[311] debar the lessee's right of removal was examined and decided. 
Each case of course depended on the particular species /acti, and 
therefore in giving judgment the Court carefully noted that the 
case could not be drawn into a precedent derogating from the right 
vested by the common rule of law. In cases already cited, the 
Courts held that by the special covenant the lessee's right of 
removal was barred.* 

As formerly indicated, the rarity in the Scotch Courts of deci- 
sions relative to fixtures as between lessor and lessee has been 
deemed to proceed from the stipulations having been so specific as 
to preclude question. But cases have arisen in which the right of 

1 King 1^. Topping, Earl of Mansfield v. Blackbume^ tffoZ. seciiLp.307,«<nip. 



324 



FIXTITBES— SCOTTISH LA.W. 



[b. n. 0. zn. 8. Y. 



the party claiming the power of removal has been tried and deter- 
mined on the terms of the contract^ An examination of the tenor 
of such cases would be superflnoos. as the decisions cannot establish 
general doctrine. 



Section YI. — Of the Time within which the Lessee may bemovb 

FiXTUBES. 



English 
role 



A question may arise as to the time within which a lessee is 
entitled to remove fixtures. He is undoubtedly entitled so to do 
at any time during the currency, and down to the day when he 
leaves the premises. The gist of the question therefore will be 
whether he is entitled to remove them after his occupation has 
ceased, and if so, within what time ? 

In England the rule applicable to a lessee for a term of years is 
that he is bound to remove them before the expiration of the term, 
on the principle that knowing the precise time when his possession 
ceases, it is incumbent on him to exercise vigilance in removing 
his fixtures. If he do not remove them during his original term, 
or during such farther period of possession by him as warrants him 
to occupy the premises under a right as tenant, he is held prcB- 
sumptione Juris et de Jure to have meant to leave the unsevered 
property for the benefit of the landlord.^ The same rule applies 
to cases where the tenant by any act of his own has (by forfeiture 
by condition broken) put an end to the term, as when it expires by 
affluxion of time.* 

Although there has been no decision, yet it has been said, with 
[312] apparent soundness, that tenancies which are of uncertain 
nature and duration, as for life or at will, are excepted out of the 
general rule; and that the tenants should be allowed to remove 
their fixtures within a reasonable time after the expiration of their 
right of occupancy, as they cannot be subjected to the imputation of 
neglect, nor be presumed to have intended a gift to the landlord.* 
Scotch Uw. No authority has been discovered either in the Books or deci- 



1 Cox V, Stead, ut «up., and vide opin- 
ions of the Judges in Dixon v, Fisher, 
ut sup, [Dunn's Trs. v. E. of Zetland, 
18 March, 1862, 24 D. 801.] 

•Amos and Ferard, p. 94, et seq, 
Poole's Case, Salk. 386. Quincy, 3 Atk. 
477. Lee v. Risdon, 7 Taunt. 191. 
Elwes V. Maw, 3 East 50. Davis v, 
Jones, 2 B. and Aid. 167. Buckland 
v.Butterfield, 4 Moore 440, and Weeton 



V. Woodcock, 7 M. and W. 14. nPugli 
V. Arton, L. R. 8 Eq. 626. Roftey v. 
Henderson, 17 Q. B. 574. Heap v. Bar- 
ton, 12 C. B. 274, 21 L. J. C. P. 163. 
Sumner v. Bromilow, 34 L. J. Ex. 130J 

« Minshull v, Lloyd, 2 M. and W. 
450. Storer v. Hunter, 3 B. and Cr. 368; 
Amos and Ferard, pp. 103-4. 

* Amos and Feraxd, 106. 
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sions from which the law of Scotland can be ascertained. In one 
case the question was discussed whether the tenant was foreclosed 
of his right to remove fences in consequence of his.not having done 
it before his removal from the farm. But the question was not 
determined, as independently of it there were deemed to be grounds 
for decision.^ But, on principle, there seems to be reason to think 
that the doctrine may probably be comprised under the following 
rules : — Firat^ Where the lease is of specific duration, the lessee is 
bound to remove the fixtures before the expiration, and if there be 
tacit relocation, before the cessation of possession. The question 
has been mooted in England, but not decided, whether the lessee 
can save his right by a protest that he will take away the fixtures 
at a future time.^ In Scotland it may be deemed that such a pro- 
test would be efi'ectual if the removal was made within such a time 
as precluded mora. Even without such a protest, a reasonable 
time for removal might be allowed, as the presumption of a gift to 
the landlord is not viewed with favour. Second^ Whatever right 
of removal was vested in the original tenant devolves to his heirs 
or assignee, subject to such conditions as affected himself; and 
Third, The representative of a liferent lessee must be allowed a 
reasonable time within which after the lessee's death the removal 
may be effected. 
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Section I. — Origin and Legal Natube of Steelbow Qoods. 

Steelbow goods consist of a certain quantity of com, straw, or Defiaitioii. 
manure, or of a certain number of horses, cattle, sheep^ or other 
live-stock, or of certain utensils of tillage delivered by the land- 
lord to the tenant at the entry of the latter to the farm upon con- 
dition [313] that upon the expiration of the lease the tenant shall 
redeliver to the landlord the same quantity or number of the same 

^ Andrew v. Monison^ 19 Jan. 1811^ * Amos and Feiaid, 105. 
F.C. 162. 
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kind and quality.^ Wherever therefore it ie stipulated that steel- 
bow goods shall be delivered (under whatever legal category they 
ought to be classed), the goods themselves constitute a part of the 
subject-raatter granted by the lessor to the lessee, the farm being 
constituted Jundus inatruciue.^ In consequence the lessee cannot 
be compelled to deliver the steelbow goods until the expiration of 
the lease.' 
Whether '^^^ origin and history of steelbow having been mentioned in 

J^^w " the Introduction,* the subject is not resumed. But it will be 
proper to inquire how far steelbow is at present practically known. 
Erskine, in stating that '' till towards the beginning of this (the 
eighteenth) century," landlords delivered steelbow goods to the 
tenants, appears to indicate an opinion that after that period the 
practice had ceased. But it unquestionably continued in full opera- 
tion in some parts of Scotland until after the middle of the 
eighteenth century. A reported case proves, firsts that a contract 
of lease with steelbow com, cattle, and implements was entered 
into in the year 1758 ; and second, (as established by evidence), 
that subsequently to 1762 the practice of letting lands with steelbow 
stocking was known and practised in some districts of the High- 
lands.^ With the exceptions to be inmiediately stated, steelbow 
has fallen almost into disuse. 

For the purpose of ascertaining whether steelbow in its full ex- 
tent was still practically known, the reports of the Board of Agri- 
culture upon several of the Highland and northern counties were 
examined. For in those districts, if at all, it would likely have ex- 
isted, but no indication of it was discovered. But lately the exist- 
ence of two examples of it has been ascertained. One of them ^ is 
in a north-western district of the Highlands, and the other ' is in 
the Hebrides. The lease in the former case shall be analysed : — 
First, The lands, which are extensive, are let together with the 
whole stock of sheep upon them, of a specified number and of a 
certain value, conformably to a report appended. [314] Second, A 
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1 Craig, ix. 7 ; 1 Stair, xL 4, and 2 
Stair, ill. 81; 1 Bankt zii. 2, and 2 
Bankt iii 173 ; 2 EraL yi. 12, and 3 
Erek. i. 18. 

^ Giaig, ut tup,; Dirl. and Steu. 386-7; 
1 Ban^. xii 4. Boyd v, RnsBell, 1609, 
Mor. 6386, 14,777, Lawson v, L. Bog- 
haU's Tenants, 1628, Mor. 14,777-8. V. 
of Belhaven v. Lady Lues, 1637, Mor. 
14,478. Dundas v. Brown, 28 Jan. 
1642. 

> 1 Bankt xii. 3 ; 1 Eisk. yi. 12. 



Lawson v. L. Boghall's Tens, and Y. of 
Belhaven, &c., ut sup, 

* Supra, Introd. cnap. viii. p. 

« Butter, &c v, M'Vicar, 1764, Mor. 
6208. 

^ App. No. XX., where the stipnla- 
tionB of the lease are inserted in so far 
as they are applicable to steelbow. 

^ The Author has not seen the other 
lease (which is dated in 1850), but he 
has ascertained its existence and general 
purport from a competent ju<^, by 
whom it was seen and examined. 
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reference is made to that report, and to a list or inventory of the 
fitock leased, which is subscribed by the parties as the stock de- 
livered to the lessee ; but it is declared that, notwithstanding the 
valuation and delivery the sheep stock is, and shall remain during 
the currency, the property of the lessor, and shall not be liable for 
his debts or attachable by his creditors, but shall be redelivered to 
the lessor by the lessee and his heirs. Third, The duration is for 
nineteen years. Fourth, The lessee is to pay a certain rent for the 
land, and a certain further rent, being equal to interest at the rate 
of five per cent, annually on the value of the sheep stock, in name 
"of steelbow rent or duty for the same," under the same stipula- 
tions as apply to the rent for the land. Fifth, The stock of sheep 
delivered to the lessee at a valuation with reference to the prices 
at certain markets, shall at the expiration of the lease be valued by 
persons to be mutually chosen, with power to the valuators to 
appoint an oversman, and stipulating that the valuation shall be 
made with reference to the prices at the markets specified for the 
year of the lessee's outgoing. And Sixth, In the event of there being 
an increase in the valuation of the stock delivered, the lessor shall 
pay the surplus to the lessee ; but if there be a diminution in value, 
the sum deficient shall be paid by the lessee to the lessor. The 
lease contains a clause of warrandice and the other clauses usual in 
leases of pasture lands.^ 

Steelbow is still prevalent, and advantageously so, with relation steeTbow 
to manure, and to straw, fodder, and the other materials of which SSS^^c. 
manure is made. 

There is difficulty in determining whether steelbow should be Legal nstore 
included under the contract of Mutuum or that of Location. But S^^JSST^ 
it is of importance that its legal nature should be ascertained, as 
results differently affecting the interests of lessors and lessees will 
arise, according as it shall be classed under the one or the other of 
those contracts. If it be classed under mutuum, the goods will be 
the property of the tenant, and consequently upon his bankruptcy 
will be taken by his general creditors ; but if it be classed under 
location, the result will be, that as an integral portion of the sub- 
ject leased the landlord will have a preference. Each view is 
supported by authorities of weight. On the one side, it is expressly 
laid down by Stair and Bankton that steelbow falls under mutuum.^ 
And by Erskine and Bell it is described as being " a species of 

^ ThiB lease is dated in the year 1848. he has not been able to ascertain their 

The Author has been given to under- actual existence, 

stand that examples of -steelbow leases ^ 1 Stair, xL 4; 1 Bankt zii 1 

may still probably be found in the and 2. 
aouth-westem district of Scotland, but 
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mutuum.'*^ In consequence, it was held that the property of the 
[315] goods was transferred to the tenant, and that the landlord 
had merely a personal right or right of action against the tenant 
for recovery at the expiration of the lease.' By the older cases it 
was decided that where there was a written lease the steelbow goods- 
became the tenant's property, and that an action of spuilzie con- 
cerning them was competent to him only for whose debts they were 
poindable.* On the other side, by the orders to be observed by all 
commissaries "in confirmation of all testaments," it is directed 
that '^ steelbow goods and comes to the master" shall be the subject 
of a privilege, and therefore shall be deducted along with other 
privileged debts in confirming the tenant's testament before the 
quot is struck.^ 
^^ Although it has been doubted how far this rule is conformable^ 

preferred to to principle,* uot ouly docs there not appear to be any obstant de- 
erediton in cision, but the principle of the landlord's privilege has been ex- 
te^SSbow *^^d®^ farther. For a tenant having died bankrupt, and a competi- 
gw^ tion for the steelbow goods having arisen between the landlord and 
the general creditors, the former was preferred. The report does 
not state upon what reasoDs the judgment was founded. But the 
successful party relied, fret, upon an argument founded on general 
principle ; and second^ upon an argument rested upon special usage. 
The gist of the former argument was, that the contract of steelbow 
was not mutuum, but a location of movable goods to be possessed 
along with the lands, and which goods formed an universitas, which 
the lessee was entitled to administer by parting with and replacing 
individual portions of it, but which he could not dilapidate by an 
unnecessary alienation. The latter argument was founded upon 
evidence of local usage, by which it appeared that it was established 
in practice in the part of the country in which the farm was situated 
that the lessor had a right to the steelbow goods preferably to the 
creditors of the lessee. And from this evidence there was derived 
an argument from expediency.® It does not appear by .which o£ 
those classes of argument the Court was convinced. If by the 
latter, the decision cannot be considered as having determined the 
general point, and therefore the doctrine of the older authorities 
was not overruled. 

No case involving the question having subsequently occurred,. 

1 3 Ersk. i. 18 ; Bell's Pr. 200, 1264. * A. of S. 28 Feb. 1666, pp. 98-9 ; 1 

' Ersk. ut sup^ ; 1 Bankt. ziL 3. Bankt ziL 3. 

' L. Dnrie v, Duddingstone, 1549, Mor. ^ 1 Bankt xii. 5. 

14,736. Boyd v. Russell, Lawson i;. L. ^ Butter, &c, v, M'Yicar, %U sup. 
Boghall's Tenants, Y. Belhaven v. Lady 
Lufis, and Dundas v. Brown, %U, mp. 
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the matter is to be deemed open. But, on principle, the broad ^^^ • 
doctrine of the older authorities is very questionable. Steelbow locaUon. 
goods are originally the undoubted property of the landlord, and 
are granted by him to the tenant along with the farm, and for the ex- 
press purpose of cultivating [316] it upon condition of paying an ad- 
ditional rent during the currency, and of restitution in specific value 
upon the expiration of the lease. The true nature of the contract, 
therefore, appears to be that of location, involving the same power of 
administration in applying the steelbow goods to the cultivation of 
the land as is involved in the management of the land itself, con- 
sidered as the subject of temporary occupation for the purposes of 
culture. Nor is the doctrine stated in the case last mentioned^ 
without support from ancient authority ; for, in an old case, a part 
of the Court was of opinion that the tenant had the use only, and 
not the property, of the steelbow goods;* whUe, according to the 
opinion of Bankton, a strong analogous argument is derived from the 
preference given to the landlord by the "orders to the commissaries'' 
already mentioned.* 



Section II. — Obdinaby Subject Mattbb op Steelbow Gkx)DS. 

It has been already stated of what steelbow goods consist when ^^^J^?^ 
given in the most complete manner ; and that in practice they are mannie, * 
now ordinarily limited to manure, straw, and fodder.* While the JSdaf.*" 
increase of agricultural capital gradually occasioned the discontinu- 
ance of other kinds of steelbow, strong expediency has rendered it 
proper that these articles should continue to be steelbow even in 
the best cultivated parts of the country. Manure being indis- 
pensable for proper cultivation, and being seldom to be purchased 
except in the immediate neighbourhood of large towns, an incom- 
ing tenant would be devoid of the means of culture unless he were 
to receive the manure made, but not used, by the outgoing tenant. 
The same principle applies to straw, fodder, and the other materials 
forming essential ingredients in the composition of manure, which, 
therefore, it is important to retain upon the farm in order to bo 
converted into manure. Although these objects can be, and are, 
attained by other provisions, it is a common and a convenient mode 
of attaining them by contracting that the manure, straw and fodder 
shall be steelbow goods, either during the whole currency or during 

^ Butter v. M'Yicar, ut mp, ' Oideis to Commissaries, A. of S. ttt 

' Boyd V, BuBsel, ut «iip« M^p.; 2 Baokt. iiL 173. 

^ Supra, sec. L of this chap. p. 327. 
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such a part of the lease towards the expiration as shall be deemed 
requisite.! By a declaration that they are steelbow, it is assumed 
that they are given by the landlord, and are to be returned to him; 
or, what is equivalent, delivered to the incoming tenant, to whom 
the landlord has conve > od his right to them. A sufficiency of manure 
and of the materials for its formation are thus permanently retained 
upon the farm. The necessity for this precaution may, [317] 
perhaps, at some not very distant time, be superseded by the use 
of other manures discovered by means of those chemical researches 
towards which the attention of agriculturists has of late been so 
successfully directed. But in the actual state of the science of 
agricultural chemistry it would be premature to relax the restric- 
tive provisions. 

These provisions being necessarily embodied in special clauses, 
the details will be more aptly examined when treating hereafter 
of the purport and results of the several clauses of the contract of 
lease. At present, therefore, their general aspect only shall be 
considered. 

^ihmim of ^^ ^be older Style Books a clause is inserted as having been 

Jjj^^ "» observed in leases, which purports that, as the lessee has got the 
whole dung upon the farm " for the labouring of bear land," and a 
certain quantity of hay, he boimd himself to leave as much dung 
and the same quantity of hay.^ The clause has been expressed in 
various modes in modem leases. Ist^ The form may be that of an 
explicit declaration that the lessee shall leave the manure and straw 
upon the premises " in steelbow " at the conclusion of the lease.* 
Or 2d, The lessee may be prohibited from disposing, during any 
period of the lease, of any part of the produce except cattle or 
grain thrashed out, unless with the consent of the lessor, and under 
the condition that the lessee shall bring otherwise a quantity of 
putrescent manure equal to what might have been derived from the 
commodities carried oflF the farm.* Or Sd, There may be inserted 
a general declaration that the lessee shall consume by means of 
his stock the whole straw and fodder, and lay upon the lands the 
whole dung which shall be made, and that he shall not sell any 
part of the dung.* 
Constrnc- Where a provision creating steelbow exists, it has been so con- 

strued as fairly to accomplish the object contemplated, although 
the terms be apparently narrow. In consequence, where a farm 
was a steelbow farm in so far as regarded the straw, it was argued 

! Bell's Pr. 1261, 1264. * 1 Jurid. StyL 3d edit 687-8. 

> Spotts. StyL 367. « 1 Jurid. Styles, 4th edit. 470-1. 

« 1 Jurid. StyL 2d edit 638, and 3d 
edit 687-a 
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that it followed of course that the dung could not be carried off in 
consistency with the obligation thence arising ; and it was held 
that the lessee could not sell the dung, which if not used went with 
the land.^ Although the authority of this case has subsequently 
been shaken, as containing a general rule relative to the applica- 
tion of manure to the land, yet on this doctrine it has continued 
unimpeached ; ^ and it has been said with relation to it " that the 
farm was steelbow/' and *^ that the tenant could not sell an ounce 
of dung."* 

Nor, with relation to manure and its materials, has the prohibi- ProbibiUon 
tion [318] to sell been limited in the case where there were inserted uretmpuSf 
stipulations directly or necessarily constituting those articles to be *" ^®*^ 
steelbow. A prohibition to sell, or in other words, the constitution 
of steelbow, was held to be a part of the implied obligations of a 
leased On this principle, it was laid down that a tenant cannot 
sell fodder off his lands unless he either bargain with the purchaser 
for the dung produced, or purchase as much for the use of the farm ; 
and therefore it was decided that a lessee was not entitled to dis- 
pose of any part of the fodder raised upon the farm, except hay and 
the straw of his outgoing crop, although there was no clause in the 
lease expressly prohibiting him from selling it.'^ And in a subse- 
quent case the rule was recognised as applicable, not only to the 
original or principal lessee, but also to assignees and sublessees/ 
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As formerly mentioned, those subjects of the contract of lease 
which remain to be discussed do not involve a right to the soil or 
its adjuncts, but consist of a right to certain privileges, or of a con- 
veyance to certain profits.^ Of this class a lease of the right of 
taking game is now one of the most common. A lease of game 



iFemie v. MitdieU, 1767, Mor. 
15.260-1. 

* Berry v. Allen, 17 Jan. 1827, F.C. 
130, 5 S. 212. 

^Per Lord AUoway in Berry v. 
Allen, ut sup., 6 S. 219^ 

* 2 Ersk. vi. 39, Note f ; 2 Stair, ix. 
43, Note a, No. iv. (by Biodie). 

«Pringle V. M'Muido, 1796, Mor. 
6576 [see below voL iL] 



E. Northesk v. Rolland, &c., 1797, 
Mor. 15,254 ; Stair, Note, ut sup. 

^ A lease of a railway nuiy* theoreti- 
cally be deemed exceptional to some 
extent, but practicaUy it most so be 
dealt with by reason of the great sub- 
ordination as to soil and its adjuncts, 
and other qualities. 
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Two kiiidi may be of two kinds. First, There may be a lease of land stocked 
itSm!* ^^^ game of a particnlar kind, and let for the exclnsiye purpose 
of maintaining the game, combined with the exclnsiye privilege of 
taking it. And Second, There may be a right to take game granted 
to a person different from the lessee of the lands. Leases of game, 
unknown until a recent period, have of late become frequent and 
important, and constitute a considerable source of reyenue to 
landed proprietors. 



Section L — ^Principle and Tenob of Lease of Game. 

^rt^ This species of lease, which is of a peculiar nature, rests upon 

^aoMtawe. the principle that the proprietor of land transfers to another, for a 
[319] yaluable consideration and a limited time, the right which 
l**»4^«- he has of hunting and shooting upon his lands, and of prohibiting 
all others from entering upon them for that purpose. This prin- 
ciple arises from the combination of the following rules : — \8t, A 
proprietor is entitled to prevent all persons, however qualified, from 
hunting or taking game upon his grounds, whether inclosed or un- 
inclosed.^ 2(2, Neither the lessee of the lands nor any one else can 
prevent the proprietor from pursuing and taking game upon his 
own grounds.^ 3(2, By the constant usage of Scotland, a qualified 
person may grant permission to shoot over his own lands to a 
person who is not himself qualified ; and a person so having per- 
mission from a qualified person may lawfully have in his posses- 
sion the game which he has kiUed in virtue of such permission.' 
But 4dhy The right of shooting is not the constitution of a sepa- 
rate tenement, but merely the delegation or communication of a 
certain privilege.* 
Tendency to While hitherto no alteration on the principle of such a lease 
^TicMM h^ h^^n explicitly recognised, a material alteration on its legal 
J^^J^ ^' results appears to be in progress, by which it is becoming more 



1 2 Ciaig, yiii. 13 ; 2 Stair, ill. 76, and 
Note c (by Brodie); 2 Bankt. i. 7; 2 
Eisk. vi. 6 ; Bell's Pr. 049 ; 2 Hutch. 
650 ; Tail's Justice of Peace 136 ; 1565, 
c. 51, 1685. Watson v. E. Eirol, 1763^ 
Mor. 4991. M. Tweeddale v. Dal- 
lymple, 1778. Mor. 4992, Hailes 790, 
6 B. S. 475. E. Breadalbane v. Living- 
stone, 1790, Mor. 4999, Hailes, 1084 ; 
afr. 1791, 3 Pat 221. 

2 2 Ersk. vi. 6 ; Bell's Pr. 953, 1224, 
1226 ; More's Notes, cclv. ; Stair, ut sup. 
Note c (by Biodie) ; 2 Hutch. 551 ; Tait, 



ut nip. Ronaldson v. Ballantyne, 1804, 
Mor. 15,270. E. Hopetoun v, Wight, 
17 Jan. 1810, F.C. 507. M. Tweeddale 
V. Soniner, 18 June 1808 ; reported in 
note to E. Hopetoun v. Wight, ut tv/p, 

« 2 Ersk. vi. 6, Note ; Bell's Pr. 950 ; 
Note c to Stair, ut awp.i Tait, 132. 
Trotter v. Macewan, 8 July 1809, F.C. 
406. « 

* Bell's Pr. 951, 952. Pollock, Gil- 
mour, & Co v. Harvie, 5 June 1828, F.C 
968, 6 S. 913. 
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assimilated to a lease of the productive powers of land. By the 
1 and 2 Will. IV. c. 32 (6th Octoher 1831), certificated persons 
may sell game to licensed dealers ; and under that law the sale of 
game is now open and avowed.^ Gkme has in consequence be- 
come an object of traffic, and so the Courts have dealt with it in 
considering the effect of a lease of it. The widow of an heir of JjJJ^J^^ 
entail was found to be entitled to an annuity of one-fourth of the "*2J™*^*' 
rents, and it was held that the rent derived from letting the game 
on the estate was to be taken into calculation in computing the an- 
nuity.* The doctrine was laid down by the Lord Ordinary (Mon- 
creiff), with whom the Court concurred, that the practice of letting 
ground on account of the game and the profitable returns obtained 
from it have altered the [320] nature of such property; that the 
ground is let for a rent, which return is to be deemed a portion of 
the actual rent of the land part of the estate. The doctrine of 
this case was confirmed in a subsequent one by the opinions of a 
majority of the whole judges, and it was solemnly decided that in 
ascertaining the amount of provisions which may be granted by an 
heir of entail in possession, the annual rent of game let and in the 
use of being let is to be taken into computation.^ The doctrine 
was confirmed on the last resort, and the confirmation was accom- 
panied by the expression of strong and decided opinions. It was 
said that where sheep were laid aside and the ground used exclu- 
sively for the rearing of grouse, there could be no reason why, if 
the produce of the ground is so devoted, the profit thence arising 
should not be considered the annual rent of the land just as much 
as if the produce was devoted to the feeding of wild or tame stock, 
for it is a rent received substantially for the use and occupation of 
the lands.^ In a subsequent case there was an extension of the 
principle when it was held that the value of the shootings on the 
locality-lands of an entailed estate, although they had not been pre- 
viously let, were to be taken into computation along with the 
value of the other shootings in ascertaining whether the provi- 
sion made by way of locality exceeded the amount allowed by the 
entail* 

The data on which the computation was to be made were in Compnt*. 
one case held to be that, in calculating the annuity the value of mzraities 
the game-rent was to be computed according to the rent received "uSL 

■ 

1 Woodfiall by Wollaston, 667, Beira * Per Lord Campbell in MTherson «. 

Pr. 964. MTherson, 13 Aug. 1846, 6 BeU'a App. 

■ M'Pheison v. M'Pherson, 24 May 280. 

1839, F.C. 873, 1 D. 796. * Menziea v. Menzies, 10 March 1862, 

s Sinclair v. Lord Duffos, 24 Nov. 14 D. 661, 24 Jar. 366. 
1842, 6 D. 174, 16 Jur. 40. 
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prior to the husband's death, and (bj the widoVs consent) was 
to be calculated according to an average of the rent re- 
ceived during the year in which he died and the five preceding 
years.^ But in a subsequent case it was held that the valuation 
must be as at the death of the former proprietor, and according to 
the fair rent that would have been obtained for the shootings had 
they been let then in the ordinary course of management, but 
without the mansion-house, the lessee being left to provide himself 
with house-accommodation.' 

There is a recent case which it may be deemed tends to dero- 
gate from the doctrine of the previous decisions, for it was held 
that expenditure on shooting-lodges does not come within the sta- 
tutes as an improvement on the land of an entailed estate. But if 
a rent for shootings is one received substantially for the use and 
occupation of the land, there maybe reason to deem that a shootiug 
lodge, which, if not an {321] indispensable accessory, is an im- 
portant one, is an improvement of the land let for such a purpose, 
as much as a convenient steading would be on an agricultural farm 
and the rejection of the claim would appear to indicate a repudia- 
tion of the doctrine of the precedents.^ But this result being in- 
ferential only, the question not having arisen in foro contentioso, 
and there having been apparently no detailed discussion or opinions, 
it is not subversive. WbUe the doctrine which the decisions estab- 
lish is in accordance with equity and the actual state of the re- 
turns from landed property, it places the contract which it affects 
in an anomalous position ; for, without raising game to the rank of 
an adjunct of land, so that a lease of it may be protected by the 
Statute 1449 against singular successors, it recognises the rent as 
forming a portion of the land part of the estate, and therefore as 
issuing from the soil or its adjuncts.^ 

[It has been held that a lease of lands for sporting purposes, 
whereby the lessee has the exclusive occupation of the lands — ^which 
T^"«ciu- are not capable of being occupied profitably for other purposes, is 
Bive posses- ygji^j against singular successors ;'^ and an opinion was expressed 
by Lord Kinloch that — "supposing the lease had been one of 
shootings merely," it would have been competent for an heir of 
entail to grant it. " Whatever was at first held theoretically, I 
think the progress of society and the practice of the country have 
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1 MTheraon v. MTherson, 16 Feb. 
1843, 6 D. 661. 

' Menzies v» Menzies, 10 July 1855, 
17 D. 1090, 27 Jur. 654 ; [afF. 29 July 
1861, 23 D. (H. L.) 16, 33 Jur. 718.] 

•Duke of Athole, Pet, 3 July 1865, 



17 D. 1016, 27 Jur. 517. 

* Vide Irvine on the Game Laws, 2d 
edit. (Leases of Qame), 36-8. 

fi [Faiquharson, Pet., 3 Nov. 1870, 9 
Macph. 66. See E. of Fyfe v. Wilson, 
14 Dec. 1859, 22 D. 191.] 
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now placed shootings in the common category of property, and 
given to a lease of shootings the proper character and legal effect 
of leases generally ."^ In an earlier case a lessee of shootings was 
held to be an occupant of lands and heritages, and therefore liable 
to an assessment for the poor under 8 and 9 Vict. c. 83.^ 

But the rule in Pollock, Gilmour, k Oo.,* that the Act of 1549 
does not protect an ordinary lease of shootings against singular 
successors, has not been overruled.^] 

1st, Lease of a Deer Fobest. — While the lease of a deer forest Art 2.~ 
is peculiar, it approaches more nearly to an ordinary lease of land xJ^. ^ 
than does a mere lease of the right of taking game. The real sub- 
ject-matter of the lease is, not the land, but the deer with which it 
is stocked. But as the land must be strictly appropriated to feed* 
ing and preserving them, the lessee of the deer must also be the 
lessee of the land.^ The land, therefore, is let for a yearly rent Or 
grassum, with the exclusive right and privilege of killing the deer 
(the other game being also ordinarily included), and with the con- 
sequent right of debarring the lessor from putting any other stock 
upon the land. The counter obligations are, that the lessee shall 
put no other stock upon it ; and that he shall so use his privilege 
of killing the deer that the stock shall be duly preserved, expressed 
by the terms '' that he shall use his right in a fair and sportsman- 
like manner.^ 

The construction of such a lease has recently been subjected to Eari of 
discussion and decision.' A deer forest was advertised to be let. ^^^Sol 
In a correspondence with an intending lessee, an assurance was 
given by the proprietor that there were seven hundred head of 
deer in the forest, and that he had killed thirty-Uve head of stags 
the preceding season. The intending lessee sent his gamekeeper 
to visit the forest. He did so along with the proprietor in the 
month of May. The gamekeeper saw only four or five lots of deer, 
with about nine or ten stags among them ; but the proprietor gave 
him the same assurance as he had previously done in writing. A 
lease was then entered into; but the lessee, as averred, found, 
after repeated trials during the shooting season, that the forest was 
[322] not frequented by stags, but only by hinds. An action of re- 

^ [Stirling Ciawfoid v. Stewart, 6 * [An example of this exdnaiye oc- 

Jnne 1861, 23 D. 965.] capation of the land, and its le^ le- 

' [iSupni, p. 332, Note.] smt, is foimd in the case of Faiquhanon, 

*[See Birkbeck v. Ross, 22 Deo. citj 

1865, 4 Macph. 272, where Loid Bar- * Append. No. xvi. 

caple decided in conformity to the role * £. of Wemjss v. OampbeU, 6 Jane 

xefeiied to. Dawson v. Stewart, 20 Oct 1858, 20 D. 1090, 30 Jnr, 537. 
1869,8 Macph. 10(Eegn. AppealConrt).] 
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duction of the lease having been raised, it was held by a majority 
of the Judges that the pursuer, although he had sent a gamekeeper 
to inspect the ground before entering upon the lease, was entitled to 
an issue to try whether what was let was a deer forest, and whether 
he had entered into the lease under essential error as to the sub- 
stance of the contract, and an issue to try the question was accord- 
ingly adjusted. The opinion of the majority of the Court was rested 
on the ground that the land having been let as a deer forest, the 
purport of which was matter of notoriety, and it being averred that 
it was not a deer forest, the pursuer was entitled in the form of a 
reduction to ascertain whether he had obtained possession of the 
subjects stipulated for under the contract. The ratio of the opinion 
of the Lord Justice-Clerk (Hope), who differed, was, that the lessee 
was barred from challenging, by reason that it lay on him, before 
entering into the contract, to ascertain the true nature of the 
subject, and that he had made inquiry, which, although fallacious, 
debarred challenge.^ There appears to be considerable force in 
this ratio. 

Ordiiuoy 2d, ORDmABY Leasb OF Game. — The touor of an ordinary lease 

gime lease. ^| game is, that for a grassum or yearly rent there is granted to 
the lessee and his heirs the whole game upon the lands, with the 
sole privilege of pursuing, killing, and taking the same during the 
time specified, the lessee being bound so to use his right as that 
Babbiti. ^^^ breed may be preserved.* [A lease of the " whole game and 
shooting of every description " on certain lands, " with the sole and 
exclusive right of hunting for and killing the same in terms of law,* 
was held to include the right of shooting rabbits to the exclusion 
of the landlord and those deriving right from him, without pre- 
judice to any question as to the agricultural tenants' right to kill 
rabbits if destructive to their crops.*] 

Art. 9 — Whether there is, independently of actual stipulation, a power 

^'iSkj ^ *^ assign or sublet, is an open question. Where the tenant of a 
potaerto large estate had a right to the game and to appoint gamekeepers, 
«32?/^ it was held that he had a right to exclude persons not having his 
permission to hunt, shoot, or kill game.* But as a right to give 
permission is here assumed, the right of doing so for a valuable con- 
sideration, or, in other words, of subletting, appears to follow. A 

1 The juiy found that the lease was mour, and Co., ut sup,, art. L of this sec 
bad, the proof establishing a hind, but p. 332. 

not a deer, forest. ^ [North and George v. Gumming, 2 

2 Append. No. xvii.; Pollock, Gil- Dec. 1864, 3 Macph. 173.] 

* Innes v. Partridge, 1826, 4 S. 761. 
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right to protect the game is, indeed, prominently brought forward, 
but this may have arisen from the peculiar position of the lessee, 
whose lease had been reduced by the Court of Session by a judg- 
ment which was under appeal ; and therefore permanent permis- 
sion to take the game could not be contemplated by the Court in 
the interdict case. This, however, does not impugn the general 
inference to be drawn from the doctrine of [323] the case. Even 
although there should be no such power, there is reason to think 
that assignees and sublessees would be admitted unless expressly 
excluded; because, although some of the elements of delectus personce 
might be deemed to exist, the law has a repugnancy to the ex- 
tension of that doctrine, and it is practically disregarded in such 
leases, as they are often granted, after advertisement, to mere 
strangers.^ 



Section II. — ^Exclusion of Power of Leasing Game. 

In cases where there exist rights subordinate to the right of Semtade of 
property, the power of leasing game is excluded, let, A servitude Som^n^jT 
of pasturage does [not] include the right of killing, and consequently 
of leasing game on the servient tenement.^ 2d, In a case of com- 
monty it was held that, perhaps as an ordinary use, one joint pro- 
prietor may himself be entitled, without the consent of the other, 
to shoot on the common ty, or even gratuitously to grant permission 
to his friends to shoot there ; but that a grant of a liberty to shoot 
" made by a lease for a rent" was not at all an ordinary use of the 
commonty, and therefore it was not effectual without the express 
consent of both of the joint proprietors.' 

3ci, A person having a Jus aucupandi over a forest, the property prfyflege of 
of another, may lawfully exercise the right, either personally or by f^i^|"j[ 
his gamekeeper duly authorised, or by any qualified friends whom '»«*• 
he may permit, whether his tenants or not, or whether he be per- 
sonally present or not, provided he do not exercise it abusively, or 
encroach unreasonably, or absorb the general right of fowling as 
well as of hunting belonging to the proprietor of the forest.* 
Throughout this case the opinions embody a limitation to gratuitous Aboyne v. 



Innes. 



^ rSee, con^ opinion of Lord Einloch Peace, 135. Forbes v, Anderson, 1 Feb. 

in R of Fife v. Wilson, 24 Dec. 1864, 1809, F.C. 121. 

3 Macph. 323 ; and see North and ' Ersk. ut swp, Campbell and Stewart 

QeoTce v. Cumming, 2 Dec. 1864, 3 v, Campbell, 24 Jan. 1809, F.C. 100. 



Macph. 173.] . * 2 Enk. vi. 6, Note 83; Stair, Note, 

1813, F.C 

Pat. 444. 



> 2 Ersk. vi. 6, Note; 2 Stair, iii. 76, iU swp. E. Aboyne v. Innes, 22 Jan. 
Note c (by Brodie); Tait's Justice of 1813, F.C. 384 ; bS. 10 July 1819, 6 
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permission, and it was expressly said that if the possessor of the 
right was to farm it out, or convert it into a means or engine of 
profit or advantage, the proprietor of the forest would be entitled 
to interfere.^ Combining these views with the doctrine that the 
possessor could not absorb or exclusively use the right of fowling, 
the power of leasing appears to be excluded, notwithstanding an 
opinion that the tenants of the mansion-house might shoot.* But 
that opinion seems to make it difficult to draw a distinction 
between letting that house with the privilege of shooting and let- 
ting a right to shooting. In a subsequent case, where there was 
in a sasine a reservation in favour of two individuals and their 
families, and persons residing with [324] them, of a right of shoot- 
ing over certain lands, the Court refused to limit the exception to 
the families, &c., of those individuals.' But a power of leasing, in 
opposition to the doctrine of the preceding case, does not appear to 
have been contemplated. 



CHAPTER XV. 

TOLLS, FEREIES, AND CUSTOMS. 

A right to levy duties or imposts for public purposes, or as mat- 
ter of patrimonial interest, is in many instances vested in public 
bodies and individuals. Of this description are the dues of tolls, 
ferries, markets, and harbours. To secure a specific sum, the 
administrators or proprietors of such rights generally let or farm 
them for a limited period. 

Section I. — Tolls. 

1. Roads, — Toll duties being the creation of statute, are neces- 
sarily regulated as to amount, modes of levying, and similar details, 
by the statute, special or general, by which they are imposed.* The 
General Broad Acts are 4 Geo. lY. c. 49 (4th July 1823), and 1 and 
2 Will. IV. c. 43 (15th October 1831).^^ It has been held, first, 
that each local Act is to be read as if the general Act were incorpo- 

^ Pw Lord Jnetice-Clerk (Boyle). ^ 2 Bankt yiL 25, and Obs. on Law 

> Ptr Lord Glenlee. of England, eod. Tit. 11 ; Bell's Pr. 

> Carnegie v, L. Kintore, &c., 15 Dec 661; 2 Hutch. 489-92; Tait's Justice 
1869, 8 S. 251. [See, on the construe- of Peace, 161-2. 

tion of such clauses, D. Richmond v. ^ [The Q^neral Statute Labour Act ifl 
Duff, twpra, p. 279.] 8 and 9 Vict c 41.] 
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rated in it;^ and second, that all regulations in local Acts not in- 
consistent with the rules of the general Act are effectual notwith- 
standing the extension of that statute.^ 

In leases of tolls there are let the toll-duties, comformablj in 
amount to the provisions of the Act imposing them, which may be 
collected at the different turnpike gates or bars erected at the dif- 
ferent places described in the lease, and at any bar which may be 
altered or erected during the currency of the lease at the different 
stations at which the trustees are empowered to erect them, with 
the exception of the tolls on mail coaches, which cannot be farmed. 
Full power and warrant are given to the lessees to demand, uplift, 
take, collect and receive the toll-duties. Where trustees arecompod- 
Authorised to compound, and have compounded, with individuals, xX.'^' 
the [325] lessee is entitled to receive the composition specified in 
the lease. Sut a composition made by the trustees is binding on 
the lessee. A lessee obtained a right to certain toils under articles 
of roup, which reserved a right to the road trustees to make com- 
positions for the toll-duties on omnibuses carrying passengers. The 
trustees at a meeting fixed the tolls to be paid by an omnibus at a 
rate paid for a period of several months previous, during which it 
had run at a modified rate. An action was raised by the lessee 
against the coach-proprietors for the full rate. It was held that 
the fifty-third section of 1 and 2 Will. lY. c. 43, warranted the 
procedure of the trustees, and that the lessee was not entitled to 
recover the full tolls.' 

Along with the duties, the toll-house, toll-bars, weighing- 
machines, and similar apparatus are granted to the lessee. 

[It was held that the limitations of actions to six months from Limitatioii 
the date of the wrong complained of, in the 118th section of the **^ ^^^'^ 
Act 1 and 2 Will. IV. c. 43, did not apply to an action by a tacks- 
man of tolls against the road trustees for repetition of rent and 
damages for non-implement of the conditions of let.^ 

The (General Road Act gives the Sheriff jurisdiction, which is jnriidietioiu 
final, over tacksmen of tolls on the complaint of the clerk or trea- 
surer of the road.] * 

2. ToU8 on Canals.— The 8 and 9 Vict. c. 42 (21st July 1845), ToHs on 
is entitled "An Act to enable Canal Companies to become Carriers ^^'■"^ 
of Groods upon their Canals.'' By the first section, proprietors, 

^ Bell's Pr. %U gup. Simpson v. Har- ' Macdonald v. Philp, &c., 19 June 

ley, 25 June 1830, F.C. 803, 8 S. 977. 1847, 9 D. 1300, 19 Jur. 65a 

Wilson V. Leith Walk Tr., 1831, 9 S. « [Somerrille v. Gordon, 23 Dec. 1842, 

725. 5 D. 383, 15 Jur. 171.] 

* Bell's Pr. ui9up. Baillie, &c. v. Mac- « [Erskine v. Ken, 15 Dec 1857, 20 

kenzie, 1826, 4 S. 834. M'Callum v. D. 277.] 
Speirs, 1827, 5 S. 541. 
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trustees, or undertakers of canals, have the necessary powers. By 
the eight section, canal companies may lease their tolls and duties 
to any other canal or navigation company for any period not ex- 
ceeding twenty-one years, and the letting must be after certain 
notices. According to the ninth section, the lessees and their 
nominees are to be deemed the collectors of the tolls let, and are to 
be liable accordingly. In terms of the tenth section, if the lease 
become voidable by the failure of the lessee to fulfil the stipula- 
tions, or by his being in arrear of rent for twenty-one days, a 
Justice of Peace may, on application, enter the premises and remove 
the lessee and take possession of the property belonging to the lessors. 
By the eleventh section, on such possession by the lessors the 
lease shall be void, except as to the remedies for recovery of the 
rent and for unperformed stipulations, and the company may relet 
the tolls and levy them during the prosecution of their remedies. 
According to the twelfth section, the Act does not extend to canals 
and navigations the property of which is vested in shareholders, 
unless it shall have been adopted by them at a meeting called and 
governed according to rules laid down in the statute ; and by the 
thirteenth section the Act does not exempt canal companies from 
the operation of any General Canal Act. 

There is a partial repeal or modification of this statute by the 
21 and 22 Vict. c. 75 (2d August 1858) [made perpetual by 23 and 
24 Vict. c. 41, 8. 1], by the third section of which it is enacted that 
notwithstanding anything contained in the previous statute, "it 
shall not be lawful for any canal or navigation company, being also 
a railway company, or entitled to work any railway constructed 
under the authority of any Act of Parliament, hereafter to accept 
a lease of the whole or any part of the undertaking of any other 
railway and canal [326] company, or of any canal or navigation 
company, or of the tolls, dues, or charges upon or in respect of the 
whole or any part of any such undertaking, except under the 
powers of some Act or Acts heretofore passed or to be hereafter 
passed, in which the parties to any such lease shall be specifically 
named and authorised to enter into the same." 



Section II. — Ferries. 

Ferries are created either by a Special Act of Parliament, when 

pmite they are styled Public, or by a grant from the Sovereign to a parti- 

*"**** cular person, when they are styled Private. In the former case the 

right is ordinarily vested in trustees, and the amount of rates to be 



PnUieand 



B. n. 0. XY. 8. II.] 



FEBBIES. 



341 



levied and the other details must necessarily be governed by the 
statutory regulations. Where there is an ordinary grant, or where 
the statute leaves the rates open to the operation of the ordinary 
rules, the Justices of Peace are, by a series of statutes explained by 
decisions, empowered to regulate the amount. And where there 
are statutory provisions, as by the 20 and 21 Vict. c. 148 (17th 
August 1867), section fifty-second, relative to the ferry-boats, the 
lessee must take his right subject to them.^ In consequence, where 
there is a lease the lessee must take his right subject to the altera- 
tions which such regulations may affect. 

The grant of a ferry implies a power of imposing a duty ^jgro Profits of 
^ere, and a ferry is a patrimonial right upon which moderate £7et"*^ 
profits may be made.^ These consequently may be let or farmed, 
A lease of a ferry is a contract which has been long recognised, 
and in dealing with it and illustrating it the same phraseology is 
used as is applied to a lease of heritable property.^ 

1«^, The lessor grants to the lessee the vessels, if such belong 
to him, as steam-boats, sail-boats, cutters, and ferry-boats, with 
their appurtenances, as specified and contained in an inventory 
referred to in the lease.* 

[327] 2d, There is conferred the exclusive right of navigating 
the passage or ferry in so far as it belongs to the lessor, and al 
right which the lessor has to the harbours, piers, quays, and landing- 
places, and of levying the duties vested in him at the date of the 
lease.^ The proprietor, and consequently the lessee, is entitled to 
'Crave an interdict against any person who establishes another ferry 
without an express grant to that effect, either within or so near 
the old one as to injure him in any respect.® At one time it was 
held that other heritors may transport themselves and their fami- 
lies or others gratuitously across, but not for hire, so as to interfere 
with the right of ferry.^ There was afterwards introduced the 
limitation that no person can be carried over gratuitously except 
the owner, his family, servants, visitors, and persons in his employ- 



1 2 Bankt. iii. 5, and 2 Bankt vii. 24. 

1 Ersk. iv. 14. Bell's Pr., sec 652-a 

2 Hutch. 492^. Tait, 151-3. 1669^ c. 
16; 1670, c. 89; 1686, c. 8; 6 Geo. I. c. 
30; 4 Geo. IV. c. 66; 3 and4 WilL IV. 
•c. 33. Mags, of Montrose v. Scott, 1755, 
Mor. 4167. E. Moray v, Mags, of King- 
hom, 1762, Mor. 1988-90. Justices of 
Peace of Midlothian and Fife v. Gal- 
loway, 1775, Mor. 7620. Martin v. 
Easton, 1830, 8 S. 952. 

> 2 Ersk. vi 17 ; Bell's Pr. ui «ip. 
M!ag8. of Montrose v. Scott, vX mp. 



« Taylor v. Brown, 1800, Hume 30a 

* App. No. xviii. 
^ App. No. xviii. 

* Campbell v, Campbell, 18 Jan. 1815, 
F.C. 146; [aff. 18 Feb. 1819, 6 Pat 417.] 
FeigusoEL &c V. Macdowall, &c, 18 Jan. 
1815, F.Cf. 152. Trs. of Kinghom Ferry 
V. Crighton, 1821, 1 S. 220. [Mags, of 
Kirkcaldy v. Greig, 18 July 1846, 8 D. 
1247J 

' Tarbet v. Bpgle, 1731, Mor. 4167. 



942 



[b. n. a XY. 8. n. 



ment.^ But an interdict was refused (a bill of suspension having 
been passed to try the question) against the proprietors of steam- 
boats landing and receiving passengers at a certain point on a river^ 
in their passage np and down the river, in alleged violation of a 
right of ferry.* 

8c2, Where there is a ferry-honse or other property attached, it 
is generally let along with the feny.' 



SscnoN III. — Customs. 



AnMMmt of 

CDStODU 

leTiaUe. 



Customs, imposts, or dues, are certain duties leviable upon com- 
modities brought into harbours or burghs, or sold in markets. 
They occasionally belong to individuals, but generally to burghs or 
other communities, and are established either by statute or imme- 
morial usage, founded on a grant from the Crown.^ 

[328] The lessee must take the custom or impost both in kind 
and amount, conformably to the usage established at the date of his- 
lease. Where an agreement fixing the amount was made between 
the proprietor and the dealers, it could not be altered without the 
consent of parties.* Nor has the proprietor of the custom power 
either to vary its kind by impositions upon articles not formerly 
subjected, nor to add to its amount. Such powers are vested in 
Parliament alone.® In consequence, where magistrates levied an 



^ Martiii r. Thomson, 16 June 1818, 
F.C. 638. [Weir ©.Alton, 26 May 1868, 
20 D. 968.] 

* Hunter v, Napier and Mackenide, 
1830, 9 S. 86. 

' [See, as to the nature of a right of 
feiiy and adjuncts, such as houses and 
piers, Baillie v. Hay, 20 March 1866, 
4 Macph. 626.] 

^ 1 Craig, ZY. 16; 2 Stair, L 6, and 
iii 61; 2 Ersk. vL 17; Bell's Pr. 664-8, 
664-6. Mags, of Lauder v. Brown, 1764^ 
Mor. 1987. E. Moray v. Mags, of King- 
horn, 1762, Mor. 1988. Boog and 
Thomson v. Mags, of Burntisland, 1776, 
Mor. 1991. Tod v, Mags, of St. Andrews, 
1781, Mor. 1997. Feigusson o. Mags. 
of Glasgow, 1786, Mor. 1999. Skene v. 
Boss, 1794, Mor. 7401, Bell's Cases, 46. 
Incorp. of Heshers of Glasgow v. Mags. 
of Glasgow, 16 June 1802. Mags, of 
Edinburgh v. Fleshers of Edinburgh, 
1799, Mor. (Burgh Royal) App. 6 ; rev. 
24 June 1802, 4 Pat 376. Reid and 
Mags, of Edinburgh v, Boyd, 6 Dec 
1810, F.C. 72. Fleshers of Kirkcaldy 
V. Mags, of Kirkcaldy, 17 Dec 1822, 2 



S. 96. Cowan v. Mags, of Edinburgh, 
22 Feb. 1828, F.C. 609, 6 S. 686. 
Christie v. Landale, 16 May 1828, F.C. 
870, 6 S. 813. Mags, of Dunbar v. 
Kelly, 1829, 8 S. 128, 2 D. and A. 66. 
Hill V. Mags, of Edinburgh, 1829, 8 S.. 
449, 2 D. and A. 223. Campbell & Co. 
V. Mags, of Edinburgh, &c, 6 July 1839, 
1 D. 1174, 11 Jut. 606. [Mags, of 
Linlithgow v, Edin. & Glasgow Ry. Co.^ 
17 July 1846, 7 D. 1071, 17 Jur. 664; 
29 May 1849, 21 D. 1216 ; rev. 28 July 
1869, 21 D. (H. L.) 16, 3 Macq. 691, 
31 Jur. 680.] 

^ Fleecers of Glasgow v. Mags, of 
Glasgow, utmp. 

• 2 Stair, iii. 61, Note (by Brodie). 
Mags, of Lauder v. Brown, E. Moray v, 
Mags, of Eanghom, Boog and Thomson 
V, Mags, of Burntisland, Tod v, Mass.. 
of St Andrews, Judgment of H. of L. 
in Mags, of Edinburgh v. Fleshers, 
Reid V. Boyd, Fleshers of Kirkcaldy v, 
Mags, of Kirkcald]^, Cowan v. Macs, of 
Edinburgh, Christie v, Landale, Mags» 
of Dunbur v, Kelly, tU sup. 
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impost (neither expressly sanctioned by statute nor supported by 
immemorial usage), after having published it in a schedule of 
duties which, contrary to the fact, bore to be conformable to an Act 
of Parliament, they were found not to be protected from repetition 
by a plea of bonajidea} But where there was, in a private Act of 
Parliament, an ambiguous clause as to the amount of dues autho- 
rised to be levied, it was interpreted consistently with the usage 
of levying as established upon proof.' 

There have been two deviations from the older law. let^ Al- 
though it was held that the lessee of the petty customs of a royal 
burgh could have no rule for charging the customs except the table 
which he received from the magistrates (which is necessarily still 
law), yet it was decided, firaty that the table might be altered by 
the magistrates;^ and second^ that the table might be altered by 
the practice which had taken place in collecting the duty/ But 
these doctrines, as already shewn, have been overruled. 2(2, For- 
merly the Court of Session exercised the power of regulating those 
duties.^ The existing rule is, that although there were certain 
cases in which the Court seems to have exercised a kind of general 
superintendence over public markets, those notions having been 
exploded, the Court does not now, nor will in future, so interfere.' 

The Statute 16 and 17 Vict. c. 93 (20th August 1853), is en- wait 
titled [329] " An Act to enable Burghs in Scotland to maintain Borgji^ 
and improve their Harbours." In conformity with the twelfth, harboow. 
thirteenth, and fourteenth sections, schedules of rates are to be 
prepared and published, and are to be finally adjusted by the Board 
of Trade. 

Harbour dues and other customs are ordinarily let from year to 
year. Kegular articles of roup are prepared, which, when followed 
by possession, constitute the title of the lessee. There are occa- 
sionally joint lessees, who, if numerous, are accounted sufficient 
mutual guarantees, and therefore no other security is demanded. 
Payment by monthly instalments, and always in advance, is the 
mode sometimes adopted.^ 



^ Mags, of Dnnbar v. Kelly, ut rap. 

* Qiidwood & Co. v, Campbell, 1827« 
6 S. 124; 1829, 7 S. 840; 1830, 9 S. 170. 

* Skene v. Roes, ui rap. 

« Id. V. Eund,, 9 Dec 1794, Bell's 
Cases, 116. [Mags of Campbelton v. 
Galbraith, 21 Feb. 1845, 7 D. 482. 
Maxwell v. Provost of Dumfiies, 1 Jane 
1866, 4 Macph. 764.] 

* Peacock v, Mags, of Edinburgh, 
1783, n. r.y noticed in Cowan v, Mags, of 
Edinburgh, ut sup.^ F.C. No. 71, p. 614. 
Feignsson v. Mags, of Qlasgow, nt rap. 



^ PerL. J.-C. (Boyle) 

)., F.a 878, 6 a 817. 



in Christie «. 
Landale, ut sup, 
^ Beport of Scotch Municipal Com- 



missioners, part ii* pP* 14-16. Glasgow 
Harbour Trast Tne reference is in- 
tended merely to give an example of 
the mode adopted where there is a good 
system of administration. Other modes 
and conditions of leasing, equally good, 
exist in other burghs and harbour 
trusts, of which there are notices in the 
Reports of the Scotch Municipal Com- 
missioners poMtm. 
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Section IV. — ^Rents, Feu-Duties, Casualties, Dues op Office, 

ETC., ETC, 

of A right to draw rents, feu-duties, casualties, dues of office, or 

woti, duties, giu^iiar emoluments, may be granted in the form of a lease.^ 
Leases of the rents or maills and duties of an estate or houses 
under tenantry, and of feu-duties, are more particularly mentioned.* 
Such leases having been frequently granted by royal burghs, were 
made the subject of statutory regulations, and often occur in the 
Books and decisions.* And in a case comparatively recent the 
validity of such a lease granted by a proprietor was recognised.* 
But in modem practice leases of that nature are rare ; ^ and where a 
right to rents or maills and duties is given, it is ordinarily by 
assignation/ Under the same general class might be ranked a 
lease of services prestable by tenants,' but which is very rare. 



OHAPTEB XVL 

LEASES OF WHICH EXCLUSIVE PRIVILEGE FORMS 

THE ESSENCE. 

PriTiieges [330] In ouc class of leases the contract consists of a right to 

JJJjf^ ^^ heritable property, combined with a conveyance to the lessee of an 
exclusive privilege from which pecuniary returns are to be derived. 
The essence of the contract consists in the right to the exclusive 
privilege, which must remain attached to the property during the 
currency of the lease, and the severance or deprivation of which 
would have the efEect of wholly dissolving the contract ; for the 
consideration given under the name of rent is for the right in 
cumulOf of which the profits accruing from the exclusive privilege 
form the material portion. In England there appear to exist 

^ Balfour, 200, 203, and 208 ; 2 Craig, Mackenzie's Obs. 106, 286 ; 2 Ersk. iii. 
z. 2 ; 2 Stair, ix. 3 ; 2 £ankt iz. 1 ; 2 15. Dean v. Mags, of Irvine, 1752, 
Ersk. vi. 27. Mor. 2522-3. 

^Bankt.andEr8k.i£^«up.;2Eos8'Lect ^ L. Cathcart v. Schaw, 1755, Mor. 
488, 504. Corsebum v. Pollock, 1682, 15,403 ; aflF. 1756, 1 Cr. and St 618. 
Mor. 8472. E. Damly v. Campbell, ^ 2 Ross' Lect lU sup, 
1742, Mor. 13,839. « 3 Ersk. v. 5; 1 Bell's Com. 757; 2 

» It. Cam.^. 39, sec 37 and 45, 1491, Jurid. StyL 3 ed. 343. 

' Gordon v. L. Forbes, 1774, Mor. 
15,221. 



c. 36. The King v. Burgh of Aberdeen, 
1491, Mor. 7853; 1 Cmig, xv. 16; 
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numerous contracts of lease the constitution and validity of which 
depend on exclusive privilege, or other inherent qualities having 
similar legal characteristics and producing the like results. Ex- 
amples of such contracts are afforded by the conveyance by the 
lessor to the lessee of the right to use a particular mark upon the ^J^ 
goods manufactured in the premises let, and which mark is in law 
held to be a privilege inseparably attached to the premises.^ The Qoodwai. 
privilege of selling commodities within a certain manor or similar 
district, and the consideration given for the good-will of a shop 
long established within a particular locality, may likewise be given 
as examples, and a lease of the exclusive privilege of selling books 
at a railway station has recently been recognised as valid.* 

In Scotland there are instances of such exclusive privileges 
connected with trade, but it is believed that they are rare. There 
are others of a different and better known description connected 
with institutions of dissimilar character, viz., ecclesiastical build- 
ings and places of public amusement. Examples will be given 
founded on judicial decisions, but a complete or even an exten- 
sive enumeration is unattainable. 



Section I. — Church Seats. 

In country parishes the tenant is entitled to accommodation in 
that part of the area of the church which belongs to the landlord ; 
but in towns a different system must necessarily prevail, for reasons 
which are manifest. In royal burghs the magistrates and council 
[331] have been held to possess the power of levying rents for 
accommodation in the churches, the exercise of which has, in com- 
mon parlance, been called '* letting church seats." 

The nature and extent of the right was deliberately examined Letting of 
and decided on in a recent case." The question was tried with re- byborgha. 
ference to the provisions of the ecclesiastical establishment of a ^^ jJP?J^ 
royal burgh, and to certain acts of council as to the seating of the Edinburgh, 
churches and the application of the seat-rents, and with reference 
also to the consuetude of the burgh and to the common law. It 
was held, Ist, That it was legal and competent for the magistrates 

^ [See Motley v, Downman, 3 My. cision was confirmed in a subseqiient 

and Gr. 1.] case between the same parties, unaer a 

' Holmes v. Eastern Co. Rj., 3 E. and special matter somewhat different, but 

J. 326, 3 Jur. N. S. 737. to which the same principles and rules 

• Clapperton, &c., v, Mags, of Edinr., are applicable — 16 July 1846, 8 D. 

15 July 1840, F.C. 1493, 2 D. 1385, 1130, 18 Jur. 561. 
12 Jur. 643. The doctrine of this de- 
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clauses of the statutory lease is unattainable, both, as abready 
stated, by reason of the paucity of examples and of the variances 
which must occur ; but an outline may be given of the more im- 
portant provisions which characterise it as the contract of lease. 
The contract ought to proceed on a preamble setting forth the 
execution of the agreement, and may bear as follows : — let, That 
immediately after the passing of the Act, or as soon thereafter as 
conveniently can be, the lessors shall execute and deliver in favour 
of the lessees a deed of lease in accordance with the provisions of 
the Act, for a term of years specified (probably one of long dura^ 
tion) from and after a date named. 2d, The subject-matter of the 
lease should consist of the railway works, lands^ tenements, and the 
like subjects attached to the soil (plant). 3(2, A right may be given 
to the use of the engines, carriages, and waggons, and the like 
movable articles, the terms of which require careful adjustment 
(rolling stock). Both as to the fixtures and the movable articles 
there ought to be special provisions as to the liability of upholding 
them.^ 4:th, There should be given right to levy and appropriate 
the revenue accruing from the railway and the other property 
leased. 5th, The rights, privileges, powers, and authorities given 
to or vested in the lessors by and under the statutes and conse- 
quent deeds, should be transferred to and vested in the lessees, ta 
be held and exercised in [338] name of the lessees, in the samo 
manner and to the same extent and effect as if the undertaking 
authorised to be made and maintained had been originally autho- 
rised to the lessees under the statutes and consequent deeds. 6thy, 
But the subjects, and all the powers, rights, and privileges leased^ 
shall be subject to the existing agreements and liabilities previously 
affecting them. And Ith, The rent should simply consist of a 
specific sum, payable annually, and have no connection with or re- 
lation to dividends or a participation of profits, 
guying There may be inserted a provision that the force and operation 

Genen? ^ ^^ *^® General Eailway Acts shall not be impaired by the special 
bSiw»7 statute. The Act 1 and 2 Vict. c. 98 (14th August 1838), being 
" an Act to provide for the conveyance of the mails by railways,"^ 
previses, in section fourteenth, that when a railway has been leased 
previous to the date of the Act, the lessees shall be bound by its- 
provisions ; but so that the lessees may be as individuals, and not 
as a body corporate, shall be limited as to their liabilities ; and the 
interpretation clause, sec. 19, enacts that the terms " Company of 

^The incltudon of the movable absolutely to assign them for a considera- 

articles under the contract of lease must tion, either in cumulo or payable an- 

be attended with practical difficulties, nually^ and so practically merging in 

and therefore the preferable course is the rent. 
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Proprietors," or " Railway Company/' or " Company," shall include 
lessees. The 3 and 4 Vict. c. 97 (10th August 1840), being " an 
Act for regulating Railways," and the 5 and 6 Vict. c. 55 (30th July 
1842), being, " an Act for the better regulation of Railways and for 
the conveyance of Troops," bear in their respective interpretation 
clauses (section twenty-one of each) that "Company" shall include 
lessees. The 7 and 8 Vict. c. 85 (9th August 1844), section sixth, 
enacts that daily cheap trains (parliamentary) shall be provided by 
the lessees of railways. The 9 and 10 Vict. c. 57 (18th August 
1846), being " an Act for regulating the gauge of railways," pro- 
vides, by section sixth, that where a railway is leased, the company 
having the control of the works shall be liable for penalties incurred 
by an infringement of the statute ; and by the 14 and 15 Vict. c. 64 
(7th August 1851), the Act constituting railway commissioners is 
repealed, and the powers vested in Commissioners of Railways are 
transferred to the Board of Trade. 

Decisions are contained in the Books of Reports of the Scotch DecWons- 
Courts, in which mention of leases of railway is so made as at first 
sight to indicate that matter relative to such leases, or at least 
illustrative of their nature, might be elicited, but upon a close exa- 
mination, this (it may be deemed) will be found to be erroneous.^ 
The number of decisions which it is necessary to note becomes thus 
very smalL 

1. The most important decision is one in which it was held by the oiaasow, 
Court of Session that there was a lease of a railway, that it involved IJ^r^ 
[339] the usual characteristics of the contract, and that the lessors ^gS^^ 
were liable for all the ordinary prestations of landlords or owners, <*oiiian Bafl- 
and the lessees for those of tenants. The question arose relative to puiy and' 
the interpretation of the term " owners " under the 8 and 9 Vict. c. YuiZoi ' 
83, being the Poor-Law Act. The Barrhead Railway Company was ^•^•7- 
authorised by Act of Parliament to lease their line to the Cale- 
donian Company for nine hundred and ninety-nine years, on pay- 
ment of a certain dividend as " rent" to the shareholders. It was 
declared that the lease should take effect at a certain date. The 
Caledonian Company having for some time delayed to implement 
the lease, the Barrhead Company remained in possession of the 
line of railway, and were assessed for the poor both as owners and 
occupiers. It was held — ^1*^, That the Barrhead Company were 
primarily liable for the assessment by reason of occupancy, but 
with relief against the Caledonian Company ; 2d, That on a sound 
interpretation of the statute, the Barrhead Company remained 

^ Examples of sncli decisions are 10 D. 215, 20 Jur. 58. Htmter v. N. B. 
those in London and N.-W. By. Co. v. By. Co. 13 Nov. 1849, 12 D. 37. 
Scottish Central By. Co., 4 Dec. 1847, 

28 



3M RAILWAYa [iL n. c. 

ownen of the line, notwithstandiBg the long doration of the lease, 
and were therefore assessable by reason of ownership; and ScZ, 
That the assessment was properly calcnlated on the amount of the 
dividends stipulated as rent, and not upon the diminished rental 
sanctioned to be taken for the year in qnesticm by an Act of Parlia- 
ment passed subseqaently to the impositicm of the assessment for 
that year.^ 
u. -tfirfd: The opinions of the majority of the Judges were founded on 
the position that the deed executed by the B. Company i^bs the 
contract of lease according to the usual form. The primary object 
of the statute was to empower the B. Company to grant a lease to 
the C. Company. Accordingly, by the lease executed they, in con* 
sideration of the rents or dividend specified, ^' have set, and by 
these presents, in tack and in assedation let to the said C. Com- 
pany, for the space of nine hundred and ninety-nine years, the 
railway and other subjects above specified." The rights and 
liabilities, it was declared, were to subsist " during the continuance 
of the lease." Although the administrative powers of the B. Com- 
pany, as vested with the feudal property of the soil and its adjuncts, 
were limited, they were not extinguished by the beneficial use 
and possession having been transferred by the leasing contract to 
another company; the position in law was not weakened, but 
strengthened, by the contract being a statutory lease, for the express 
object of the Legislature was to sanction that well-known form of 
contract. And while the powers and liabilities might vaiy from 
those inserted in ordinary leases, the nature of the contract could 
not thereby be subverted.' The opinion of the minority of the 
[340] Judges was, that although, as respected the railway and works, 
a lease was to be g^nted for nine hundred and ninety-nine years, 
yet that the substantial provision is a total transference of the pro- 
perty, powers, and liabilities of the B. Company being divested and 
liberated, and the C. Company invested and subjected, whereby the 
latter became the owners, which construction was strengthened by 
the equivalent being an annual dividend out of profits. The 
technical phraseology borrowed from the ordinary contract of lease 
was therefore to be deemed nominal, and as no wise derogating 
from the essence and substance of the statutory deed. 
Serened This decision was reversed on appeaL^ In the House of Lords 

ZatSk^ ^^^ question for determination was stated to be, which of the rail- 

1 Glaagow, Barrhead, and Neikton son), wldch embodies an able and con- 

R7. Co. V. Caledonian By. Co. and Abbey demied exposition of the views adopted 

Pariah of Paisley, 20 July 1855, 17 D. by the majority of the Judges. 

1148, 27 Jut. 588. » [10 Feb. 1860, 22 D. (HJi.) 1, 32 Jur. 

' Note of the Lord Qrdinaiy (Ander- 292.J 
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way companies were liable to be assessed as owners under the 
Statute 8 and 9 Vict c. 83, sec. 34. The C. Railway Company was 
held to be liable. It was said by Lord Campbell, C, "that the 
word lease is used and the word * rent ' is used although the pay- 
ment is sometimes called a fixed dividend, but tota re perspectay we 
must consider in what sense the words are used by the parties^ and 
what operation was meant to be given to them. Now, I think that 
instead of this deed operating as a lease, the intention of the parties 
was to convey the line to the C. Company, and that the C. Company 
should have all the rights and be subject to all the liabilities oi 
owners. The common law of Scotland knows no such estate or 
interest as that which was to vest in the C. Company ; and on the 
other hand, the payments to be made for the benefit of the share- 
holders in the B. Company have by no means the legal incidents of 
rent. But the Legislature sanctioned an arrangement between the 
two companies, by which, in consideration of certain periodical 
payments, the ownership of the B. line was transferred to the C. 
Company for nine hundred and ninety-nine years.'" 

The more important of the reasons of the judgment are — Ist^ Beasons of 
The extraordinary duration; 2df That the B. Bailway Company ^JX 
continued to be a corporation ; 3(2, That what was called sometimes 
"rent" and sometimes a "dividend" was exigible by every pro- 
prietor of the B. Bailway Company (who had paid a certain sum 
per share) out of the general funds or profits of the C. Bailway 
Company ; 4tthy That a lien on the B. line is given to the share- 
holders to secure to them the payment of their dividends ; 5^A, 
That these dividends were paid to the treasurer of the B. Bailway 
Company, who was to distribute them ; 6^A, That the debts and 
liabilities of the B. Company were to remain effective, and might 
be enforced against the C. Company ; 7^A, That from the date of the 
deed the C. Company was to be put in the situation in all respects 
of the B. Company, and that there was to be identity [341] for a 
thousand years save one. 

In addition to these reasons emerging out of the deed itself, u. 
there was another reason arising out of a separate transaction. By 
a local Act subsequently passed (the 14 and 15 Vict. c. 134), called 
" The Caledonian Railway Arrangements Act, 1851," four branch 
railways mentioned had been purchased by, transferred to, and 
amalgamated with the C. Company, and in consideration of such 
transfers the shareholders in the companies whose lines were so 
transferred were to receive, one of them a perpetual annuity equal 
to a certain percentage on the capital stock transferred, and the 
others fixed dividends on their shares at various specified rates to 
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be paid to their respective shareholders by the C. Company. The 
statute then recited the B. Leasing Act, and bore that the original 
shareholders of the B. Company were entitled to dividends of a cer- 
tain percentage, with contingent increase on the original shares^ 
and that the new shareholders were entitled to a certain fixed 
dividend or certain percentage on their shares, all payable out of 
the general funds or profits of the C. Company. The statute then 
bore that the annuities and guaranteed dividends are payable by the 
C. Company to the parties respectively entitled to them by virtue 
of the five Acts, and provision was made for their security by a lien 
over the railways transferred and upon the whole revenues. By 
that statute the dividends or payments were all treated as making 
up one annual sum, payable by the 0. Company in perpetuity, and 
the B. line were referred to us a line authorised to be transferred, 
not demised, to the C. Company. The inference was that the legal 
obligation of the C. Company, with regard to the several line& 
vested in them, was in every case the same, and that if they were 
owners, as they certainly were, of the four Unee of railway lately 
transferred to them, so they were also owners of that which was 
leased to them for nine hundred and ninety-nine years, except 
that at the end of that term their right as owners would revert 
to the B. Company, while in the meantime the line was authorised 
to be transferred, and the lease executed was treated as a transfer.^ 
Stirling and 2. The Statute which incorporated the Stirling and Dunfermline 
52h^^* Railway Company provided that the Edinburgh and Glasgow Com- 
Com^j pany should take a lease of their works, pay a certain percentage 
burgh and ou the amouut which had been expended, and on completing the 
luoSaj works, as the said amount [342] should be ascertained and fixed by 
^^^v^7' an engineer named in the Act. The S. and D. Company raised an 
action to compel the E. and G. Company to take up the lease, to- 
ascertain the expenditure, and to pay the rent. The Court held 
them entitled to have decree, and a visit of the engineer named to* 
ascertain and fix the amount. The result having been reported by 
m to the Court, the E. and G. Company stated objections to his 
report, and craved to have it opened up ; but it was held that he 
was not a mere reporter acting under the authority of the Court, 
but a statutory referee, and that his report was final, and could not 
be subjected to examination.^ 

^ Per Lord Campbell Hjord Chfoic.) one company to the other in the form 

and Lords Crauworth ana Chelmsford, in which it was made. 
The two latter relied greatly on the ' Stirling and Dimfermline Ry. Co. 

tenor and results of the ''Arrangement v, Edin. and Glasgow Ry. Co., 11 Jnly 

Act." Lord Brongham said that he 1856, 18 D. 1230, 28 Jur. 619; [4 March 

concurred in the opmion of Lord Wood 1867, 19 D. 698, 29 Jur. 277.] 
as to the effect of the transference of the 
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3. A railway company having, in terms of an agreement, exe- Bmhedi 
cuted a lease and deed of assignment of their line in favour olcom^jv. 
another company, who afterwards refused to take possession of the SihwS!*' 
line, it was held that an appKcation to the Court by the lessors for Company, 
the appointment of. a judicial factor to manage their railway was 
incompetent.^ The doctrine laid down was that while the Court 

were not prepared to say that " they could not appoint a manager 
without sequestration," they would not sequestrate a railway while 
the company, its lawful owners, were in active occupation. 

4. An Act proceeding on the preamble that the one party was HonUands 
willing to lease the contemplated line and the other to take it on com^j^. 
lease, gave power to the parties to enter into a lease upon such ^^A^. 
terms as should be agreed on. An action having been raised to R»iiw»y 
compel execution and delivery of a lease, it was held that it was 

open to either party to resile from the proposed lease.^ 

5. A case may be noted which bears on the subject, while it Glasgow, 
presents no doctrine or rule of law. A railway company by an in- ^te., Rai^ 
formal missive granted a lease of their line in perpetuity to another I^y «?™* 
company. The lessees entered into possession and commenced |^*>n>«> 
working the line. Afterwards an Act of Parliament was passed, Company, 
by which it was provided that the line should, on the execution of 

a conveyance, be vested in and belong to the lessees for their 
absolute benefit, subject to a lien in favour of the original pro- 
prietors in security of an annuity of eight per cent, on their capital 
fitock payable to them, by the lessees "in consideration of the 
transfer by this Act effected.^' Provision was also made that 
should the annuity fall into arrear, the original proprietors might 
apply for a judicial factor in terms of the Lands Clauses Consolida- 
tion Act, sees. 56 and 57. No conveyance was [313] executed in 
terms of this provision. In an application by the original pro- 
prietors for the appointment of a judicial factor, the Court held 
that notwithstanding the conveyance had never been executed, the 
possession was to be ascribed to the statute and not to the informal 
missive. They ordered the conveyance to be forthwith executed at 
the sight of the Clerk of Court, and appointed a judicial factor to 
enter upon his office, provided the arrear due the petitioners was 
not paid on the execution of the conveyance.* 



^ Glasgow, Barrhead, and Neilston 
By. Co. V, Caledonian By. Co., 13 June 
1850, 12 D. 1014, 22 Jur. 419. 

* Monklands By. Co. v, Glasgow, 
Airdrie, and Monklands Junction By. 
Co., 14 July 1849, 11 D. 1395, 22 Jur. 
523. 

' Glasgow, Ganikirk, and Coatbridge 



By. Co. V, Caledonian By., 10 June 
1850, 12 D. 989, 22 Jur. 437. [The 
following cases as to leases of railways 
may be noted — Wedderbum v. Scottish 
Central By. Co., 17 July 1848, 10 D. 
1317, 20 Jur. 481. Monklands By. Co. 
1^. Glasgow and Monklands Junction 
By. Co., 14 July 1849, 11 D. 1395, 21 
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OHAPTEB XYIIL 

BOWING CONTEACT. 

In some parts of Scotland (chiefly Ayrshire, Lanarkshire, Eirk- 
^f,^^^ ^ cudbright and Caithness) there is a contract of location which is 
eewi. popularly known by the rather singular name of the " Bowing of 
Cowb/' a proprietor or principal tenant, who is the owner of a 
stock of cows, lets them, with the privilege of grazing them on the 
farm, to a party who is called a "bower.'' A certain sum is paid 
annually by the bower, who replaces it, together with a fair profit, 
by the sale of the dairy produce. In some instances the "bowing*^ 
is extensive, and the consideration high. A separate house and 
oflBces are sometimes granted to the "bower,** with other privileges, 
[344] as the right of having his produce conveyed to market by the 
carts of the proprietor or principal tenant, [and the right to 
certain supplies of turnips, hay, cut grass, and other food for 
' cattle.] The particular fields let to him are specified. The pro- 
prietor, or principal tenant, may in some cases resume one of 
them for ploughing, giving the bower another of equal value ; but 
in all cases the bower has the permanent and exclusive right of 
possession. All the public and parochial burdens are paid by 
the proprietor or principal tenant. There are, it is understood, 
variations in the details ; but these or similar provisions form the 
substantial characteristics of the contract, which is frequently in 
writing,* 
n^/* Only one case, and that comparatively recent, is to be found in 

the reports relative to this contract' The tenant of a dairy farm 
entered into a contract of bowing. He was sequestrated for rent, 
in the petition for which it was craved that the bower might be 
intoniicted from carrying away certain produce, including cheeses. 
Under proceedings for alleged breach of sequestration, the bowe* 
was ordained to consign the proceeds of certain of the cheeses, and 
to roHtore the remainder. Having failed to obey, warrant for his 
imprisi>ument was granted, and he brought a suspension of the 
intt^rlooutor and warrant It was argued, on the one part, that the 

JwT. tiX Bt«»^'iurt «. Blftckbuni, 5 1B53, 15 D. (H. L.) 48, 25 Jur. 508, 2 

KUivh mM\ 1)1 W 834, ^ Jar. 365. Stuait 91.] 

huui*» V, Ux Mul S..W. Ry. Ca> 10 » Cay's Analysis of the Scottash Re- 

MmvU IH.sa, \5 IX 523, 25 Jur. 301, 2 form Act^part ii. pp. 314-16, sec 252^; 

Hi \h\\\ \ UtV K\l\u« mul OUsi^w By. Co. Notes of Decisions of the Appeal Court 

V' hi w \\\\)\ l^\\\\ Puufrnnline Ry. 0\\, 11 of Inverness, n. 5. 

Mhiv^U Ihotf, U l\ U7\ U. L a July * Goldie r. Oswald and Kennedy, 25 

Jan. 183d» 1 D. 426. 
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contract was not properly that of subtenancy, but rather that of 
sale of a certain quantity of farm produce. On the other part, it 
was maintained that the bower possessed as a subtenant) but that 
even assuming him to be not properly a subtenant^ the cheeses 
were equally subject to the landlord's hypothec. Lord JeflFrey Boww'i 
(Ordinary) held that the order to consign and restore was good, jerttTiMd. 
and the Court affirmed the judgment. It was said by the Lord t^thec. 
Ordinary that it might apparently be safely inferred that the 
bower was a subtenant, from his occupying for a rent certain of 
the farm offices and the grazing of several specific fields ; but if 
the property of the cattle be considered as still in the principal 
tenant, the bargain would resolve itself into a personal arrange- 
ment by which the bower undertook to manage, insuring him a 
certain fixed profit and appropriating the residue ; and that whether 
he was a subtenant or manager, the landlord's hypothec was equally 
as clearly available. The doctrine therefore was not laid down 
that the agreement of bowing constitutes the contract of sublease. 
Nor is any such doctrine indicated in the opinions delivered by the 
Court.i 

A doubt may well exist whether this contract can, in strictness. Whether 
[345] be deemed that of lease or sublease. Where the proprietor £i!J?IfiS!' 
or principal tenant retains the right of removing the bower from ^•"•' 
any of the fields, the right appears to be merely that of grazing 
the cows over the farm generally, and consequently there is no 
si^ecific and exclusive right conveyed to any portion of the land. 
Where the particular fields are specified from which the bower 
cannot be removed, and from which he is entitled to exclude the 
proprietor or principal tenant, the contract approaches more 
nearly to that of lease or sublease. But even then the restricted 
nature of the use of the land, the necessary occupation with the 
stock of the proprietor or principal tenant, and the cumuh pay- 
ment for the use of the land and stock, appear to render the 
bower rather a manager of that stock, paying a part of the pro- 
duce to the owner of it, and himself retaining a part, than a holder 
by lease or sublease, conformably to the legal qualities which 
have always been deemed characteristic of those contracts. The 
local opinion (it is understood) is that a bower is a manager 
merely. 

^ In the mar^al abstiact of the re- Although each Ib the leaning of the 
port, and also in a foot-note, it is said opinion of the Lord Ordinary, it is not 
that the contract is that of Bublease. laid down bj him. 
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CONSTITUTION OF THE CONTRACT OF LEASE. 

As the parties to the contract of lease and its subject-matter 
have now been ascertained, the next object of investigation is the 
constitution of that contract, or, in other words, the development 
of those qualities by which it is rendered capable of producing 
those mutual rights and duties through the operation of which it 
becomes beneficial to the contracting parties. 



GHAPTEB L 



GENERAL DOCTRINE OF CONSTITUTION, 

Personal A lease is in its nature a contract purely personal, perfected 

^toSlrf ^y *^® consent of parties vesting each with the right of com- 
«M«i polling the other and his representatives to perform, but not 
operative against those claiming through an independent title.^ 
In some countries it retained this original constitution, while in 
others it has, by the increase of civilisation and capital, been gradu- 
ally converted into a real right, protecting the lessee against 
eviction. 

OompanttiTe ^^ *^^ ^^^ ^^ Rome it was perfected by consent alone without 

jnriipro- writing, and it gave the actio locati condtict% by which the lessee 

was entitled to compel implement from the lessor and his heirs, 

but he was not protected against singular successors,* for the 

1 Dirl. and Steu. 411-12 ; 1 Stair, adv. ' Inst 1. iii. t. xiv.; Dig. 1. xix. t. n. 

4, 2 Stair, ix. 1 and 4, and 3 Stair, ii. 1. 1, 2, 32 ; Cod. 1. iv. t Ixv. 1. 9 ; Hein. 

6 ; Mackenzie's Obs, 37-8 ; 2 Bankt. ix. ad Inst 1. iii t xxv. ; Vinn. ad Inst. 

1; 2 Ersk. vi. 23 ; 2 Ross' Lect. 466 ; 1. iii. t xxv. Hein. ad Pandec. 1. xix. 

1 Bell's Com. 66 ; Bell's Pr. 1186 ; 1 t ii sec 1 and 17. 
Juiid. Styl. 4th edit 454. 
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brocard was " Emptorem quidem fundi necesse non eat stare colonic 
qui prior dominits locavit!'^ The rule of the law of Spain is that it 
is completed by consent, and that if the thing rented be sold within 
the term, the lessee ought to give it up ; but the vendor is obliged 
to make good to him a share of the price proportioned to the time 
[347] that remains to complete the term unless it shall have been 
otherwise covenanted, or the lease shall have been granted for the 
life of either the lessee or lessor perpetually." ^ In Holland the rule 
with relation to the obligatory effect appears to have varied at 
•different times and in different provinces.* The existing maxim 
is, that by the sale of the thing let the lease does not becom 
void,* but that writing is indispensable.^ The law of France, like- 
wise, seems to have varied. Pothier lays down the doctrine that a 
lease is not binding upon a singular successor, even although it has 
been passed by an act before a notary.® But by the Code Civile 
the rule is that if the lessor sell the thing hired the purchaser 
cannot expel the farmer or the tenant who has an authentic lease 
the date of which is certain, unless the lessor has reserved such a 
right by the lease.^ Conformably to the law of England, a covenant 
for quiet enjoyment against all claiming by a title under the lessor, 
and consequently against an heir or purchaser, is implied in leases,^ 
although not in writing, for a license to inhabit amounts to a 
lease ;* and a beneficial license to be exercised upon land may be 
granted without deed and without writing.^^ 

By the law of Scotland a lease is in its own nature a personal 
contract, obligatory upon the parties and their representatives, but 
not obligatory upon singular successors, imless certain requisites 
be complied with prescribed by a special statute, by which there is 
engrafted a real right upon the personal obligation." 



^ Cod. ut 8wp, 

* Inst, of Spain, by Del Rio et Rod- 
riguez, traJQslated by Johnston, b. iL t. 
xiv. pp. 225-6. 

* Voet ut sup,, s. 17. 

* Inst, of Laws of Holland, by Van 
Der Linden^ translated by Henry, b. L 
«h. xv. s. 12, p. 240, and De Groot, In- 
leid, 3, b. six. D. n. 59, there cited. 

* Vinn. ut sup.; Voet ut sup. s. 2; 
Van der Linden, ut sup, 237; Ord. 
Van't Zegel of 11th Sept 1794, art. 61, 
-et Plac. van Keizer Karel of 22d Jan. 
1515 ; Pol. Ordonn. art. 31, Plac. 26th 
Sept 1658 et 24th Feb. 1696, there 
cited ; Van Leeuwen, b. iv, c. xxL p. 
401. 

^ Traits du Contiat de Lonage, par. 
Pothier, pp. 155-7. 



' Code Nax>oleon, b. iii. t viu. N. 
1743. 

B Woodfall's Law of Landlord and 
Tenant, d. 363. 

• Wooaf. p. 2. Right ex d. Green v. 
Proctor, 4 Burr, 2209. Hall v. Seal- 
wright 1 Mod. 14; Anon. 11 Mod. 42. 

10 Wood£ p. 3. Taylor v. Waters, 7 
Tannt 374. 

11 1449, c 17; 2 Craig, x. 9-11; DirL 
and Steu. 411-12; 1 Stair, xy. 4, 2 
Stair, ix, 1, 2, 4 and 5, 3 Stair, iL 6 ; 
Mackenzie's Obs. 37-9 ; 2 Mackenzie's 
Inst vi. 6 ; 2 Bankt ix. i; 2 Ersk. vi. 
23 and 30 ; 2 Ross' Lect 473-6 ; 1 
Bell's Com. 65-6 ; Bell's Pr, 1186 ; 2 
Stair, ix. Note a (by Brodie), No. ii.; 
1 Jurid. StyL 4th edit. p. 455 et seq. 
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In accordance with its natural constitution the lease shall be 
examined ^r^^ as a personal, and second as a real right. 



CHAPTEB IL 



CONSTITUTION OF LEASE AS A PEESONAL EIGHT. 
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[348] As a lease (conformably to doctrine already stated) is in 
itself merely a personal contract of location, it is perfected by the 
mutual consent of the lessor and the lessee, the former agreeing to 
give the use of the subject let, and the latter to make a return.^ 
The title consists of this personal contract, upon the terms of which 
the existence, duration, and value of the right depend.^ In its 
more simple state, consequently, there is not any specific mode or 
form according to which a lease must be constituted. Whether 
the consent be verbal or written, formal or informal, its existence 
will when proved create an obligation upon the parties for a cer- 
tain period, the duration of which the law has defined. Although 
by statute leases of certain subjects are created real rights when 
certain requisites are complied with, yet leases of those subjects 
may in certain cases be valid as personal obligations although 
those requisites be not complied with. As leases of certain other 
subjects are not included under the statute, no right to them other 
than a personal right can be acquired. 

In conformity with these rules a paction or a promise to make 
a lease is of equal validity with a lease itself.' But a verbal ** com- 
muning" is not obligatory till it be reduced into writing if the 
parties have agreed that it shall so be done.* 

In towns where leases are generally verbal, and from year to 
year, arrhce — in common parlance earnest or arles — are often given 



^ Authorities in note immediately 
preceding,' and Yeoman v. Elliot and 
Foster, 2 Feb. 1813. F.C. 149. 

^ Per Lord Fullerton in Brock v. 
Cabell, 5 March 1830, F.C. 604, 8 S. 
661, 2 D. and A. 345. 

• 2 Craig, x. 10; 2 Stair, ii. 6 ; 2 
Bankt. ix. 5 ; 2 Ersk. vi. 21. Charteris 
V. Macduff, 1567, Mor. 8937. Eraser v. 
Leslie, 1581, Mor. 12,405. L. Monteith 
V, Tenants, 1582, Mor. 8397. Binnins 
V. Douglas, 1592, Mor. 12,406, noticed 



in Note to Eraser v. Leslie, tU sup^ 
Bailliev. Somerville, 1611, Mor. 8398. 
Low V. Lyall, 1611, Mor. 8398. John- 
ston V, Logan, 1621, Mor. 8399. L. 
Affleck V. Mathie, 1629, Mor. 6409. 
Lawrie v, Keir or Ker, 1630, Mor. 
12,736, 15,169. Jackson v. Grahame, 
1705, Mor. 12,413. Lord Biaco v. 
Innes, 1742, Mor. 15,176. 

* Tait's Justice of Peace, 384. Power 
V, the Customers, 1626, Mor. 8399. 
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and accepted in token of the completion of the contract. In conse- 
quence there is then no loctis poenitentice. Thus a party took a lease 
[349] of a shop and a house in December for the year from the en- 
suing Whitsunday, gave '* arles," and found caution for the rent. 
In Febniary she removed from the house which she then occupied, 
v^ith all her effects, and went to England. The proprietor there- 
upon let the house and shop to another, and the original lessee, 
having returned before Whitsunday, was excluded by the new 
lessee. It was held that the contract of the lease was constituted, 
and that the lessor '' was not warranted in granting the new lease/'^ 
But this rule may be effected by local usage. When a house in 
Edinburgh had been taken in M arch, to be entered to at Whitsun- 
day, and "earnest" given, but the lessee gave it up more than forty 
days before Whitsunday, it was decided that he was entitled to 
-resile in consequence of a local custom by which such "overgivings" 
were sustained as legale whereby all the penalty was the loss of 
the earnest, although the Court deemed that this custom was an 
evident hardship upon landlords."^ But where in the same burgh 
a lease was taken only fourteen days before the term, and " over- 
given" within forty-eight hours after it was taken, the "overgiving" 
was not sustained, while it was held sufficient to entitle the lessee 
to resile that after the " overgiving" the house was let to another 
and earnest taken.^ 



OHAPTEB IIL 

VERBAL LEASE. 
Section I. — Constitution op Verbal Lease. 

When a verbal lease is constituted by " words," in the literal verw 
acceptation of the term, although accompanied by giving earnest, ^*^*"Jv^^ 
the class of obligations among which it is to be ranked is evident, writing. 
But even if the tenor of the verbal agreement be committed to 
writing, it vnll retain its verbal character if the nature of the 
transaction be such as to establish that it was not done under the 
contemplation of creating a written obligation. Where, therefore, 
in the course of proving a judicial rental, a lessee made oath that 

1 Topping V. Barr, 1830, 8 S. 973, 3 « Watt v. Stewart, 1703, Mor. 8472. 
D. and A. 182. « Kerr v. Downie, 1670, Mor. 8470. 
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he possessed certain lands by virtue of a verbal agreement with the 
proprietors, for a specific rent and for a definite period, which oath 
he subscribed, it was held that, as the agreement could only be 
binding for one year, the lessee, by setting forth the terms of the 
[350] verbal agreement in the oath, which was taken down in 
writing, could not invert the nature of that agreement, or create 
any stronger obligation against the proprietor than what the verbal 
agreement imported.^ The doctrine thus established was, that the 
written oath was merely evidence of the verbal lease, and not equi- 
valent to a written lease. On the same principle, it was decided 
that a discharge by a factor (not empowered to grant leases), bear- 
ing to be for the additional rent as per the new agreement made 
with the landlord, constituted only a verbal agreement, and was 
not binding for a term of years upon the landlord.* 
Bmewai of Where a tenant possesses on a verbal lease from year to year, if 
fHSTnew** ^^® landlord intimate to him new stipulations, as with relation to 
b^^no^ce" P^ssession, or away-going crop, or amount of rent, and that if he 
and im plied havc objections he must state them within a given time, the doc- 
trine that the former agreement will be held to subsist unless new 
stipulations be expressly agreed to was overruled, and it was held 
that it is incumbent on the tenant, if he do not agree to the new 
stipulations, to state his objections within the time specified, and 
that if he do not he will be held to have consented to a new lease 
or agreement, and interdict will be granted against proceedings by 
him in the occupation of his farm as under the original lease.^ 
This decision involves the doctrine of the constitution of a lease 
embodying special stipulations, not by express words, but by impli- 
cation. The doctrine may be sanctioned by equity, and perhaps it 
ought to be law; but it may be doubted whether it is conformable 
to any existing maxim of law or to authority. 



Section II. — ^Duration of Verbal Lease. 
The valid duration of a verbal lease is limited to one year,* If 



1 2 Ersk. vi. 30, Note. 2 Stair, ix. 
Note a (by Brodie), No. 2. Stewurt v. 
Leith, 1766, Mor. 15,178, Hailes 174. 

* Campbell v, Robertson, n. r., noticed 
in 1 Bell on Leases, 310-1 1. 

* Morrison and M'Callum v. Campbell^ 
22 June 1842, 4 D. 1426, 14 Jur. 518. 

* 2 Craig, 1. 10; 2 Stair, ix. 4; 2 Mac- 
kenzie's Inst vL 5; 1 Bankt. xi. 23, 
and 2 Bankt ix. 5 ; 2 Ersk. vi. 30, 
and 3 Ersk. IL 2; Bell's Pr. 1888; 



More's Notes, ccxliv.; Tait on Evid. 
222-3 and 231-2; Tait's Jus. of Peace, 
384; 2 Stair, ix. Note a (by Bro- 
die), No. 2 ; 1 Jurid. Styl. 3d edit 666. 
Charteris t;. M'Duff, Fraser v. Leslie, 
Lord Monteith v. Tenants, Binning v. 
Doufi;las, Baillie v. Somerville, Low v. 
Lyell, Johnston v, Logan, L. Affleck v. 
Mathie, Jackson v. Grdiam, Lord Brace 
V. Innes, ut sup, chap. ii. of this book, p. 
362, Cadell, 3 June 1 749, Kilk. (Process). 
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a verbal lease or paction be made for a period longer than one year, Verbal leiue 
and there has not been possession, it has been said that it would herSges"* 
not be binding even for one year, because the terms and conditions J^^^^^ 
must have been adjusted at the commencement of a course of years yew. 
and would probably be quite unsuitable to a shorter period ; and 
[351] the allowing such an agreement to be binding for one year 
would be to convert one transaction into another.^ This doctrine 
is apparently correct, where either the lessor or lessee is attempt- 
ing to enforce implement of a verbal lease for more years than one 
upon which lease possession has not followed, and matters are en- 
tire.^ Where, however, the lessee has entered into possession under 
a verbal lease for a series of years, the lease will be obligatory upon 
both parties for one year, and the lessee must pay the stipulated 
rent.^ But even although there has been possession and rent paid, 
a verbal lease for a term of years is binding for one year only, and 
either party is entitled to resile at the end of each successive year.* 
In an old case it was held that a lessee under a verbal lease for five 
years, having possession for three years, could not renounce for the 
other two.^ But the doctrine of that case has long since been 
overruled, and the law has been settled as already stated. 

But as this limitation depends upon the rule that contracts Some yerbai 
relative to heritage must be in writing, it includes only land and fS^S^of 
its adjuncts, as houses, mills, mines, fishings, woods, or in other y**^ 
words, those subjects to which the Statute 1449, c. 17 (hereafter 
detailed), has been deemed to be applicable.* Leases of rents,^ of 
game,® and of services prestable by tenants,' to which the statute 
does not apply, are therefore saved from its operation. For the 
same reason, leases of feu-duties, customs, or similar subjects, are 
not included. In a comparatively recent case it was argued that 
burgh duties or customs might be validly let for two years by a 

verbal lease, because they did not fall under the general rule appli- 



1 Tait on Evid. 222; Tait's Justice of 
Peace, 384. 

> 1 fiell on Leases^ Note y, pp. 281-3. 

» Tait on Evid. 231-2; Bell on Leases, 
ut sup. [See Fowlie v. M'Lean^ 18 Jan. 
1868, 6 Macph. 254.] 

«2 Stair, ix. 4; 2 Bankt ix. 5; 2 
Ersk. vL 30^ and 3 Ersk. ii. 2 ; 1 Bell's 
Com. 388, and Note 4; 1 Bell on Leases, 
281-5, Note y, and Note h, 286. Ed- 
monston v. Edmonston, 1566, Mor. 
12,418. Keith v, Johnston's Tenants, 
or Mowat v, Johnston, 1636, Mor. 8400, 

15,170. Skeen v, , 1637, Mor. 

8401. Paterson v. Burton, 171 1, 4 B. S. 
830. Mackenzie and Wylie v. Trotter, 



1729, Mor. 8437. Lord Braco v. Innes, 
ut 8up. Stewart v. Leith, ut sup, 
Buchanan v. Band, 1773, Mor. 8478. 
A V. B, 1791, Mor. 16,181. Neill v. 
Cassillis, 22 Nov. 1810, F.C. 40. 

» A V. B, 1629, Mor. 8400. 

* Mackenzie's Obs. 37; 2Banktiz. 1; 
2 Ersk. vi. 27; 2 Ross' Lect. 27; 1 
Bell's Com. 66. 

7 Bankt. and Ersk. ut sup,; 2 Ross' 
Lect. 507; 1 Bell's Com. 767. 

8 Pollock, Gilmour, & Co. v, Harvey, 
5 June 1828, F.C. 968, 6 S. 913. [See 
below. Note p. 437, 3d ed.] 

•Gordon v. L, Forbes, 1774. Mor. 
15,221. 
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cable to heritable property, from which it was inferred that the 
duty-house, being merely an accessory to the duties, might also be 
let in a similar manner for 'a similar period. The doctrine with 
relation to the duties themselves does not seem to have been dis- 
puted, but with relation to the duty-house a bill of suspension was 
passed in order that the [352] question might be tried.^ When the 
case came again before the Court the decision was, that a house 
within burgh, let as "accessory to certain burgh customs, but not 
used for the purpose of collection, having been sublet, as was 
alleged, with part of the customs, it was competent to remove the 
subtenant from the house as a separate tenement, and according to 
forms of warning in use as to other houses within burgh ; ^ and it 
was said that, as to the argument that the suspenders were not 
tenants of the duty-house separately, the suspension set forth that 
they were subtenants of it, and the Court could not listen to the 
plea that it was only held by them as accessory to the duties.* No 
decision therefore was given upon the general question, whether pro- 
perty in its own nature within the rule is excepted if let as an 
accessory to property without the rule. According neither to 
principle nor analogy does there seem to be reason for such an 
exclusion. Although used for the purpose of collection, and of 
inferior value, heritable property is not an accessory, because in 
law it is regarded as of a different nature, and as Jua nobUim. A 
house let along with shooting ground, although an accessory in fact, 
would unquestionably not be so deemed in law as to exclude it from 
the operation of the rule applicable to heritable property. 



Section III. — ^Mode op Pbovino Vekbal Lease. 



Verbal lease Evidence by witnesses of a verbal lease for one year is compe- 

m»y°So ^^ tent* In one case it was decided that such a lease could not be so 

witoewaT P^oved "because it was a promise," and where the contrary was 

found it was only in this sense, " that the duty of a year's tack may 

be proved by witnesses when the tacksman enters to possession." * 



^ Greig, &c v. Boyd and Latta, 1827, 
6 S. 250. 

s Scott V. Boyd and Latta, 1829, 2 D. 
and A- 207, 7 S. 692. 

« Per Lord J.-C. Bovle, 7 S. 593. 

* 1 Bell on Leases, iTote y, pp. 281-2; 
Bell's Pr. 1187; More's Notes, ccxlv. ; 
Tait on Evid. 307, and Note 2; Tait's 
Justice of Peace, 384. Charteris v. 
M'Duffy Fiaser v. Leslie, Loid Monteith 



V. Tenants, Binning v. Douglas, Baillie 
V. Sonierville, Low r. LyeU, Jolinston v. 
Logan, L. Affleck v, Mathie, Jackson v. 
Gmiame, ut sup, 

* Lord Htsligo v. Baton, 1678, Mor. 
12,410. In a note it is said tiiat a 
similar decision was pronounced in 
Bruce v. Bruce, 1628, Mor. 3609-10, but 
on examination the point does not ap- 
pear to have arisen in that case. 
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But this decision seems to be unsound, because, lat, The doctrine, 
as laid down in the Books is, that a verbal lease is perfected by 
consent alone, or that the paction or promise per se is sufficient to 
bar the parties from resiling.^ 2c2, The preceding decisions do not 
admit of the construction there put upon them, as although in [353 
several of them there had been possession, the rationea decidendi 
consist of the general rule that a verbal lease or a promise of one 
for a year might be proved by witnesses. 3(i, In a subsequent case 
it was held that a simple tack or set of lands, either in town or 
country for a year, might be proved by witnesses.^ And 4<A, In 
that class of cases (to be immediately noticed) in which it waa 
ruled that parole evidence of a lease for more than one year was 
incompetent, the general doctrine of its admissibility as applicable 
to one year appears to have been assumed. 

A question of difficulty has been raised, but cannot be deemed Qaestion— 
to have been determined, whether in a lease for one year, if there where*' 
be a written document, it is competent to exclude the document JSfwSe 
and rely solely on parole evidence. The question jElrst emerged ®^^^ ^^ 
where it was pleaded that a missive of lease, though unstamped, lease is 
to which the subsequent possession was conformable, excluded ^ 

parole proof for the terms of the agreement. But a decision of the 
question was not deemed to be necessary.^ In a subsequent case 
where the question was raised, there was a missive. It was pleaded 
that the lease had been completed by the verbal bargain between 
the parties, and being only for one year, the contract and the 
various stipulations connected with it might competently be proved 
by parole, and that the case was not altered by the circumstance 
of the parties having made a memorandum of its terms. But it 
was held that the parties, although they might have stood, had 
they chosen, upon the verbal agreement, had reduced it into 
writing and signed it before witnesses ; and therefore it was not a 
mere memorandum,' but rather a regular written lease ; and con- 
sequently it was held that it embodied the contract, and that parole 
evidence was to be excluded.^ An action of damages was raised 
at the instance of the tenant against the occupier of a conterminous 
subject for illegally taking possession of part of the pursuer's tene- 



1 2 Craig, x. 10; 2 Stair, ix. 4; 2 
Ersk. vi. 30, and 2 Ersk. ii. 2. 

' Jackson v, Grahame, ut sup, 

' Harrold v, Pollexfen, 4 Jane 1844, 
6 D. 1103. 

^ Spencer, Sutherland, & Co. v. Hay, 
12Dec.l846,8D.283,18Jur.l33. Itwas 
Bald (per Lord Moncreiff ) " I cannot see 
that tne sitaation of the party seeking 



to prove the lease by parole is to be 
maae worse because the parties had 
made a note of its terms at the time. 
The missive which they have drawn 
out is more formal than many that have 
been sustained when followed by m 
interverUus," In the actual case there 
was m interventui — of which in its pro- 
per place. 
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ment. Writings, it appeared, had annually passed between the 
pursuer and his landlord, in terms of which the pursuer was con- 
tinued in possession from year to year. Those writings consisted 
generally of an inquiry by the landlord whether the tenant in- 
tended to continue his occupation, with an answer by the tenant 
in the aflSrmative. The tenant attempted to prove his tenancy by 
parole evidence. An objection was taken that, by reason of the 
[354] existence of the missive letter, the pursuer could not prove 
his tenancy otherwise than by their production. The Lord Presi- 
dent (Boyle) sustained the objection, ruling that, as the letters 
were not stamped they were inadmissible, and that, being in exist- 
ence, the tenancy could not be proved without them. In judging 
of a bill of exceptions there was considerable difference of opinion. 
The Lord President explained that his ruling was rested on tha 
ground that the letters were not stamped. He says nothing as to 
the admissibility of parole evidence. Such evidence was by another 
of the Judges deemed to be admissible.^ The opinion of the third 
Judge, (Lord Cuninghame) was rested on certain technicalities rela- 
tive to the issue and the pleadings, but as against the admissibility 
of the evidence. The case has been reported as embodying the 
doctrine that the tenant's occupancy could only be proved by the 
writings; but it may be doubted whether this can properly be 
deemed to have been the result.* On appeal the judgment wa& 
affirmed, for reasons which did not embody the question now exa- 
mined. One of them was that the documents were unstamped^ 
Others were technical. 

The question, notwithstanding one decision, must be deemed 
to be open; but the doctrine there laid down is apparently sound, 
conformably to the rules of the law of Scotland as hitherto recog- 
nised, where writing exists, and more especially where the subject- 
matter of the suit relates to real property, written evidence is held 
to be the best, and parole secondary only; and therefore, although 
the latter would have been admissible if the former had not 
existed, yet where the former does exist the latter is to be 
excluded. 



1 Lord Fullerton, who said " the only 
point to be proved was the fact of the 
tenancy, and I do not see why that 
should not be proved prout dejure, even 
although there had been a lease. There 
can be no question here about the best 
and secondary evidence. When a fact 
is of such a nature as to admit of being 
proved either by writing or parole or 
a mixture of botn, both of the kinds of 



evidence, though differing in character, 
are equally good. And I see no suffi- 
cient ground for doubting that the fact 
of tenancy may be as well proved one 
wav as the other." 

* Hutchinson v. Ferrier or Gordon, 4 
March 1861, 13 D. 837, 23 Jur. 379; 
aff. 1852, 1 Macq. 196. 

' Spencer, Sutnerland, & Co.^ ut mp. 
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[355] If, as already indicated, the term of a verbal lease shall exceed P»«)ie proof 
one year, parole evidence is inadmissible.^ In a comparatively lease for 
recent case parole evidence of a lease for a year and nine months OTe'ywis 
was admitted in the Inferior Court, notwithstanding an objection to ^^™"* 
the competency. In the Supreme Court, while there is no express 
finding that the parole proof was incompetent, it must be held to 
have been so by necessary implication, as in thd Inferior Court it 
was found that the alleged agreement, not having been in writing, 
would not have been obligatory.^ 

In the older cases a reference to the oath of the party was held 
to be competent. In them the questions were between the lessee 
and the granter himself.* Afterwards it was decided that the oath 
was not admissible in a question with a singular successor.* It 
was therefore still competent in a question with the granter or his 
heirs. But subsequently it was ruled to be incompetent, even in a 
question with the granter.* This case has been deemed to have 
fixed the law that the proof is restricted to writ.^ [But it is now 
decided that such a contract may be proved either by writ or by 
the oath of party on reference, to the effect of setting it up by rev 

inteirventu8,Y 



Section IV. — Operation of Eei Interventus upon Verbal Lease. 

[356] By the operation of rei interventus a verbal lease [entered 
into for a term of years and proved by writing] may acquire validity 
for a period longer than one year. Bei interventvs is a doctrine 
qualifying the power to resile, and barring the exercise of it. It 
has been laid down that it is grounded on the fact of a person, other- 
wise imperfectly bound, having permitted another to proceed on his 

* Authorities in Note 4, p. 364, and * Baillie v. Somerville, Low v, Lyell, 

Note 4, p. 365, twpra. [Qowans v. Car- Johnston v. Logan, cit Lawrie v. J^err, 

stairs, 18 July 1862, 24 D. 1382. Wal- 1630, Mor. 12,736, 15,169. Murray v. 

ker i;. Flint, 20 Feb. 1863, 1 Macph. , 1630, Mor. 15,170. 

417. Emslie v, Duflf, 2 June 1864, 3 * Keith v. Johnston's Tenants, 1636, 

Macph. 854. Fowlie v. M*Lean, 18 Mor. 8400, 15,170. 

Jan, 1868, 6 Macph. 254. Campbell v, * Lord Braco v, Innes, 1742, Mor. 

M*Lean, 20 March 1867, 5 Macph. 636; 16,176. 

aflF. 4 April 1870, 8 Macph. (H. L.) 40. « 2 Ersk. vi. 30, Note ; 2 Stair, ix., 

Sellar v. Aiton, 26 Jan. 1875, 2 Rettie Note a (by Brodie) ; Tait on Evid. 222. 

381; comp. also Faterson v, E. of Fife, Bell, Pr. 1187, says that proof by oath 

27 Jan. 1865, 3 Macph. 423. Philip v. is competent as against the granter and 

Cumming'sExi3.,3 June 1869,7 Macph. his heirs. He must have overlooked 

859. Forbes v, Wilson, 22 Feb. 1873, the case of Braco v. Innes, of which he 

11 Macph. 454.] makes no mention. 

* Cowan V, Brownlee, 19 Nov. 1833, ' [Walker v. Flint, Qowans v. Car- 

12 S. 65. staiiB, cit,'\ 
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obligation or agreement as if it were complete, and to perform on 
the faith of it acts unequivocally referable to or resulting from the 
agreement, which, by the refusal to execute the agreement, would 
prove detrimental to the person so misled or encouraged to pro- 
ceed.^ 

In applying this doctrine to the case of leases it has been said 
that di£Sculty sometimes arises whether the act done is truly refer- 
able to the imperfect engagement — that mere possession, for 
example, may be ascribed to a lease for one year which is good 
without writing, and does not necessarily infer an intention to 
confirm the entire agreement, and that there must be something 
done to characterise the possession as under the contract, as a 
grassum paid, or money expended to a great amount on improve- 
ment or on building.^ 
Ezampici^ In accordauce with this rule, — l^^, It has been held that the 



resile. 



arty 
tied 



en- 
to 



Part 

enti 

resile. 



ty not 
Uedto 



lessee was entitled to resile although the lessor had built " barns 
and byres " for him.* 2ei, Locua pcenitentice was found to be com- 
petent to the lessor in a verbal lease for nine years, although the 
lessee had, at a considerable expense, fitted up the house as a 
meeting-house by altering partitions and erecting pews.* 3d, The 
doctrine has been laid down that even improvements in the way of 
better culture and management, if of an ordinary nature, do not 
form a 6u£Scient rei interventus to make obligatory a verbal lease 
for more than one year, as of these the lessee is presumed to derive 
the benefit during his occupation.* 

E converso, it has been decided, — 1^^, That a grassum having 
been paid in contemplation of a lease for a number of years, and 
the lessee having died before these years had expired, his heirs 
had a right to possess for the remainder of the years although the 
lease was verbal.* 2d, A verbal lease for nineteen years, where 
[357] the lessee had paid a grassum and expended a considerable 
sum upon a house and oflBces, was sustained, because these proceed- 
ings were referable only to a bargain for a term of years, and should 
not have been permitted unless that bargain were to be imple- 
mented.^ 3d, A lease of a field for nineteen years was sustained 



1 1 Bell's Com. 328-9. 

« 1 Beirs Com. 329, and Note 2 ; 1 
Bankt xi. 23; BelFs Pr. 1189, 1190; 
More's Notes, cczliv.; 2 Ersk. vi 21, 
Note ; and 3 Ersk. ii. 3, Note ; Tait on 
Evid. 231 and 309 ; Tait's Jus. Peace, 
384. [Fowlie v. McLean, 18 Jan. 1868, 
6 Macph. 254.] 

« Skeen v. , 1637, Mor. 8461. 

* Mackenzie and Wylie v. Trotter, 
1729, Mor. 8437. 



6 Tait on Evid. 231 ; Tait's Jus. Peace, 
384. Grieve v. Pringle, 1797, Mor. 
5961. Macrorie v. Macwhirter and 
Gray, 18 Dec. 1810, F.C. 86. 

« Bankt, Tait on Evid., and Tait's 
Jus. Peace, ut mp, A v. B, or Laird of 
B v. a Poor Boy, 1553, Mor. 8410. 
15,209. 

^ Macrorie v, Macwhijter, &c, ut tup. 
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<m a verbal bargain for that term, followed by a substantial rei 
iniervmtvs, by the conversion of the field from arable to garden 
culture.^ [All such cases, however, are questions of circumstances, 
the only principle being that the alleged rei interventus must dis- 
tinctly apply to a contract of longer duration than a year.] ^ 

Parole evidence of rei interventua must necessarily be compe- 
tent, as a contrary doctrine would be tantamount to a practical 
exclusion of this mode of validating a verbal lease. Accordingly, 
it has been said that the Court has more than once, in cases which 
are not reported, allowed a proof with the intention of supporting 
the verbal bargain should extraordinary meliorations be proved;* 
^nd one case is named. ^ 



OHAPTEB IV. 



WEITTEN LEASE. 



Section I. — Evidence of Constitution and Tenor. 



When a lease of lands or its adjuncts is to endure beyond a Art. i.— 
year, it must be in writing, because it is an obligation relative to ^^ *^ 
heritable property.* An opinion (apparently sound) was given, 



^ Campbell v, Dougall, 1813^ Hume, 
861, 1 Bell on Leases, 290. 

■ [For examples see cases cited at p. 
369, Note 2, especiaUy Bathie v. L. 
Whamcliffe; also Wark v. Bargaddie 
Coal Co., 15 March 1859, 8 Macq. 467, 
31 Jut. 323, 767, 21 D. (H. L.) 1, vnfra, 
p. 380j 

3 1 Bell on Leases, ut sup, 

^ Campbell, ut my, A tenant sublet 
part of his fann, and made in his note- 
book a jotting which was signed both 
by himself and the subtenant. Posses- 
sion followed in terms of that jotting% 
It was held that the tenant, who alle^ 
that the jotting produced in an acUon 
against him for the rent was not the one 
he signed, but was false and fabricated, 
must undertake to make improbation of 
it; and he having so done, it was held on 
the evidence that he had fiedled to prove 
his all^ation. Williamsons v. Kennedy, 
13 Feb. 1867, 19 D., 29 Jur. 207. The 



report in the Scottish Jurist, after a 
short statement of the matter of fact, 
bears that it was ''held that there being 
a written document, and rei interve7Uu$ 
having followed,'' the tenant '' was not 
entitled afterwards to repudiate the 
terms of the memorandum and to prove 
prout de jure that he had bargained for 
the whole grazings of the farm." The 
result stated in tne former of these re* 
ports appears is the correct one; but the 
case is not, as indicated in the marginal 
abstract of that report, one under the 
law of lease, but under the law of proof; 
and therefore, while the Author has thus 
noticed it, he does not deem that it 
could be embodied in the text as a deci- 
sion under the law of landlord and 
tenant 

^ Authorities sup,, sec. 2 of chap. iii. 
of this book, p. 364-5. [Qowans v. Car- 
stairs, and cases dted, p. 369, Note 1.] 
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[358] that where there is only one principal lease, the landlord, " if 
he gives it to the tenant, is bound to keep a copy,"^ although to 
what effect or extent that copy would be available per se is a ques- 
tion which would require consideration.* 

The constitution of a lease for a term of years by evidence 
purely parole is unknown to the law of Scotland; and a case* 
which has been ruled to a contrary effect in the Court of Exchequer, 
must be guarded against as being drawn into a precedent. In a 
suit there regarding arrears under a tack of teinds claimed by the 
Crown, neither the tack itself nor a decree of proving its tenor was 
produced ; and no proof was adduced to show that it had been lost 
or destroyed. But it was laid down as law by the presiding Judge 
[Lord Neaves] that " in the actual case, and in that Court in which 
the law administered is in a certain degree assimilated to the law 
of another country, secondary evidence may be received. And if 
evidence has been led which satisfies the minds of the jury that 
such a tack existed in the terms set forth, they are entitled to hold 
such evidence suflScient to supply its place." Although the Court 
of Exchequer is governed by the rules of the law of England in 
questions relating to the public revenue, in which the laws relating 
to the two countries must not only be assimilated but must be 
identical, it does not necessarily follow that the rule applies where 
the subject-matter of the suit appertains to the law of Scotland 
exclusively. But deeming this to be an open question as within 
the Court of Exchequer, it is certain that the law can nowise be 
extended beyond the particular court in which it was laid down.* 



Art. 2.— If a lease be in writing, it is sufficient to bind the granter and 

t^'cfwS' ^^® representatives, although deficient in the other statutory requi- 

«*J*« sites which render it obligatory upon singular successors ; for a 

iivM. proprietor may grant a lease which shall be binding upon himself 

and his representatives upon such terms as to rent and duration as 

he deems proper.* In consequence, a lease without an ish (definite 

termination), and really for perpetuity, was held to be good against 

the heir of the granter.^ And there were sanctioned leases to endure 



1 Per L. J.-C in Brown v. Coll of St. 
Andrews, 11 July 1861, 13 D. 1365, 23 
Jur. 627. 

' [See Grant t;. Sinclair^ 23 March 
1861, 23 D. 796.] 

* Adv.-Qen. v. Sinclair^ &c., 15 Jan. 
1855, 17 D. 290. 

^ The case is noted in Dickson on 
Evidence, p. 1031. After having shortly 
stated the tenor and the ruung, the 



Author says, and soundly^ " this ruling^ 
may be questioned." 

^ Authorities sup, chap i. p. 361, and 
Bell's Pr. 1190, 1194, 1197-8; More'* 
Notes, ccxlv.-vii. 

« Ross' Lect 490. 1 Bell's Com. 66, 
Note 2. Bell's Pr. 1194. Crighton v. 
Lord Air. 1631, Mor. 11,182. Stewart 
v. Vise, ot Ayr, 1631, Mor. 16,191. Car- 
rutheis v. Irvine, 1771, Mor. 15,195. 
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{369] until sums lent by the lessee to the lessor should be repaid.* On 
the same principle, a lease for an elusory rent,^ or for services, or 
any other return, or in payment of a debt, or as a security, or for 
any similar purpose, would be valid.* 

A formal deed, containing the stipulations in a detailed technical Art, 3.— 
style, is the proper form of constituting the contract. But asiJS^ 
Pactum de assedatione facienda et ipsa aasedatio oequiparantur is a 
brocard of the law of Scotland,* no specific form of writing is 
requisite to constitute a valid lease; and therefore when the 
Bubject-matter and stipulations are clear and certain, the contract 
is complete.^ A written minute of lease therefore, or an obligation Minute or 
or missive letter by the proprietor to grant a lease, has equal force 2^»**°*^ 
with a formal lease, because upon that minute or obligation an f^t^"^*" 
action for implement lies against the granter and his heirs.* In f^f™^ 
a case, the details of which have been already given, a lease 
was held to have been constituted by combination of three let- 
ters of different dates, written by the proprietor to a judicial 
factor and to a land-surveyor, combined with an entry in the rental- 
book by the judicial factor.^ As in mutual contracts both parties 
must be bound, the doctrine involves the counterpart of the obli- 
.gation, conformably with which the lessee is bound by mutual 
.stipulations if the transaction be by a minute, and by acceptance 
if by missive letters.^ 

But, Ist, it has been said that it appears to be necessary, and 
to have been so found in one or two unreported cases, that the 
writing be granted eo intuitu as evidence of the bargain, and that it 
will not be sufficient, for example, that in a receipt for a first year's 
jrent mention be made that the lease is to be current for a certain 
number of years.® And 2d, if the writing be not probative, or bo 
otherwise defective or incomplete, it will not be effectual unless the 
,[360] defect be cured by possession or rei interventua. In order to 



Ker V. Waugh, 1752, Mor. 10,307-9. 
Wight V. E. HopetouD, 1763, Mbr. 
10,461, 15,199. Scott v. Straiton, 1771, 
Mor. 15,200. 

1 BeU's Pr. 1197, ut sup. Armour v. 
Lands, 1671, Mor. 16,284. M^Tavish v, 
M^Lauchlin, 1748, Mor. 1736, 15,284. 

s Sinclair v. M'Beath, 1788, Hume 

773. 

« Rosa' Lect 494; 2 Stair, ix. 43, Note 
a (by Brodie), art. 2. 

* 2 Craig, x. 10; 2 Stair, ix. 6. 

^ 2 Bankt. ix. 5. 

« 2 Erak. vi. 21; Tait'a Jus. Peace, 
^84; and sup. authorities, chap. i. p 360. 



^ Gray v. Low, &c., 21 Jan. 1859, 

21 D. 293, 31 Jur. 157. As to de- 
tails, supra^ book i. chap. viL sec 2, art. 
2, p. 228. [Comp. Forbes v. Wilson, 

22 Feb. 1873, 11 Macph. 454.] 

^ An a^eement for a lease is men- 
tioned in the 13 and 14 Vict, c 33 (16 
July 1850, Police and Improvement 
Act), sec. 316, and has been used in 
Scotch causes in the House of Loids. 
The term is English. If such a deed 
were made in Scotland, it would be 
dealt with in the mode and to the same 
effect as a minute or obligation. 

» Tait's Law of Evid. 22a 
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render the writing obb'gatory, it must be certain that all of the 
stipulations were agreed to by both parties. Thus, a party made 
an offer to the proprietor of a mill for a lease of it. After several 
communings a draft of a lease was prepared and approved of by 
both parties. The lease was extended. during the landlord's tem- 
porary absence from the countiy by his agent. In the extended 
lease there was inserted a stipulation binding the landlord to make 
certain repairs on the buildings. The lease was subscribed by the 
tenant. On his return the landlord refused to sign the lease until 
the stipulation regarding repairs was abrogated. The tenant 
having declined to accede to this proposal, the landlord refused to 
give him entty. An action of implement was raised at the ten- 
ant's instance, in which it was held that there had been no con- 
cluded contract between the parties, and that the landlord was 
entitled to decline acceding to the condition as to repairs, although 
the lease had been prepared by his own agent, as the tenant had 
failed to prove that the agent was specially authorised to insert 
that condition. And the document was held not to be obligatory.^ 
[Although as a general rule the acceptance of an offer must meet 
the offer precisely, so that there is a consensus in idem placitumy 
it was held that an acceptance of " your offer for my mill" in reply 
to an offer to take a lease ^^of com and flour-mills, and pig's-houses 
and boilings, &c.," constituted a lease of the premises, there being 
no doubt as to the intention of the parties; and that the words 
"subject to a lease drawn out in due form," did not introduce a 
condition into the acceptance, and a remit was made to prepare a 
lease.^ 

A written offer from the tenant stating rent and ish, along with 
circumstances on the part of the landlord inferring acceptance, and 
followed by outlay on the part of the tenant, was held to constitute 
a binding lease for years.'] 

In construing the written evidence, the decisions present certain 
^^jj**^ rules which, although not always precise, must be deemed operative 
wri^. in practice. 

Diflcwpancy 1*^> ^^ there should be any variance from the original terms of 
^^^d ^^^ contract, including discrepancy between the formal lease and 
previous the previous minute or missive letter, the lease itself forms the rule 
misfliYe. of judgment. This doctrine is precise. Where a minute of lease 

1 Dallas V. Fraser, 26 May 1849, 11 » [Forbes v. Wilson, 22 Feb. 1873, 11 
D. 1058, 21 Jut. 404. Macph. 464.] 

> [Erskine v, GlendiimiBg, 7 March 
1871, 9 Macph. 656.] 
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was signed by both parties, letting a certain piece of ground for a 
specified rent, and a regular lease was afterwards executed, including 
a certain other piece of ground, but stipulating only the same rent 
as in the minute, the lessee, not having been put into possession of 
both pieces of ground described in the lease, refused to pay the 
rent. The plea that it had never been intended to let the second 
piece of ground, and that it had been inserted in the lease by mis- 
take, was overruled ; and the decision was that the lease, and not 
the previous offer or minute, must be held to regulate the bargain 
between the parties.^ 

2d, By written evidence of subsequent dealings the contract Modificn- 
may be modified in its annual operation, or even permanently.^ i^V 
[And an agreement varying the terms of a lease may be proved by J^JSS* 
writing or by oath of party, but not by parole.'] ordeaiingfc 

[361] This doctrine is illustrated by a recent decision,* theB<»ffliev. 
adoption of which as a precedent may admit of doubt. A farm had 
been let for fifteen years from Whitsimday 1836. The rent payable 
was the price and value of a quantity of grain specified, and that 
price was to be regulated by the Sheriff's fiars. An action was 
raised for payment of a sum, being the balance of rent alleged to 
be due for the crop of a certain year. The question was, whether 
there had been an alteration made on the terms of the lease, so 
that, instead of the original grain-rent,, the rent payable by the 
lessee had been changed into a fixed money-rent. The lands had 
been bought by the actual proprietor after the lease had been entered 
into. He alleged an arrangement between the then proprietor and 
the lessee, by which that commutation had been made. The lessee 
had paid the fixed rent for several years. But, as the rent for the 



^ Earl of Fife's Trs. v. Dnncaii, 1824^ 
3 S. 241. 

" Riddoch v. Wightman, 1790, Hume 
776. GiU V, Winning, 28 May 1829, 
F.C. 944, 7 S. 677. Law v. Gibsone, 3 
Feb. 1835, F.C. 220, 13 S. 396. Grant 
V, Watt 1802, Hume 777. Thomas, &c., 
v. Dumbreck, &c., 14 Jan. 1834, 12 S. 
286, 6 Jur. 181. Lindsay v, Webster, 
19 Dec. 1841, 4 D. 231, 14 Jur. 89. 
These cases specially relate to abatement 
of rent, and the details of them shall 
therefore be given hereafter, under book 
iv., when treating of that subject. [See 
Sinclair v. M'Beath, 19 Dec. 1869, 6 
Macph. 273, as to the effect of a draft 
minute modifying the terms of a pre- 
vious lease, sign^ by the tenant and 
alleged to have been validated m iTUer- 
ventus."] 

' [Philip V, Cumming's Ezra., 3 June 



1869, 7 Macph. 855. Stewart v, Clark. 
4 March 1871, 9 Macph. 616. Of. 
Sinclair v, Macbeath, supra. Walker v. 
Flint, 20 Feb. 1863, 1 Macph. 417, &c] 
* Baillie v. Fraser, 15 June 1853, 15 
D. 747, 25 Jur. 449. The report of thin 
case, and apparently the opinions, are 
so much complicated with details that 
it is difficult to present matter out of 
which pure doctrine can be elicited. 
The case is one of a numerous class of 
recent decisions which are reported as 
having been given under the circum- 
stances detail^. Although^ therefore, 
general doctrine may be elicited, it 
mi^ht admit of doubt whether such de- 
cisions can be held as having the pre- 
cision which is necessary to create pre- 
cedents by which the law is to be 
governed. 
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crop in question, if calculated according to the fiar prices of the 
grain-rent, would be less than the fixed money rent, lie refused to 
pay more than the amount of the grain-rent. The landlord relied 
on the rental-book, two letters written by the lessees, and receipts 
for rent granted to the lessee, and accepted by him. The dates of 
these several documents extended throughout a period of (about) 
eleven years, and the last receipt was for a sum paid to account of 
the rent for the crop in question, and it was for the difference 
between that sum and the larger one demanded by the landlord 
that the action was raised. The lessee relied maiiily—Jirst, on the 
allegation that no agreement had been entered into for permanently 
reducing the rent, for, if it had been so, there would have been 
specific evidence by a docket endorsed by a lease; and second, 
that he having complained that the rent was too high, a compromise 
was made, which was given effect to in the last receipt. It was 
held that by the res gestce between the landlord and tenant the 
original grain-rent had been converted into a fixed money-rent, and 
that this conversion was permanent, and to endure to the end of 
the lease. In the opinions great reliance appears to have been 
placed on the number of successive abatements vouched by docu- 
mentary evidence, which was deemed to infer an intention by the 
parties to alter permanently the original contract. There were 
[362] difiQculties and doubts expressed, and the permanent alteration, 
by a series of inferences of a formal and specific contract, certainly 
admits of such expressions. 

3d, The doctrine of possession on an improbative missive of 
lease is not exclusive of the establishment of conditions not em- 
bodied in the missive ; for where the document is imperfect, ex 
facie, as not narrating them, but merely stating that the other con- 
ditions of the lease will be such as granted to other tenants on a 
renewal of their leases, documents subsequently passing between 
the landlord and tenant are admissible to supplement the conditions 
of the lease, and to prove the tenant's cognisance of it and acquies- 
cence in the other conditions indicated, although the tenant had 
taken partial possession of the subjects in the interval between the 
original missive and the subsequent documents. An interdict against 
the tenant was granted for violating the conditions held to have been 
established in supplement.^ If this case is to be relied on as a pre- 
cedent, the doctrine which it embodies will in its application require 
to be carefully considered ; for it is not readily reconcilable with the 
doctrine hitherto recognised, that where possession by several acts, 
although of short duration, has followed upon any improbative mis- 

1 E. of Mansfield and Threshiev. Henderson, 5 June 1856^ 18 D. 989, 28 Jar. 448. 
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sive, the tenor of the missive must govern the tenor of the contract, 
which a subsequent document would be inadmissible to control and 
superadd to. But the opinions of the Court, although not free 
from ambiguity, involve apparently the doctrine of homologation by 
the lessee of the conditions of a subsequent missive, and it may be 
deemed that on this special matter the tenor of the second docu- 
ment was held to be an integral part of the contract. When thus 
viewed, the judgment may be considered to be sound; but its 
operation, if involving general doctrine, must be modified. 

As already stated, the doctrine that a lease for a term of years Art 6.— 
can be constituted by the oath of a party, has been long ago over-^,^^/^ 
ruled.^ But a promise (to obtain a decree of thirlage against 
feuars) made to a lessee of mills, and the non-performance of which 
was pleaded by the lessee in bar of a suit for rents, was, notwith- 
standing a plea that it could be proved scripto only, held to be 
provable by the oath of the lessor.* Such a reference to oath 
[363] would now probably be overruled as inconsistent with the 
principle that the written evidence, if unambiguous, must be con- 
clusive. In a subsequent case it was decided that an essential 
defect in missives could not be supplied by oath ; for, in a process 
of sequestration, a landlord having offered to refer to the oath of a 
party alleged to be his tenant, whether a lease for a term of years, 
at a higher rent than he had accepted for ten years from a person 
in possession of the farm, had been constituted by missives defective 
as to the term of entry and period of duration, the reference was 
not admitted.^ 



Parole evidence of the constitution of a lease for a term of years Art 6,— 
has been shown to be inadmissible.^ But as to this matter the buu^qf 
decisions have varied. In a case of old date it was held that a^JJ^^^Jj^ 
verbal bargain letting hay in steelbow for nineteen years, when a Jf^***^^ 
written lease of the land was granted for that period, but which the control 
part of the bargain was not inserted in the lease nor reduced into SmT^o^ 
writing, was, notwithstanding, provable by witnesses.* But this ^^'^ 
doctrine was subsequently overruled, let, Where a lease had been 



1 Swp. aec. 3 of chap. iii. p. 369. [Sed 
quaere as to the granter and his heirs. 
See Bell's Pr. 1187, and mpra. p. 369.] 

^ Johnstone v. Dean of Guild of Aber- 
deen, 1676, Mor. 12,480. 

* Thomson r. Young, 1828, 7 S. 32, 
Note. This case was involved in cir- 
cumstances special and unusual; but 
the doctrine stated in the text may be 
gathered from it And this doctrine 



accords with the rule that constitution 
by oath is inadmissible, because there 
is no real variance between constituting 
a lease and' making a new and different 
agreement supplying essential defects. 

^ Supra, sec. 3 of chap. iii. of this book, 
p. 367, et $eq. 

6 narrower V. Wells. 1749, Elch. (Pre- 
scription), 31. 
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taken, and a bond for the rent granted, payment of the rent waa 
refused, upon the ground that at the time of the bargain a certain 
verbal promise had been made to the lessee by which he was 
induced to give the rent demanded ; and of that promise a proof by 
witnesses was craved. But that proof was refused as incompetent, 
by reason of the doctrine that the terms of a lease in writing cannot 
be altered, nor a bond, apparently absolute, rendered conditional by 
the evidence of witnesses.^ 2(7, The doctrine was deemed to have 
been established that a lease is a solemn contract, the terms of 
which cannot be controlled and redargued by parole evidence ; and 
that if this were admitted a great injury would be done both to 
the law and to the public.^ 

There are two cases which may appear at first to be either obstant 
or deviations from the rule, which, however, on examination will be 
found to be reconcilable with it. Firsts A report bears that [364] 
"parole proof was allowed to supply the omission of the agreed 

Mi^dr. term of years in a missive of set." The reporter says, "This case ia 
so far deserving of notice, as parole evidence was here admitted to 
supply a material omission in a written title of possession, which 
regularly ought to set forth the subject, rent, and term of years. 
The circumstances were however peculiar, and thus far favourable 
to the tenant, as the missive, expressed as it W6is, plainly implied an 
agreement for more than one year ; and it had been followed vrith 
a substantial rei interverUtis in the man's enlistment in service 
for six years. He had accordingly been allowed to possess for nine 
years; and parole evidence was required, not to contradict any 
part of the contents or supply some article by inference which 
had been overlooked or neglected, but to explain and apply the 
contents according to the true intention and covenant of parties."* 
From the tenor of the commentary the learned reporter may be 
deemed to have entertained doubts of the soundness of the decision *,. 
and he obviously guards against the adoption of it, as infringing 
on the recognised doctrine. 

^^^^ Second, A farm belonging to C having been advertised to be 

let, a letter was written by A to B, acquainting him that he had 
been preferred as lessee. A minute or memorandum of an intended 
lease was drawn up and subscribed, but was afterwards destroyed 
by A. Implement having become unattainable in consequence 
of the refusal of G to approve of B as lessee, an action of damages 
was raised by B against A. A was allowed to prove that B had 

^ Mags, of Glasgow v, Macfait, 1755, ' Lawson v, Murray, 1825, 3 S. 536. 
Mor. 12,341, 2 Stair, ix. 43, art 2, Note « Macleod v, Urciuhart, 1808, flume 
a (by Brodie). 840. 
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all along understood that he had no authority to conclude a bargain, 
and that it was only in the event of C's approving that his accep- 
tance was to be binding. The plea that written documents could 
not be modified by parole evidence was overruled, upon the ground 
that allowing a proof of A's allegation in the actual case did not 
at all infringe the general rule.^ The reasons of this opinion are 
not detailed ; but the principle probably was, that the condition 
being suspensive, no agreement could be entered into until the 
requisite approbation was obtained ; and therefore that the parole 
evidence did not go to control a written contract, but to establish 
that there had been no contract. 

Accordingly the rule has been held to be in force ; for a party 
having made an offer for a lease of certain subjects, and given a 
reference as to his responsibility, and relied on the entry of his 
name in the factor's book as tenant, and on certain letters and 
other relative writings, it was held that there was no lease or con- 
cluded agreement, and that parole evidence was inadmissible to 
prove that there was.* 

Whether parole evidence was competent to vary, control, or 
otherwise [365] expiscate the stipulations or clauses of a lease, is a 
question on which the more recent law may be deemed to indicate 
a modification of the older doctrine. The rule was laid down that Compe- 
it is not competent for the lessor to prove by parole evidence any royetovary" 
obligation against the lessee which was not contained in the lease ; • STrStoT 
and for a series of years the doctrine was neither questioned or i«*^ 
modified. In a recent case it was indicated that when a dispute 
arises within a short time after the tenant's entry, as to a particular 
stipulation not finally settled, it would require consideration to say 
that it was incompetent to ascertain by parole what had been 
the understanding and what were the conditions under which 
other leases similarly situated were in course of adjustment, so as 
to ascertain what were the conditions of the lease in question;^ 
and in a subsequent case it was doubted whether parties could 



1 Dods V. Walker, 1822, 2 S. 81. 

* Morrison and Brechin v. M'Kirdy 
and Kirkwood, 14 Dec. 1841, 4 D. 254, 
14 Jur. 100. In the Jurist, vol. xv. p. 
638, the marginal abstract of a case 
(Sinclair v, Sinclair, 20 July 1843) bears 
'* circumstances which held sufficient 
to ground a presumption that a party 
whose name appeared in a written lease 
was not truly sole, but, at the utmost, 
only joint tenant along with another 
whose name did not appear on the docu- 
ment, but who lived on the farm." 



While this statement forms a suitable 
introduction to the actual subject-mat- 
ter, it ought not to be deemed to imply 
that the case is to be classed under the 
law of lease; for it was expressly held in 
the inferior court that " tlie question as 
to the right to the lease of the subjects 
is not here raised." 

' Maxwell v. Burgess, 1773, Mor. 
12,351. 

^ Per Lord Deas in E. Mansfield and 
Threshie v. Henderson, 5 June 1865, 18 
D. 28 Jur. 448. 
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by a verbal agreement drop a clause out of a lease, which would 
virtually have been to make a new lease.^ This appears to involve 
the competen y of parole evidence as to the existence of such an 
agreement, reserving the question of its eflGicacy in law. In both 
cases the dicta were obiter, and nowise influenced the rationea of 
the judgment ; but they indicate a tendency towards a modifica- 
tion of the general doctrine. Whether the results of such a 
tendency would be beneficial may well admit of grave doubts. 
'V7ark„. Important doctrine has recently been laid down in the last 

^^f^® resort. A proprietor, by a written contract of lease, let the coal 
panjr. Under his lands. The lessees were restricted from working within 
provS°^ fifteen feet of the boundaries. On the allegation that this stipula- 
nrf^J-*^ tion had been violated by the lessees, the lessor brought an action 
9mtu». to have them compelled to erect a wall or barrier of the thickness 
stipulated. The lessees were also tenants of the coal in the lands 
adjoining. They alleged that the lessor had consented to allow 
them to work through the adjacent coal. And they set forth on 
the record various matters which, as they maintained, involved rei 
interventua, and proved consent and acquiescence. [366] The 
lessor admitted knowledge of what had occurred, but denied the 
existence of evidence of consent and acquiescence. In the Court 
below it was held^ that it was incompetent to prove by parole, 
against the provisions of the written lease, that the lessors had 
consented to abandon the restrictions as to working, and therefore 
that the lessees were not entitled to a proof of their allegations as 
to consent or abandonment, or to establish acquiescence. An 
• agreement by verbal consent to work through the barrier having 
been averred, it was held to be perfectly incompetent to prove such 
relaxation of, or departure from, an important part of a written 
lease by parole evidence ; that to oflFer to prove that such a request 
was made, and that the subsequent operations tended to shew it 
was reasoning in a circle ; that the first thing to be established was 
that there was such an agreement as that averred ; therefore any 
operation which took place after that date could never be of the 
smallest value in proving the existence of that agreement. The 
gist of the doctrine is, that alteration of stipulations cannot be 
proved by parole, and that such proof being excluded, cadit questio, 
Warkff. On appeal a different doctrine was laid down. "If after a 

cSf^onT- V^^^^^ agreement (it was said) has been made, there is what the 
pany on law calls Ttt intewentus. that is, if there are acts and circumstances 

Appeal. 

1 Per Lord Deas in Granger v, Geile, March 1856, 18 D. 772, 28 Jur. 319 ; 
16 July 1857, 19 D. 1010, 29 Jur. 405. [rev. 15 March 1859, 3 Macq. 467, 31 Jiir. 
» Wark V. Bargaddie Coal Co., &c., 6 323, 767, 21 D. (H. L.) 1.] 
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following upon the agreement in performance of it, then it is no 
longer revocable. It is as valid as if it had been made in writing." 
The allegations in fact relied on by the appellants were put on that 
ground. If the alleged acquiescence had been rested entirely upon 
the mere verbal consent, it would have been in vain ; but that con- 
sent was followed by facts and circumstances involving costly 
operations — something allowed to be done which cannot be undone 
— and although these might have been insufficient to constitute an 
agreement by themselves, they are sufficient to give validity to a 
previous verbal agreement, and, if proved, the law will presume that 
there was a completed agreement or conventional permission. The 
doctrine that the verbal agreement and the allegation of acquies- 
cence by ret interventua are to be severed must be repudiated ; the 
averment of the verbal agreement and of the rei interventua must 
be viewed in conbination and as forming a whole, and a proof con- 
sequently of the matter alleged to prove that unum quid ought to 
be allowed. 

The judgment of the Court below was therefore reversed on this 
point and the case remitted to the Court of Session, with a declara- 
tion that the Court ought to have directed an issue whether the 
barrier-coal so worked and removed by the appellants was sa 
worked and removed with the consent of the respondent, and that 
after the trial the [367] Court will deal with the interdict and the 
rest of the case as justice requires. While the doctrine must in 
its application to the special case be recognised as unquestionable, 
its adoption as an integral portion of the common law of Scotland 
admits of serious consideration, without disrespect to the high 
authority from which the judgment came.^ 



Section II. — Formal Written Lease. 

The object of this section is to state the different clauses of 
which an agricultural lease ordinarily consists, reserving for future 
discussion the rights and duties of lessor and lessee which emerge 
out of those clauses. Although this enumeration necessarily con- 
tains those clauses, the existence of which marks the conversion of 
the personal right into the real, yet, if possession have not actually 
followed, the right notwithstanding those clauses remains personal. 
The insertion of them, therefore, in this place is correct. 

The agricultural lease has been selected for the purpose of 

^ [The case has Bince been regarded as authoritative. See above, pp. 369-371.] 



Art. 1.— 
Ckmaeqf 
dB$criptum 
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detailing the clauses, because it is certainly the most ordinary, and 
often the most varied.^ 



The contract commences by narrating that '* it is contracted, 
^J*^^ finally agreed, and ended" betwixt the heritable proprietor or life- 
o/parties^ renter [368] of the lands let on the one part, and the person who 
becomes lessee on the other. The parties and lands must, of 
course, be so described by name and designation (addition), as to 
distinguish them from all others. Where there is to be a cautioner 
the lessee himself is described as " principal," and the cautioner, 
by name and designation, as " cautioner and surety" for the prin- 
cipal But a cautioner is very seldom required in the great agri- 
cultural districts, and, if at all, only for the rent of the first year. 
The legal characteristics of lessor and lessee have been already 
fully explained,' and those of cautioner shall be explained in the 
sequel. 

Art. 2.— The second is the clause of destination,* which sets forth that 

^I^Sn^on *^® proprietor has ** set, and in tack and assedation let," the lands 
to the lessee, his heirs, assignees, and sublessees, or otherwise, ex- 
pressly excluding assignees or sublessees, legal or conventional, 
factors, managers, or partners, unless with the special consent and 

^ The tenor of the clanses of the agri- principle and usage, is inderted in the 
cultural lease has been derived from a Appendix, Nos. i ii. and iii. These 
comparison of several actual leases, com- examples of agricultural leases are re- 
bined with the purport of the Books tainea unalteired, having been selected 
and Decisions, and the details given in on the recommendation of good judges, 
articles upon ''the Lease" contained in The Author thought it likely that im- 
the Journal of Agriculture, the System provements on the agricultural lease 
of Agriculture, forming an article writ- miffht recently have l^n made. But 
ten by Cleghom for the EncyclopsBdia he nas been informed by eminent prac- 
Brittanica, and also published in a sepa- tical agriculturists that, although in 
rate volume, the second edition of Low^s some instances there have been changes 
Elements of Practical Agriculture, Low on the stipulations, these changes have 
on Landed Property, Stephen's Book of not been improvements. Minute rules 
the Far. Ist edit, vol iiL pp. 1315-23, have been inserted, and the operations 
2d edit vol. iL pp, 505-16; the Agri- of the agriculturist fettered by restric- 
cultural Report of Berwickshire, (by tions which do not tend to the advance- 
Kerr), that of East Lothian, and other ment of good husbandry. In all pro- 
Agricultural Reports. This information bability tihis stringency will be aban- 
has been corroborated by firequent com- doned, and gener^ recourse be again 
munications wit^ friends thoroughly had to the more liberal system. . Men- 
conversant both with the science and zies, in his Lectures, p. 825, refers to 1 
the practice of agriculture. An exa- Jurid. StyL 4th edit. 462, for a prece- 
mination of very recent leases has satis- dent of the style of an agricultural lease 
fied the Author that there has been no in its most simple form, and gives a 
change in the nature of the clauses since short abstract of one. 
the publication of the first edition of * App. Nos. L iL and iiL 
this treatise. A style of the agricultural ' Sup, book L pp. 81-265. 
lease, according to the most approved ^ 2 Koss' Lect 481-2. 
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approbation of the proprietor, his heirs and successors.^ Certain 
special provisions may be inserted under this clause. 1^^, Power 
m ay be given to a lessee to name an heir by settlement, and ap- 
point a manager for an infant heir. 2{i, In case of devolution to 
heirs, either of line or by settlement, it may be provided that it 
shall be without division. Sd, Conditions and restrictions, in case 
of assigning or subletting. For example,— ^r*^, that the lessee 
shall have no power to assign or sublet until he shall have been 
a certain number of years in possession ; second, that he shall be 
allowed to assign or sublet the lands only as one farm, and not in 
small portions; and third, that the proprietor shall, upon equal 
terms, be preferred (if he think fit) to any assignee or sublessee.^ 
4th, In a liferent lease, where the liferenter may not continue in 
the natural possession, it may be stipulated that the sublessee, 
or other person possessing under the liferenter, shall be bound, 
when required by the lessor, to produce evidence that the liferenter 
is alive." 



The third clause is that by which the subject is conveyed, or the Art 8.— 
[369] right of possessing it is given to the lessee.* It contains — ^^L&i. 
let, a description of the subject let. The various kinds of subjects 
have been already enumerated. In describing the subject, the 
most simple mode is by its name, and by the name of the county 
and parish if in the country, and of the town and street if in a 
town. If the subject be a farm, it is usual to describe it by its 
boundaries, or by a reference to a plan and measurement, docketed 
and signed by the parties.* Mills are described by the name, the 
particular kind of mill, and with the appurtenances, viz., the miller's 
house, kiln, damhead, lead, with the astricted multures, sequels, 
and services thereto belonging.® Mines are described by their 
local name, or by the name of the lands where they are situated.^ 
Fishings, by name and situation. But the safest rule in all cases 
is to refer to the possession of the immediately preceding lessee, 
which will ordinarily exclude all difficulty.® And 2d, it confers a 



1 2 Ross' Lect 481-7. 1 Jurid. StyL 
4th edit. 468 ; 2 Journal of Agriculture, 
136. This exclusion is sometimes car- 
ried much further, and to a length 
which is practically inadvisable, viz., of 
all assignees, legal and conventional, 
direct or indirect, managers or trustees 
for behoof of creditors, subtenants of 
every description, graziers of any part 
of the lands, and heirs-portioners, the 
eldest female succeeding always without 
division. 1 Jurid. StyL 4th edit. 473, 

« 1 Jurid. StyL (2d edit) 632. 



« 1 Bell on Leases, 277, Note x. 
No.L 

^DalLis 509, and Spottis. 363. 2 
Ross' Lect. 487. 1 JuricL StyL 4th edit 
462. Joum. of Agricult ut sup. 

^ Bell on Leases, ut sup, 

•2 Dallas 510; 1 Juiid. Styl. 4th 
edit 539. 

' 1 Jurid. StyL 4th edit 499, 504, 
512, and 524. 

« 2 Robs' Lect 487; 1 Bell on Leases, 
201. 
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right to possess and occupy the subject peaceably during the period 
specified.^ 

Art 4.— Intimately connected with the immediately preceding clause is 

^JjJJ?^ the fourth, that by which the duration of the lease is regulated.* 
lat, There is specified the number of years during which the lease 
lah. is to endure, creating consequently what is styled a definite ish of 

Entry. the lease.' 2d, The period of the lessee's entry, from which the 
duration is to commence, is then set forth. The term of entry 
varies in subjects of different kinds, and in different parts of the 
ToMftbie country. To an arable farm the term of entry is ordinarily Whit- 
'"^ Sunday as to the houses, fallow lands, and grass, and Martinmas 
after the separation of the crop of a specified year, or more generally 
after that separation itself, with regard to the rest of the farm.* 
When the entry is at Whitsunday there is a provision that the 
incoming tenant shall enter to the fallow land, for the purpose of 
labouring it at the Martinmas preceding, unless (as is often the 
case) the outgoing tenant is taken bound to plough the fallow land 
once or (more frequently) twice before his removal at Whitsunday, 
the incoming tenant paying him at a certain rate an acre for such 
ploughing. But it is not unusual to enter the whole of the farm 
at Martinmas.* In that case there is a provision that the incom- 
ing tenant shall pay the expense of the labour on the land that had 
[370] been in fallow the summer before, and also for the wheat 
sown. Occasionally, however, the incoming tenant is allowed to 
enter to labour the fallow and sow it himself ; but practically it 
is hardly possible that in any case the entry to an arable farm can 
be complete at any given term. The tenant has almost always 
some work to do before he enters to and after he removes from the 
farm as a place of residence. 
To gwdens, To gardens, and, in a word, to all land which produces industrial 
fruits, the term of entry must necessarily be so regulated as to give 
the right to the growing crop to the lessee by whom it was culti- 
vated, leaving the land open to the incoming lessee to prepare the 
To pistore ensuiug crop. Whitsunday is the ordinary term of entry to pasture 

farmi. „ 

farms. 
To hooMc The term of entry to houses and other subjects is at the legal 
term of Whitsunday and Martinmas, or at such other terms as the 
parties shall stipulate. 

1 2 Dallas Mi «fp; Spottia. 364; 2 "Ross* ' 2 Joiim. of Agriculture, 136. 
Lect. 488; 1 Jurid. StyL 3d edit. 672 * 2 Joum. of Agriculture, 128. 
and 677. * DaUas mA wp; 1 Jurid. StyL 4tli edit 

* 1 Dallas, 309; Spottis. 364; 2 Ross' 462 ei ho. Opinion in Gordon v. Robert- 

Lect. 487; 1 Jurid. StyL 4th edit. 464 son, 11 March 1825, RC. 748. 
ti seq. 
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The term of entry to fishings is frequently at Andermas, the To fiahiigi. 
SOth November.^ That day was formerly the termination of close- 
time. But by the 9 Geo. IV. c. 39 (15th July 1828), section one, 
close-time was the period from the lith of September to the 1st of 
February. [Under the existing statutes close-time has been fixed 
by the laws of the Commissioners for each district in Scotland, in 
most cases extending from August 27th to February 10th, with an 
-extension for rod-fishing.^ An entry is very usual at any part of 
that period, and it is advantageous to enter during close-time, as 
the lessee has opportunity to make the necessary preparations. If 
local usage shall have established any particular term of entry to 
any subject, that term will of course be generally inserted. 

My If there is to be a mutual privilege to renounce, or, as it is Break in 
technically called, " a breach or break," this is the clause in which ^"^ 
provision for it should be made. The tenor is, that the lessee shall 
have liberty to quit or ^renounce the lease and possession after the 
lapse of a specified number of years, and upon giving premonition 
of a stipulated length of time to the lessor ; and that the lessor 
fihall upon the same terms be entitled to remove the lessee.^ 

In general there are certain reservations made by the lessor, the ah. 5.— 
details of which constitute the fifth clause. A few examples shall lUaerv^ 
be given. 1*^, Mines and minerals, with the power of erecting the **^ 
requisite works and their appendages upon indemnifying the lessee 
for damage. 2c?, Sea- ware. 3d, Woods, with power to take ground 
for planting. 4^A, Power to make roads and straighten marches. 
5th, Power to feu or exchange, and consequently to resume posses* 
sion upon compensating the lessee. 6th, A right to hunt, shoot, 
[371] fish, and otherwise sport, personally or by delegation, upon 
indemnifying the lessee for damage sustained.^ 

Should it be intended that meliorations are to be made by the Art. 6.— 
lessor, a clause (the sixth) ought to embody the undertaking. jfeUor^ 
The lessee may stipulate that he is not to reimburse the lessor ; x2k^» 
and it has been well observed that attention should be paid to the 
possibility of questions arising with purchasers or creditors or 
heirs of entail or other singular successors who may not be bound 
to implement the lessor's obligations,^ or the clause may be other- 

1 Qoidon V. Burnett, 1783, Mor. * Jurid. StyL 4th edit 469 et seq.; 2 

13,869. Journ. of AgricuL 138-9. 

« [26 and 26 Vict c. 97; 31 and 32 » Append. Nos. i iL iii 

Vict c 123.1 • 1 Bell on Leases, 279-80, Note x 

» 1 Jurid. "SlyL 3d edit, 667. No. 10. 

25 
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wise framed, so that the lessee may be taken bound to pay addi- 
tional rent if meliorations be made.^ 

Art. 7v— The clause of warrandice (the seventh) is in general absolute, 

^JJ^ and expressed in the same words as in a sale — " at all hands and 
*«• against all deadly or all mortals." * 

Art. 8.— The clauses already mentioned ordinarily exhaust the stipula- 

BmL tions by the lessor in favour of the lessee, and those now to be 

mentioned constitute the counterpart, embodying the stipulations 

by the lessee in favour of the lessor. The eighth clause is that by 

which payment of the rent is stipulated. 

Ist^ By it the lessee and his cautioner (if there be one) bind and 
oblige themselves, jointly and severally, their heirs, executors, and 
successors, to pay the rent to the lessor.* 
Eiiid and 2d, Rent may be of different kinds. First, Money, with a stipu- 

Sk^^ lation that in case of failure of payment there shall be exigible a 
certain (generally a fifth) part more of each term's payment as- 
liquidate penalty, and the legal interest of the termly payments 
from the time when they shall respectively become due, and 
during the non-payment of them.* Second, If the rent be payable 
in grain, the amount is stated simply by the specification of a 
certain number of bolls ; or if it is to be converted into money 
according [372J to the fiars price or other standard, it is usual to 
specify one sum as a mcLximum above which the rent shall not rise,, 
and another sum as a minimum below which the rent shall not fall, 
leaving it subject to the intermediate fluctuations.^ Grain rents are 
now, with scarcely any exception, paid not in the ipsa corpora, but 
are converted into money according to the fiars price, or some other 
standard set forth in the lease. Third, the rent may be made pay- 
able partly in grain and partly in money, which appears to have 
been the older practice, and has been resumed in some recent 
cases.® Fourth, In addition to the money and " victual-rent" thero 
is sometimes inserted a stipulation for the delivery of a certain 
number of fowls called " Kain," or a commutation in money. ^ 
Fifth, By the older leases the lessee was frequently taken bound 

1 1 Jurid. Styl. 3d edit. 685. Jurid. StyL, and Joum. of Agricul., nJt 

> 1 Dallas 609 ; Spottis. 364 ; 2 Hobs' «up. 

Lect. 493; 1 Jurid. Styl. 4th edit 462-3; » 1 BeU's Com. 71. 

2 Joum. of AgricuL 140. « 1 Dallas 509; 1 Jurid. StyL 4tli edit.. 

' Dallas and Spottis. ut <vp.; 2 Boss' 469; 2 Bell on Leases, 151-4; Append. 

Lect. 494-5.; 1 Jurid. Styl. 4th edit. No. iii 

463 et 9eq,\ 2 Journ. of Agricul. 140. ' Dallas, ut <up; 2 Robs' Lect 495; I 

« Dallas and Spottis., Boas' Lect, Jurid. StyL 4th edit 470. 
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to perform personal services called " Arages and Carriages." ^ 
These services being indefinite and oppressive, were abolished by 
the Jurisdiction Act, 28 Geo. II. But there may still be lawfully 
inserted an obligation upon the lessee to give to the lessor the 
service of a certain number of horses and men for so many days 
yearly.* These services ought at the option of the lessor to be 
convertible into money.* Sixths The lessee sometimes comes 
under an obligation to "pay all public burdens due and exigible 
forth of the lands, the receipts for which he is to report annu- 
ally,"* and for these payments he shall be allowed deduction out 
of the rent.^ 

3d, The terms at which the rent is to be payable are next Terms of 
specified. The legal terms of payment of money-rent are Whit- 
sunday and Martinmas. But as money admits of any term of 
payment upon which parties can agree, it became frequent in 
leases to stipulate for the payment of rent at the commencement 
of the lease or before the lessee could reap a crop, which was 
termed *' anticipated or forehand" rent, and sometimes the rent 
was not to be all paid for one crop till another was reaped, which 
was termed "postponed or backhand" rent. And in opposition 
to the legal terms, such terms of payment obtained the name of 
conventional terms.^ Candlemas and Lammas are frequently the 
terms stipulated. Payment of a grain-rent was sometimes made 
exigible between Yule (Christmas) and Candlemas, because having 
been reaped at the Martinmas preceding, it was presumed to be 
ready for delivery at Candlemas,^ and sometimes betwixt Martin- 
mas and Candlemas. [373] When the entry is at Whitsunday and 
the separation of the crop then on the ground, the practice is to 
make the rent payable at two terms in the year, Martinmas and 
Whitsunday, by equal portions, beginning the first term's payment 
thereof at the ensuing term of Martinmas, and the second term's 
payment thereof at the term of Whitsunday thereafter, and that 
for the first year's possession of houses, grass and fallow land, and 
for the crop (of the year specified), and so forth yearly during the 
currency of the lease,^ And it has sometimes been provided that 
the rent of the last year of the lease, whether exigible in money or 



^ Dallas and Rosa' Lect ut 8wp.\ 

> 1 Jurid. Styl. 3d edit. 682, and 4t]i 
edit 470.; 1 Bell on Leases, 280, Note 
X, No. 16, and 2 Bell on Leases (Ap- 
pend, ii.) 159. 

* 1 Bell on Leases. 226. 

« Spottis. 366; 1 Jurid. StyL 3d edit 
679. 

» 1 Jurid. Styl. 3d edit 687. 

« 2 Eisk. iz. 64; Karnes' Elucid. art 9, 



pp. 59-60.; Eeir's Agricultural Survey 
of Berwickshire, 140-1; 2 Joum« of 
Agricul. 133-4. 

^ 1 Dallas 609; 2 Robs' Lect 494-5; 
1 Jurid. Styl. 2d edit 628 and 635, and 
3d edit 679. 

•Spottis. 364-5; 1 Jurid. StyL 3d 
edit 667-8, and 4th edit 463 ; 2 Joum. 
of AgricuL 140. 
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in grain, shall be payable fourteen days before the term of the 
lessee's removal.^ 

4:th, In order to secure regular payment of the rent a declaration 
is sometimes introduced, bearing that if one "whole year's rent shall 
remain unpaid after the term of payment specified, or if two years' 
rent be allowed to run into the third unpaid, the lease shall, in the 
option of the lessor, be void and null without any procedure of law, 
and the irritancy shall not be purgeable.^ 



Art. 0.— 
Ckttueof 

tumbjf 



An obligation (it is not deemed advisable)' may be imposed 
upon the lessee, not merely to preserve the houses and other 
appurtenances of the farm, but to construct new ones. This obli- 
gation may form the ninth clause. Although its purport may 
admit of several variations, the most simple and usual course is 
that the lessor shall advance a specific sum, for which the lessee 
obliges himself to pay interest at a specified rate during the 
remainder of the lease, and to instruct that the sum was laid out 
as stipulated, obliging himself, if the whole sum shall not have 
been so expended, to repay the residue upon the expiration of the 
lease, with interest during the non-payment;* or there may be an 
obligation to reimburse the lessee upon the expiration of the lease* 
for money so expended by him. A special provision is sometimes 
made relative to conterminous inclosures, of which the lessee 
obliges himself to construct his share in common with the tenants 
of the adjacent farms.* 



Art. 10.— 
ClatueoJ 

Uotk 



By the tenth clause the lessee binds himself, — let To preserve or 
keep the houses and offices in tenantable and habitable condition, 
[374] and keep in repair or in good and fencible condition the 
fences, gates, and similar appurtenances of the farm, and so to 
leave them upon the expiration of the lease.^ 2d, Where the for- 
mer lessee was obliged, the actual lessee binds himself to implement 
that obligation, and the lessor assigns to him the obligation in the 
prior lease, so that he may exact whatever may be due under it, as 
the lessor himself could have done.® 3d, If (as detailed under the 
immediately preceding clause) new houses or fences shall have been 
constructed upon the lessee's entry, the lessee may oblige himself 
to leave them in good condition, and undertake, if they should be 



1 1 Jurid Styl. 2d edit. 635. 

« 2 Boss' Lect 497-9 ; 1 Jurid. StyL 
3d edit. 681, and 4th edit. 610; 2 Joum. 
of Agricul. 140. 

• 2 Joum. of Agricul. 131. 

* 1 Jurid. StyL 4th edit 471. 



« 1 Jurid. Styl. 2d edit. 633. 

• 1 Jurid Styl. 3d edit. 683. 

^ Spottis. 367 ; 1 Jurid Styl. 4th edit 
471, and 3d edit 686; 2 Joum. of 
Amicul. 141-2. 

^ Joum. of AgricuL ut sup. 
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found incomplete or out of repair, to pay to the lessor such a sum 
as shall be adjudged by referees to be adequate.^ 4^A, Provision 
should be made for the case of destruction by accidental fire, such 
as by whom the loss is to be repaired, and if by the lessee in the 
first instance, whether he is to be repaid by the lessor.* 5th, The 
clause relative to the march-dykes and fences is sometimes special, 
obliging the lessee to keep them in proper repair, and failing his 
doing so upon requisition, empowering the lessor to do so at the 
lessee's expense.* 

In order to carry into effect the provisions of the preceding Art li.— 
clause, and to secure the subject-matter of the hypothec, the lessee intutaSL 
is by the eleventh clause bound to insure the houses and offices 
and (sometimes) the crop against loss by fire> laty The lessee 
obliges himself to insure within a specified period a specific sum 
upon the buildings ; and 2c?, The crop in the barnyard according 

to its value. The latter is frequently divided into three portions, 
each diminishing in amount, viz., at Martinmas, Whitsunday, and 
Lammas, as the quantity in the lessee's possession decreases. 3<2, 
To pay the premiums and to report the receipts regularly ; and 
4^A, The lessee may be required to assign to the lessor the policies 
of insurance and the sums which may become due under them, so 
that the lessor may recover and apply the sums to the loss sus- 
tained upon the houses, or to the rents due to him at the time. 

The twelfth clatise is that of thirlage (which, if possible, oaght Art 12.— 
to be avoided), by which the lessee binds himself to carry to a mill TkiHaX 
[375] specified the whole grain which shall grow upon the lands, 
under the usual exceptions, to be grinded at that mill, and to pay 
the usual multure and knaveship, and to perform the services used 
and wont.* 

This clause (the thirteenth) comprising the stipulations for Art 18.^ 
cropping and otherwise managing the farm is one of great import- MaHa^ 
ance both to the lessor and the lessee. In the older leases it does "'^^ 
not appear to have been inserted ; but in many modem leases it is 
framed with much minuteness and anxiety. As the course of 
agricultural management varies in the several districts of Scotland, 
according to the differences in the soil, climate, size of farms, pro- 

1 1 Jurid. Styl. 3d edit 6?9. 683, 4th edit. 472 ; 2 Joiim of AgricoL 

> 1 Jurid. Styl. 2d edit. 632^ and 3d 141. 

edit. 683. & Spottis. 366; 2 Boss' Lect 496-8; 

< 1 Jurid. Styl. 3d edit 685-96. 1 Jand. StyL 3d edit 679. 
« 1 Jurid. StyL 2d edit 632^ 3d edit 
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ductions, state of population and markets, it is impracticable to 
give all the details which it may be proper to insert. In leases of 
extraordinary duration, as for two or three periods of nineteen 
years, the tenant is usually taken bound by specific clauses to leave 
the farm at the end of the lease in an improved condition ; but in 
ordinary leases the leading object to which the rules of manage- 
ment are referable is, that it shall suffer no deterioration, but be 
returned to the landlord in a condition at least as good as at the 
commencement of the lease. 
Ordinary In those districts where agriculture is best understood, the 

JJI^J^ following are the ordinary rules of management during the cur- 
»«*• rency of the lease. Isty White com crops ripening their seeds 
shall never be taken from the same land in immediate succession.^ 
2rf, A certain proportion shall be under turnips or plain fallow 
every year, and be sown to grass with the first com crop after tur- 
nips or fallow. 3d, No farmyard dung or putrescent manure made 
from the produce of the farm, nor straw nor hay made from the 
natural herbage, shall ever be carried off the farm. It is some- 
times added that no turnips or rape or hay of any kind shall 
ever be removed or sold. And upon weak soils it is sometimes 
required that not less than half of the turnips shall be eaten by 
sheep on the ground where they grow. 4^A, If the soil is not such 
as to admit of being ploughed and cropped every year, it is stipu- 
lated that a certain part or proportion shall be always in grass, 
and that land laid down to grass shall be, before being broken up 
again, two or more years in pasture. Sth, During the last five or 
six years of a lease the conditions are sometimes more special, 
obliging the tenant to have so much more in fallow or tumips 
every year, and so much more in grass, and also to leave the farm 
[376] in a particular shape so as to admit of the incoming tenant 
pursuing a correct rotation of cropping from his very entry. Or 
6^A, "What is approved of by some agriculturists, it may be agreed 
that the lessee shall cultivate the lands according to the rules of 
good husbandry, but with the addition of specific regulations ap- 
plicable to the four or five last years of the lease.* 7th, Adherence 
to the course prescribed may be enforced by conditioning for payment 
of additional rent in the event of contravention, besides damages, 
and with a power to prevent farther contravention, for which pur- 
pose power to make a summary judicial application is occasionally 
tak^n. Or 8th, Liberty may be given to the lessee to deviate from 

1 Stephen's Book of the Farm, vol. ii. seding the necessity of other restrictive 

506. In that valuable practical treatise conditions during the currency, 

this rule is recommended as of para- * Kerr's View of the Agriculture of 

mount importance, and as almost super- Berwickshire, 124-5. 
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the prescribed course upon payment of an additional rent specified, 
'which may be declared to be pactional and not penal, and not 
liable to judicial modification. 9th^ In some districts, though sel- 
dom in the most improved, there is occasionally a stipulation that 
the lessee shall himself reside upon and manage the farm.^ 

Circumstances may render it necessary to insert more special 
prohibitions. 1*^, A prohibition from ploughing up certain grass 
fields which from any cause it is wished to retain in old turf ; 2d, 
From cultivating plants that are supposed to be injurious or un- 
suited to the soil, as flax, hemp, &c. ; 3c2, Sometimes from pairing 
and burning ; and 4tth, A strict limitation on pastoral farms of the 
-quantity of land to be broken up for tillage.* 

The clauses' of management relative to the termination of the 
lease usually are — let. That the hmoe shall be obliged to leave the 
wlide of the dung of the penult crop, with or without payment ; 
in the former case, according to a valuation. The ordinary mode 
of valuation is by reference to arbiters. 2rf, The straw of the penult 
crop not used at the removal of the awaygoing tenant, as well as 
the straw of the last crop, may either be declared to be steelbow or 
to be paid for according to a valuation by the incoming tenant. 3(^ 
Provision may be made restricting the lessee from selling or carrying 
off a turnip crop or other green crop during the last year as well as 
during any part of the lease. 4^A, It is also deemed a beneficial re- 
gulation that as to the last crop, of whatever description, which is 
on the ground at the tenant's removal from the houses, the landlord, 
and through him the incoming tenant, shall have the power of 
purchasing it at a valuation at any time before it is ready to be cut. 
5th, Provision should be made for the lessee's right to keep posses- 
sion of the bams and similar offices, for the purpose of thrashing 
out and disposing of the last crop, if the arrangement last men- 
tioned be not adopted. 

[377] Bankruptcy does not of itself annul a lease, and the lessee, Art 14.— 
though bankrupt, may continue in possession if he perform the ^JS? ^ 
stipulations of the contract.* But as bankruptcy must render pay- "f*3^- 
ment of the rent precarious, may deteriorate the mode of cultivation, 
and may in many other ways prove injurious to the lessor, it is a 
common provision (forming the fourteenth clause) that if the 
lessee shall become bankrupt, expressed either in general terms or 
by reference to statute, or if a sequestration shall be awarded against 
him, or if he shall voluntarily divest himself of his effects, the lease 

1 Drummond v. M'Pherson, 1799, ' 2 Joum. of AgricuL 144. 
Hor. App. (Tack.) 6. [Edmond v. Reid, « 1 Bell's Com. 80. Crawford v. Maz- 
26 May 1871, 9 Macph. 782.] well, 1768, Mor. 16,307. 
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shall ip^ facto become null and void, the lessee's right shall cease^ 
and the lease shall be forfeited to the lessor, who shall be entitled 
to resume possession hrevi manUy and without a declarator or any 
other procedure at law.* Or an option may be given to the lessor 
to put an end to the lease in case of insolvency or bankruptcy.* In 
either case provision should be made for the mode in which the 
creditors of the lessee shall be indemnified for sums expended in 
meliorations. If it should not be the intention of the lessor that 
bankruptcy should void the lease, the purpose may be effected by 
omitting the clause of voidance and leaving the contract to be 
executed according to the rules of common law, or by inserting 
such provisions as may be deemed advisable. These will neces- 
sarily vary according to the nature of the subject, the amount of 
the rent, and the duration of the lease. But in general they will 
consist of provisions,— ;^r«^, that the lessee himself shall be obliged 
to reside and act as manager for his creditors ; or second, that the 
creditors shall have the power of appointing a manager ; and thirdy 
for securing the regular payment of the rent and the implement of 
the other stipulations. 

Art 16.— By this clause (the fifteenth) the lessee obliges himself to remove 
jUmov^ himself, his family, servants, and all his effects '' from the said pos- 
session at the expiration of this lease," and to leave the '' same void 
and redd," in order that the lessor, or others in his name, may 
attain possession, and that without any previous warning or process 
of removing to be used against him. In order to enforce this pro- 
vision it is sometimes stipulated that if the lessee shall continue to 
possess after the expiration of the specified period he shall pay to 
the lessor [378] a specified sum as rent for each year during which 
he shall so possess, conformably to the terms, under the penalty 
and with the interest stipulated with relation to the original rent.* 

Art, 16.— In order to avoid law-suits between the lessor and lessee, it is 
^JJJj^^ usual to insert a clause (the sixteenth) providing that all differences 
arising out of the contract shall be referred or submitted to arbitra- 
tion. These arbiters are either to be nominated by the parties- 
when the occasion arises or they are named in the lease. In the^ 
former case, provision against a refusal to nominate is made, by 
stipulating that the Sheriff or judge-ordinary shall, upon the 
applipation of either party, have power to make the nomination* 

1 1 Jnrid. Stjl. 3d edit. 682, and 4th ' Spottis. 365 ; 2 Ross' Lect. 499 ; 1 
edit. 473-4. Jurid. Styl. 4th edit. 472; 2 Joum. of 

« 1 Jurid. StyL 3d edit 710. AgricuL 144. 
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In the latter case, the arbiters are either individuals, whom failing, 
certain law-officers for the time being, or those law-officers are at- 
once named.1 Power may be given to the arbiters to appoint an 
oversman.^ 

The tenor of the seventeenth clause is that the parties mutually Art. 17.— 
oblige themselves to perform their respective parts of the contract Mutual 
under a penalty specified, and that over and above performance.* ^^"^ 

The eighteenth clause is that of registration common to alibis.— 
deeds.* The only details which it is necessary to notice are — lat^ Regutra- 
that the registration is to be made in the Books of Council and **^ 
Session, or in those of any other judge competent ; and 2d, that 
the letters of horning proceed upon six days' charge.*^ 

The nineteenth and last is the testing-clause. This clause being Art. 19.— 
common to all deeds, and its requisites being matter of legal noto- cS^' 
riety, it may perhaps be deemed superfluous to enter into the 
details of it. But, Jirsf, as the solemnities, although generally 
known, are occasionally mistaken or overlooked in practice, a 
summary [379] of them may not be devoid of use ; and second, an 
exposition of the Stamp Laws as applicable to the contract of lease 
is indispensable. But as these matters must be examined more in 
detail than is compatible with the plan of this section, the discus- 
sion of them shall be embodied in subsequent sections,* to which 
reference is accordingly made. 



Section III. — ^Variations in Clauses.^ 

In leases of certain subjects, which in a comprehensive sense ah. 1.^ 
may be called agricultural, as dairy or pastoral farms, there e^dst^^StS^ 
clauses diflFerent from those in leases of lands used chiefly ioiMmS' 
aration. In a lease of a dairy farm the rotation must be such that 
a large portion of the land is regularly kept in herbage, or forage 
plants, or in fallow crops.^ In a lease of a pastoral farm the fol- 

^ [An agreement to refer to the penon Lect 92-120; 1 Jiiiid. StyL 4th edit 

who shall nold a certain office when a 463. 

dispute shall arise is not binding; Bell's ' Authorities, ut mp, 

Pr. 391. Buchanan, 1799, Mor. 14,693.] ® Sections 4 and 6 of this chapter, p. 

3 1 Jurid. StyL 3d edit. 689, 4th edit 399, et seq, 

479. 7 The references to the Appendix are 

* 2 Dallas 509-10; Spottis. 366; 1 to Styles of the Leases noticed under 
Jurid. Styl. 4th edit 463. this article. 

* 2 Dallas 363; Spottis. 7-8; 1 Robs' « Append. No. iv. 
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read writing it must be proved, if disputed, that the deed was read 
over to him immediately before he subscribed it. Peers subscribe 
by their titles, peeresses by their Christian names and the titles of 
their husbands, and commoners by their Christian names and sur- 
names, or by the initial letter of the Christian name and by the 
surname at length. Subscription of both Christian and surname 
by initials has been admitted when it was proved that such was 
the practice of the party subscribing. Accordingly, a cautioner's 
subscription by initials to a lease was sustained, as it was not 
denied that the initials adhibited were those of the cautioner.^ 
But subscription by a cross or other mark is altogether invalid. 
Each sheet must be subscribed, and in practice each page is sub- 
scribed. The place at which the signature must be adhibited is 
below the writing, and in practice it is written at the right-hand 
side. If there be any marginal notes the party must sign them 
by writing his Christian name upon the one side, and his surname 
upon the other side of each note. 

WitaeaBM. 2. ATTESTATION BY WITNESSES WHERE THE PaBTIES CAN WRITE. — 

Attestation by witnesses of the subscription of the parties is indis- 
pensable for the valid execution of a lease, which deed is held to 
come under the rule applicable to deeds of "great importance."* 
The witnesses must not be fewer in number than two. Pupils 
(viz., persons under fourteen years of age) cannot be instrumentary 
witnesses, and as inveterate usage had excluded women from being 
instrumentary witnesses, it was considered inexpedient to admit 
a woman to act in that capacity. [But all doubt as to the com- 
petency of women to be instrumentary witnesses has now been 
removed by statute.] ' Although an instrumentary witness [386] 
cannot be objected to on the ground of infamy, witnesses of good 
character ("famous" witnesses in the language of the old law) 
should always be called. They must see the party subscribe or 
see or hear him acknowledge his subscription ; and it will be safe, 
although it cannot be affirmed to be indispensable, that they should 
sign immediately after the party and in his presence. Each of 
them must subscribe his Christian and surname [or his usual 
signature, and he may now append his designation instead of 
having it inserted in the testing-clause. He must also] add the 
word " witness " to his subscription. Their signatures are adhibited 
only at the close (the last page) of the deed, and in practice 
are written at the left-hand side, opposite to the subscription of 
the party. When the lease is executed by the diifferent parties 

1 E. Traquair v. Gibson, 1724, Mor. * 1 Eoss' Lect. 166. 
16,809. ' 31 and 32 Vict, a 101. 
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at different times, the witnesses, although the same, subscribe 
each time as witnesses to the signatures of each of the parties. 
With the contents of the deed the witnesses have no concern, for 
it is the signature only which they attest. 

3. Mode of adhibiting Subsoription where Parties cannot 
WRITE. — ^When the lessor, lessee, or cautioner cannot write, he 
authorises [a notary or justice of peace] to subscribe for him. This 
he does by [authorising the notary or justice of peace] to subscribe 
for him, which authority must be given at the moment of sub- 
scribing [and before two witnesses]. The deed must be read over 
to him in the presence of the witnesses immediately before it is 
signed, which fact [must be] mentioned in the notar/s docquet. 
[The docquet, for which a statutory form is now provided, must 
also set forth that the granter of the deed authorised the execution 
thereof.^] 

4. Attestation by Witnesses where Subscription is by nota- 
ries. — Two witnesses are necessary. And the same rules are 
applicable to them as to witnesses where the party himself sub- 
scribes. 

According to strict rule, the testing-clause ought to be written Art. 2.~ 
out before the deed is subscribed. And if the time and place Testing^ 
are certain, and the parties and witnesses are assembled along 
with the writer of the deed, it will be the most advisable course, 
as precluding the chance of those inconveniences and even risks 
which may arise from the course ordinarily adopted. But as this 
certainty and co-operation are in many instances unattainable, 
such a course is seldom followed in practice, and a blank is 
ordinarily left for the testing-clause. A note of the names and 
designations is kept, and the testing-clause is subsequently filled 
up, usually by the person who wrote the deed, but occasionally by 
[387] another person, it being set forth in the testing-clause that 
fiuch is the fact. The latter course is quit^ valid. 

The testing clause sets forth-^ 

let, The fetct that the deed was subscribed by the parties. 

2d, The name and designation of the writer of the deed. [But 
this is not now indispensable.] * 

3(2, The number of pages of which the deed consists. The test- 
ing-clause bears that the deed was written upon "this and the 
preceding number of pages'* (as the fact may be) '*of stamped 
paper." This is [not now] * indispensable. Where the deed was 

1 [37 and 38 Vict cap. 94. s. 41.] , » [38 and 39 Vict, c 94. s. 38.1 

•[lb.] 
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written npon one sheet of paper, it was held, [eren before the Act 
of 1874,] that the omission to insert the number of pages in the 
testing-clanse does not Titiate the lease.^ Each page had formerly 
to be numbered, but the Statute 19 and 20 Vict c. 79 (1856), sec- 
tion first, declared that *' it shall no longer be necessary to mark 
the pages of any deed or writing by numbers, any law or practice 
to the contrary notwithstanding." 

4/A, The date under which term the time and place of sub- 
scribing are included. 

5^A, The names and designations of the witnesses, which is a 
statutory requisite [unless their designations are appended to or 
follow their subscriptions.] ' 

6fA, The attestation of the marginal additions specifying that 
they were subscribed by the party, the pages upon which they are 
inserted, and the name and designation of the person by whom 
they were written* If there are in the deed any erasures or any 
parts deleted before it was subscribed, these erasures and parts 
deleted should be specified, by reference to the pages and lines 
upon which they occur, and by an enumeration or even a specifi- 
cation of the words deleted* The statement that they were deleted 
before subscription is essential, because if done after subscription 
the validity of the deed will be endangered. The contents of this 
part of the testing-clause may be deemed statutory. 
Printed Where, by reason of the number of tenants, a proprietor has 

often occasion to execute leases, recourse has been had to printed 
deeds containing the whole of the stipulations applicable to all the 
lessees upon the estate, but with blanks left for the insertion of the 
name, Ac^ of the lessee, the amount of rent, and other matter which 
it may be thought probable will be special in each instance. These 
blanks [388] are filled up in writing, and the name of the person 
who fills them up must be inserted. In other respects the execu- 
tion of a printed lease is the same as that of one the whole of 
which is in manuscript. 
Dapiicfttei. -^^ ^ lease is a mutual contract, and as each party should be in 
possession of a deed regularly executed, duplicates will be requisite. 
Each duplicate should be executed with all the solemnities, for 
although (as shjtll afterwards be shewn) the contract, being mutual, 
will be binding if one of the duplicates be regularly executed 
although the other be not, yet it is obviously preferable to take 
care that neither is defective in any respect. 

» McDonald v. M'Donald, 1778, Mor. ^ [38 and 39 Vict, c, 94, a. 3a] 
16,956, Hailes 789. 
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Section V. — Stamp Laws applicable to the Contract op Lease. 

Stamp-duties, it has been said, are of very great antiquity,^ but Art. i.— 
in modern times they were first adopted by the Dutch in the 
17th century,* afterwards by the French,^ and were introduced 
into England in 1693 by 5 Will, and Mary, c. 21. Small stamp- 
duties on leases were permanently imposed in England by 9 and 
10 Will. Ill, c. 25.* The introduction of stamp-duties into Scot- 
land was by an Act of 10 Anne. And by 12 Anne, ses. 2, c. 9, s. 1 
(1714), there was imposed the duty of sixpence upon every skin, 
piece, Ac, on which a lease should be engrossed or written.* This 
duty rose progressively during the last and present centuries by 
various assessments, each of which was in addition to all the 
preceding.® 

The provisions of the various statutes are enforced by penalties. 
But the Acts do not render void deeds which are not properly 
stamped, but merely subject the parties to the penalties enacted to 
enforce the duty, and prohibit the deed from being given in evidence 
until it has been duly stamped. 

[At the date of the previous edition of this work] the existing stamp Aeti 
Stamp Acts were 55 Geo. III. c. 184 (11th July 1815), 13 and Ulm!^ 
Vict. c. 97 (14th August 1850), 16 and 17 Vict. c. 59 (4th August 
1853), and 17 and 18 Vict. c. 83 (9th August 1854). Except with 
relation to the amount of duties, the 55 Geo. Ill, c. 184, was the 
governing statute, for by the 13 and 14 Vict. c. 97, the powers and 
provisions of the Statute 55 Gteo. II. c. 184, were enacted as being 
in full force ; and by the second section of the Statute 16 and 17 
Vict. c. 59, and of the 17 and 18 Vict. c. 83, all the powers and 
provisions contained in any Act in force at [389] the respective 
dates of these statutes were enacted as being in force. 

[The Act 55 Geo. III. c. 184, imposed certain stamp-duties set 
forth in a schedule, and applied to the enforcement of these all the 
powers, forfeitures, and penalties imposed by the preceding Stamp 

Acts.] 

The tenth section enacts '' that from and after the passing of 
this Act all instruments for or upon which any stamp or stamps 
shall have been used of an improper denomination or rate of duty, 

^ Ross' Lect 134. * Chitty, ut nip. 

* Chitty on the Stamp Laws, p. 1. * Spottiswood'a Styl. 407-9; 1 Bankt 

The leferences are to the nnt edition of zL 46; 3 fink. iL 21, and Note *; Enk. 

ChiUy'B treatise. The second edition, Pr. (edit 1802) Append. No. ii.; Tait 

although bearing his name, was not on Eyid. 145. 
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In an action of damages at the instance of a tenant against the 
occupier of a conterminous subject, for haying taken possession ille- 
gally of a part of the pursuer s tenement, it was shown that there 
had annually passed between the pursuer and his landlord writings 
in terms of which the pursuer was continued in possession from 
year to year. They consisted generally of an inquiry by the 
landlord whether the tenant intended to continue his occupation, 
with an answer by the tenant in the affirmative. All of them 
were unstamped, and it was ruled, disallowing a bill of ex- 
ceptions, that being unstsonped they could not be admitted in 
evidence.^ 

UmrtMoped Fifih^ An unstamped assignation of a lease is equally ineffective. 
A party alleged that certain effects poinded on a farm for the debt 
of the tenant belonged to him. He presented a bill of suspension 
of the intended sale, founded on an unstamped deed of assignation 
of the lease of the farm and stocking. The Court refused the bill, 
on the ground that the deed was not stamped.* 

oui^on Sixtli^ An obligation to remove voluntarily at a period specified, 
[395] and without any process of law, does not require a stamp.* 
For being a writing which is merely intended to carry into effect 
the stipulation in the lease without the necessity of action or 
warning, it must be taken as a part of the lease or as explanatory of 
the stipulation under it, and therefore, being otherwise probative, 
may be looked at though bearing no stamp. 

This doctrine has been confirmed by a recent decision. A 
tenant who possessed a piece of ground under a lease duly stamped, 
was thereby taken bound to remove on a certain event at any 
Whitsunday during the currency, on receiving the customary legal 
warning. Intimation having been made to him in January that 
procedure at law was to be taken for his removal at the Whitsunday 
following, he granted an unstamped obligation by which he bound 
to remove himself at Whitsunday, and declared that the obligation 
was to be equivalent to a decree of removal. He raised a process 
of suspension and interdict against the proprietors, to bar them 
from molesting him in his possession. He pleaded that the letter 
by which he had bound himself to remove could not be looked at 
because it was not stamped as an agreement. It was held that the 
obligation to remove did not require a stamp, and the note of sus- 
pension and interdict was refused.* 

^ Hutclimson v, Ferrier, 4 March ' Maclaren v. JVi. of Breadalbane, 20 

1851, 13 D. 837, 23 Jur. 379; aflf. 29 Dec. 1831 F.C. 136, 10 S. 163, 4 D. 

March 1862, 1 Macq. 196, 15 D. (H and A. 428. 

of L.) 7. * Bain v. Stewart, 14 July 1852, 14 

* Kincaid v. Love, 19 Dec. 1835, 14 D. 1007, 24 Jur. 621. 
S. 188. 
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97, and 17 and 18 Vict. c. 83. [These statutes, however, have been 
repealed, and substantially re-enacted in the Consolidation Act of 
1870, which also substitutes more comprehensive provisions for 
those of the Act 23 Vict. c. 15, relative to agreements for leases. 

[First, It is provided that an agreement for a lease or tack, or Agreement 
with regard to the letting of any lands, tenements, or heritable *°' * ^®^' 
subjects for a term not exceeding thirty-five years, is to be charged 
with the same duty as if it were an actual lease or tack ; but a lease 
afterwards made in conformity with such an agreement duly stamped 
is to be charged with the duty of sixpence only.^ 

[Where the consideration or part of the consideration for which Advdiarem 
a lease is granted consists not of money, but of produce or goods, the the^nty? 
value of the produce or goods is to be held a consideration, for which ^^^ "* 
the lease is chargeable with dd valorem duty. Where a minimum 
or maximum sum is stipulated as the value of such produce or goods, 
or the conversion thereof into money at a permanent rate is provided 
for, either optionally or otherwise, this minimum or maximum or 
permanent rate of conversion is to be the standard for estimating the 
value of the produce or goods for the purpose of assessing the ad 
valorem duty.* 

[A lease containing a statement of the value of such consideration 
or partial consideration, and stamped in accordance with such state- 
ment, is, '' so far as regards the subject-matter of such statement,'^ 
to be regarded as duly stamped, unless and until it is otherwise 
shewn that such statement is incorrect.^ 

[A lease or agreement for letting is not chargeable with duty in Penai lent, 
respect of any penal 'rent, or increased rent in the nature of penal 
rent thereby reserved or made payable, or by reason of being made 
in consideration of the surrender or abandonment of an existing 
lease of or relating to the same subject-matter.^ Nor, when charged corauiit 
with ad valorem duty in respect of the original consideration, is it [jJ^^'Sb- 
liable in duty in respect of a further consideration consisting of a i«ct» Ac 
covenant by the lessee to make, or of his having previously made, a 
substantisd addition to or improvement of the subject let, or of any 
covenant relating to the matter of the lease.* 

[No lease for a life or lives not exceeding three, or for a term of Imm for 
years determinable with a life or liyes not exceeding three, and no ^^ 
lease not exceeding the term of twenty-one years, granted by an 
ecclesiastical corporation, sole or aggregate, is liable ^in more than 
35s. of stamp-duty.* 



33 and 34 Vict c 97, sec 96.] 
]Ih, B. 97, subsec. 1.] 
[lb. B. 97, Bubsec. 2.J 
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able, both on principle and under the statutes. For it was said, 
prst^ That the Court could not exercise a discretionary power of 
relieving from the penalty the party on whom the law has imposed 
it (the user of the document), by ordaining another party to pay it. 
And that the penalty could not be enforced at all except at the suit 
of the public prosecutors named in the Act. And second, That the 
practice of superseding judgment was at variance with the true 
construction of the statutes. 

[The rule now observed is that the expense of stamping an un- 
stamped deed must be borne by the party founding on it in the first 
instance, but that if it is a mutual deed, such as a lease which both 
parties were bound to stamp, the expense as a general rule is ulti- 
mately divided between them.] ^ 

The [397] relative position of the parties vnll govern the ques- 
tion of liability, either for the expense of stamping, or other expense 
incurred previously to the plea of want of stamp. 1«^, As already 
indicated, a landlord who was in petitorto and founded on certain 
documents, was held to be obliged to have them stamped in the 
first instance at his own expense.^ 2d, An unstamped minute of 
lease was produced by a pursuer in the Inferior Court. It was 
founded on by both parties without the objection of the want of 
stamp having been seriously insisted on. A final judgment having 
been pronounced by the SheriflF, the Supreme Court, in an advoca- 
tion ordered the document to be stamped. It was held that the 
pursuer was not bound, before having it stamped, to pay the pre- 
vious expenses of process ; but there was reserved to the defender 
any claim competent to him by reason of the document not hav- 
ing been stamped at an earlier period.* 

Tenth, Stamping has a retro-active efiect, and validates the 
whole proceedings.* 

Eleventh, The consequences of not having a stamp, or having 
an improper one, are — Ist That until the defect be supplied the 
instrument cannot be pleaded upon or given in evidence. 2d, The 
defect cannot be supplied by partial performance or acts of homo- 
logation. 3(f, The tenor cannot be proved if the instrument be lost; 
but the party may resort to other evidence, and therefore an admis- 
sion upon the record, or upon a reference to oath, will prove what 
could have been proved by the instrument. But these results are 



1 [NeH V. LeeHe, 19 Marcli 1867, 5 
Macph. 634. M*Douall v. Caird, 19 
July 1870, 8 Macph. 1012.] 

8 Grant v. Grant & Co., 16 Dec. 1837, 
F.C 238, 16 S. 246. 

3 Church w. Sharpe, 8 March 1843, 6 
D. 876, 16 Jur. 364. 



* Wood and Mandatary v, Kerr, 13 
Nov. 1838, F.C. 12, 1 D. 14, 11 Jur. 35. 
Davidaon v. Douglas, 13 Nov. 1838,. 
F.C. 7, 1 D. 10, 11 Jur. 36. Moriea v. 
Glen, 24 Nov. 1843, 6 D. 97, 16 Jur. 
88. 
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Where the consideration, or any part of the considera- 
tion^ moving either to the lessor or to any other per- 
son^ consists of any money^ stocky or security : 



In respect of such consideration 



The same dntj 
as a conrej- 
anee on a sale 
for the flame 
conBideration 



Where the consideration or any part of the consideration 

is any rent : 
In respect of such consideration : 

If the rent, whether reserved as a yearly rent or other- 
wise^ is at a rate or average rate : 



Not exceeding £5 per annum 
Exceeding — 

£, 5 and not exceeding £10 



10 
15 
20 
26 
50 
75 
100 



19 



1» 
n 
n 
n 
« 



15 
20 
25 
50 
75 
100 



IfthetennU 

definite, and 

does not exceed 

36 years, or is 

indefinite. 


If thetenn 
being definite 

exceeds 

86 years, but 

does not exceed 

100 years. 


If the term 

being definite 

exceeds 

100 years. 


& 8, d. 


£ 8, d. 


£ «. d. 


6 


3 


6 


10 


6 


12 


16 


9 


18 


2 


12 


14 


2 6 


15 


1 10 


5 


1 10 


3 


7 6 


2 5 


4 10 


10 


3 


6 


5 


1 10 


3 



For every full sum of £50, and 
also for any fractional part of 
£50 thereof 

(3) Of any other kind whatsoever not herein-before described, . 10 ' 
And 9ee sections 96, 97, 98, 99, 100.^ 

[392] In Scotland there have occurred numerous cases under the 
Stamp Acts applicable to leases, either directly or by close analogy 

Firsts By the 12 Anne, c. 9, it was provided (sec. 24) that when 
more than one matter or thing was engrossed upon one sheet of 
paper, the duty should be payable for each of them. And (sec. 25) 
when any matter or things were, contrary to the meaning of the 
Act, written on any paper not duly stamped, the sum of £5 should 
be payable respectively for each of the said matters — ^until payment 
whereof the said matter should not be given in evidence nor ad- 
mitted into any court. A lease of Ismds had been granted, and had 
been written upon stamped paper ; and afterwards the same lessor 
granted to the same lessee a lease of other lands, which was 
written upon the same paper with the former. In a reduction of 
both leases it was argued that^ in terms of the statute, the leases 
were written upon paper not duly stamped, and consequently were 

1 [See above, pp. 405, 406.] 
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not probative till the sums were respectively paid for each of 
them. But the lessee having insisted on the validity of the lease 
first in date only, pleading that having been written on stamped 
paper it was good, and couldj^not be annulled by another having 
been afterwards written upon the same paper, the Court sustained 
the first lease.^ 

Second, The second half of one of the sheets of stamped paper 
on which a lease was written had been removed and had been 
replaced by an unstamped half-sheet, introduced immediately after 
the half which remained, and on which the stamp was impressed. 
It was held that the lease was not duly stamped.^ 

Third, Under the 12 Anne, c. 9, sec. 21 ; 6 Geo. I. [393] c. 4 ; 
and 30 Geo. II. c. 19, it was decided* that an obligation to grant a 
lease, being equivalent to a lease, must be stamped ; but what is 
styled an obligation was in reality a deed (as the report shews), and 
therefore it was requisite that it should be duly stamped. Had it 
been merely an agreement to grant a lease, no duty would have 
been exigible as the law then stood. 

Fourth, It was decided under the same statutes that if an obli- 
gation is in the form of a missive letter, stamping is not necessary.^ 
But the contrary was afterwards ruled in several cases. By the 
Stamp Acts prior to 23 Geo. III. c. 58, stamps being required for in- 
dentures, ** leases," bonds, or deeds, and for all agreements, "whether 
they shall be the only evidence of the contract, or obligatory upon 
the parties from their being written instruments," the Court decided 
that mutual missives with relation to the sale of a house must be 
stamped.* The duty necessarily was the agreement-duty. This 
was a case of sale, but the same rule is applicable to leases, as 
coming equally under the intendment and terms of the statute. 
The fourth section of the 23 Geo. III., by exempting agreements 
for leases under a certain yearly value, clearly involved the applica- 
tion of the agreement-duty to those above that value, which con- 
struction is confirmed by the [schedule to] 55 Geo. III. c. 184. In 
consequence, the agreement-duty, and not the ad valorem duty, 
was practically held to be exigible for obligations or agreement to 
grant leases.^ 



1 Ross V, Steven, 1749, Mor. 16,935. 

2 [Nicolv.Fraser, 11 March 1841, F.C. 
874, 3 D. 890, 13 Jur. 538. [Cf. Robson 
T, HaU, Peake 128. Copley v. Day, 13 
East 241. Powell v. Edmunds^ 12 
East. 6.] 

• Macdonaldv. Macdonald, 1778, Mor. 
16,956, Hailes 789. 

* Mathison v. Duff, 1777, Mor. 16,942. 



fi RoUo V, Reid, 1787, Mor. 16,944. 
Tait on Evid. 145. 

8 [In Hutchison v. Ferrier, in/m, it 
was said in the House of Lords that 
agreements to grant leases in Scotland 
are leases, and " require to be stamped 
as leases.'' But under the present law 
no difficulty can arise, as it has been 
seen that the stamp-duty for leases ap- 
plies to all agreements for letting.] 
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Under the Stamp Act, 55 Geo. III. c. 184, a contract of lease Unstamped 
being nnstamped, the Court refused to allow it to be pleaded upon.' ofmhriye 
In a series of cases under the same statute, the rule was laid down, "^le*!™** 
and uniformly acted on, that a missive of lease must be stamped, dence. 
and that, if unstamped, it cannot even be looked at by the Court. 
In an action of removing, founded on an unstamped missive, the 
tenant was ordered in the Inferior Court to find caution for violent 
profits as a condition of giving in defences. A copy only of the 
missive of lease was produced. In a suspension, the Supreme Court 
ruled that the order was bad ; for that, even if the missive had been 
produced, still so long as it was unstamped the Judge could not 
have looked on it, and that the utmost he could have done would 
have been to sist process.* 

So, a landlord in an application for interdict against his tenant 
founded on missives of lease, and on a relative submission and 
award, which submission had been entered into in terms of the 
missives, and for the purpose of explaining [394] them. The 
tenant pleaded on the import of these documents, and also raised a 
reduction of the award as being ultra virea^ and as being un- 
stamped. The Court ruled that as the landlord was in petitario, 
and founded on all the documents, all of them, the missives in- 
cluded, must be stamped, in the first instance, at his expense.' 
And in an action to reduce^ on the ground of its having been 
fraudulently impetrated, the renunciation of a lease constituted by 
. missives^ it was held that the missives, being unstamped, could not 
be produced in evidence.^ In a subsequent case the rule was dealt 
with as undoubted.* 

A case, which is apparently obstant, admits of an explanation. 
A party in possession of a farm under an unstamped missive of 
lease was charged during the currency, under a decree to remove, 
for not finding caution in terms of the Act of Sederunt. In a sus- 
pension he pleaded that the missive was not stamped. The Court 
remitted to the SheriflF to proceed in terms of the Act of Sederunt. 
The charger argued that the objection of want of stamp had not been 
stated in time ; but meanwhile he had the missive duly stamped, 
by which the objection was obviated.^ After the Statute 13 and 14 
Vict. c. 97, was passed, and by virtue of the included operation 
of the Statute of 55 Geo. III., the general doctrine was confirmed. 

^ M^iyen v, Leith and Qray^ 10 * Suinmen and Son v. Faiiservice, 4 

March I8362I4 S. 686. Jan. 1841. 4 D. 347. 

« Ross V. Webster, 18 Jan. 1834, 12 S. » Church v. Shaipe, 8 March 1843, 5 

308. D. 876, 16 Jur. 364. 

' Grant v. Walker, Grant, &c, 16 • M'Naughton v. Grahame, 22 May 

Dec 1837, F.C. 238, 16 S. 246. 1834, 12 S. 619. 
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pensation. Ith, Of an obligation to preserve the houses and fences, 
and of provisions for securing the lessor against neglect. &A, 
Powers and provisions relative to marches. 9th, Thirlage and 
services. 10th and Uth, Provisions regarding operations upon the 
mosses for fuel and other purposes. 12th, Eeservations by the 
lessor of the game and fish, privilege of sporting, mines and quar- 
ries, and woods, power of planting and making roads, together 
with provisions for compensating any injury sustained by the lessee 
in consequence of the exercise of these reserved powers.^ Second, 
In another class of articles the order observed is — let, Marches ; 
2(2, Mines, quarries, roads, canals, &c. ; My Inclosing, planting, 
draining, &:c. ; 4^A, Besidence and mode of culture ; ^th, Houses.^ 
Third, In a third class the tenor is — let, Duration and residence ; 
2d, Assignees and sublessees ; Zd, Marches ; 4:th, Mode of payment 
of rent; 5th, Allowance for agricultural improvement; Gth, Houses; 
7th, Fences; 8th, Terms of payment of rent; 9th, Regulations as 
to giving houses to cottars; lO^A, Public and local burdens; 11th, 
Cropping; 12th, Thirlage; IZth, Fuel; l^th. Restrictions as to 
[402] selling lime, &o., dealing in spirits, &c.; 15th, Reservation 
of minerals, planting, Ac; 16th, Manure and fodder; 17th, Atten- 
dance upon the courts of the barony ; 18^A, Penalties for contraven- 
tion of articles ; (19th, Consists of provisions purely local ;) 20th, 
Exclusion as tenants of persons exercising particular trades ; 2l8t, 
Compensation by incoming to outgoing tenants.' 



Art. 8.— 
Modes of 
executing. 



let. The articles must, in terms of the Stamp Act, 55 Geo. III. 
c. 184, be executed upon paper or parchment duly stamped, and 
paying a duty of £1, 15s., and a progressive duty of £1, 6s. additional 
for each of the additional quantities of words enumerated.* 2d, A 
title is prefixed to the ** articles and regulations," bearing that they 
have been settled by the proprietor, and that they are to be observed 
by the tenants upon the lands belonging to him, and that the leases 
shall be made to have relation to the articles. 3d, This title is 
followed by a declaration that the proprietor named and designed 
having judged it to be expedient that those who may become 



1 Articles and Regulations by the Earl 
of Aberdeen; Eeitn's Agricultural Sur- 
vey of Aberdeenshire, 183, 190. 

^ General Regulations and Ck)nditions 
by the late James Ferguson of Pitfour, 
Esq.; Keith's Agricultural Survey of 
Abeideenshire, 190-200. 

* Articles and Conditions laid down 
by John Gordon of Cluny, Esq., for let- 
ting the Estate of Slains^ Aberdeenshire. 



Gordon v, Anderson, 16 Feb, 1828, 3 
W. and S. 1-6. 

* [This statute was repealed by the 33 
and 34 Vict. c. 97, which does not ex- 
pressly mention articles of lease. The 
individual lease in which the articles 
are embodied by reference is of course 
subject to stamp-duty xmder die exist- 
ing Act.] 
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tenants of his lands and estates in the counties specified should 
be regulated in the management of the farms by certain general 
rules to be referred to in the minutes of tack or leases to be entered 
into by them, does therefore, by that declaration, ordain and 
appoint the whole persons who shall become tenants of his lands, 
their heirs and successors, to observe the rules and implement the 
conditions underwritten. The articles are then numerically de- 
tailed. 

Immediately after them is inserted a declaration that all the 
articles and regulations shall have the same effect as if engrossed 
in the leases to which they shall refer. This is followed by the 
ordinary clause of registration and testing-clause, and is subscribed 
by the proprietor before witnesses. And a docket is added bearing 
that the regulations were recorded, of a certain date, in the books 
of a certain court.^ Where the articles are in this form they are 
subscribed by the lessor only, and not by the lessee, but they are 
identified by a precise descriptive reference in the individual leases. 

ithy But a different mode may be adopted. After the title, and 
without any prefixed declaration, the articles may be detailed, and 
in conclusion there may be inserted— ;/?rs<, A clause of registration, 
bearing that the proprietor named and designed, and the persons 
thereunto subscribing, whose leases to those regulations refer, 
consent to the registration, and constitute procurators ; aecondy A 
testing-clause, bearing that " these presents, written," Ac, were 
subscribed by the proprietor and by the lessees whose leases there- 
unto [403] refer, as above mentioned, before the witnesses men- 
tioned in the said leases, and affixed and subscribed to their several 
names, upon those regulations.* 5th, According to another plan, 
the enumeration of the articles is followed by a declaration that 
the foregoing were the articles and conditions referred to in the 
several offers made by the lessees respectively for different farms 
upon the estate specified, of the dates " hereto annexed to their 
respective subscriptions.'* The lessees subscribe immediately after 
this declaration. After their subscriptions there is inserted a de- 
claration by the proprietor that the above are the geoeral articles 
and conditions on which the leases upon the estate specified are 
granted by him and referred to therein, after which there are the 
ordinary testing-clause and the proprietor's signature before wit- 
nesses. But the testing-clause does not bear that the document is 
written upon stamped paper.' 6^A, In the preceding instances the 

1 Articles of Earl of Aberdeen, ut ' General Articles'and Conditions^ by 
fup. Ferguson of Pitfour, tU 8up, 

* Qordon v, Anderson, ut tup. 
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Tti, Tire jrlitil^**! i:«,Ti=L-td f* jii ti»:cl r^^irL 

tlr: k::^ Tl-^ Lease il-rs. «»r^ f:r^ LLi:: iz. o.^A-ttizlizi cf :he 

*E.i rrSrTTi:: . L«. «i:e:i£rii ajiri o:^:.tr".«^i iz. a «eriLn::e jfijer of 
g'Ti.-eru irn .I-r**. Fi:s:r{i*7ii t j ^-r Lrssir i$ rrliiix* i.: li^ Irises of 
iLi pnrti-:ilir e^tite, an-i to ce Lrli is jars :c ^-r I-fAse. Aci wL:?h 
ari.I-et§ wtre. cf a orruiz^ -ik^e. r^turriei &s a jr:':Ji;iTe ^rii hi the 
locks »:: a cirr:A:r, o.irt. Lis Ir^ fc: Az.i iz. :L-r ili-ise ■:: wArraa- 
cLia r%f-rrr-:i? i« iLZ'iLi, zzjuie to the anfilrs as zVl^kzr.zr w'»:a the 
I-es5<:r. The I-rs^ee •:':llz?a r/rr-geli Zt:« izIt to fcilfr* to. ic^t. and 
p#ert:rzi tue wz.:^* ami^ru, o:z.iiti:iL5. s^i^ulhiics. azd oiteis 
c:-:A:z.el in tLe g^nenl artfilfs rrciriinz the €s?:Ate preTiooslj 
referretl t.% an! L-eli as part ci the lease, az*i irri:h cf a certam 
ijLte Le Ljl.1 5:il<crice»L tit also to paj the Ki.t specir-etL In the 
cli^^e of mitnal per::rTr..ir.-x l«;ch parties a-^rse to perfr-rm their 
l^Al resze^ziiTe p^ins cf the p realises anl •:£ the sepante articles. 
Ae.! in the rezi^trati-ZrHzliiiae h:zh panies orz^ez^t to the lecord- 
inz of the kase, and ci the serante artiilcs as p-art of it. The 
tes:inz-cli:i5e sh:'£l lear thit ci the stzie iite as that of his 
sul^irrfrri.n the lessee LiJ sr:t a c:rv c: the seraiate articles.* 
ShoiLld there l-e anT 5re<:Lil matter ^iirulitoi tetTTteea the lessor 
and lessee, it sh:-:ili be inserrei if it be an oclfriti^n bv the 
formeFy immeiiatcly preTicas to the cliuae c-f warrandice, and if 
bv the Utter. innL^eiiitely after the c:I:^ti:n to penorm the 
general articles^ 

The Tali iiry of articles jvinicd with the relitiTe lease, as creating 
J^^^.' '/ a binding contract, ap pearsw iz^irpenJcntlT of authority, to be nn- 

* ^See a cts* w*:«e the katse TTiIfliT Pin« r. A^ktvciW, IS Xor. 1S58, 21 
Kf<jrtv\l cclIt to jurt cf th* i>^;C::Li;:::ziL D* Ix ?l Jsr. d.^ 

^ Ovrvicc r. JLcdezsoii, mt nrp. 
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questionable. Nothing more is requisite than that the articles to 
which reference is made should be authenticated by the regular 
subscription of both parties, if such be the form, or by that of the 
lessor, if he alone sign, combined in either case with an accurate 
description of the articles embodied in the relative lease.^ 

The validity of this mode of dealing has been recognised by 
high authority. The cases relating to this subject are recent, and 
in the earliest of them discovered the estate was held by several 
tenants under separate and independent missives, in which certain 
printed " Articles and Eegulations," laid down by the proprietor 
relative to the cultivation of the estate, were referred to as sub- 
scribed. A question, which need not be detailed here, arose out of 
one of those articles. An argument was maintained throughout 
upon the import of the articles, the landlord pleading that it was 
incumbent upon the tenants specifically to perform the positive 
obligations undertaken by them. On the part of the tenant an 
argument, independently of that upon the import, was maintained 
Bs to the " articles and conditions" not being obligatory upon the 
tenants, not because they were in their nature invalid, but in con- 
sequence of their having been abandoned, and of some of the 
tenaixts not having signed them. But a judgment upon that argu- 
ment was rendered unnecessary by a decision in favour of the 
tenant upon the import of the disputed clause. Thus, although 
there was no express judicial recognition of the validity of such 
articles, their validity, viewed generally, does not appear to have 
been questioned.* 

When, very soon afterwards, the validity of certain articles 
and conditions of lease was disputed, their general legality was not 
impugned; but the tenant pleaded that he had not subscribed 
them, that they were not in existence when he obtained his lease, 
and [405] that the reference to them in the missive was too vague 
and general to be binding upon him. When the case came before 
the Court of Session it had not been stated that the lessee had 
subscribed the draft of the lease ; and the Court decided that the 
articles referred to not having been signed by the lessee, or even 
adjusted at the date of the missives, a general reference made to 
them in a certain offer was insufficient to render the regulations 
binding upon the lessee. Afterwards, evidence having been pro- 
duced that the lessee had subscribed the draft of the lease, the 
Court recalled their judgment against the lessee's general liability 
under the articles ; but decided in his favour upon the import of 

1 [Lyon V. Irvine, 13 Feb. 1874, 1 R son, &c., 11 March 1825, F.C. 748, 3 S. 
512.] 656. 

« Bell's Pr. 1190. Gordon v. Eobert- 
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one of the clauses in which the main question (not here in point) 
was involved.^ By this case, consequently, the rule was established 
that where it was proved that those articles are adopted by the 
lessee as part of the contract they are obligatory upon him.^ The 
rule was sanctioned by the House of Lords ; for, upon appeal, it 
was held (aflBrming the judgment of the Court of Session) that a 
landlord having drawn up certain '' articles and conditions,'' and a 
tenant having taken a farm by a missive binding himself to the 
conditions of another tenant's missive, and having also signed a 
draft of a lease referring to them, and having possessed for the full 
duration of the lease, the tenant was bound by the articles and con- 
ditions, although the diaSt had never been extended, and although 
he had not signed the articles themselves. While the lessee relied 
upon special matter, he admitted that he would have been bound 
by the " mere regulations," the validity of which was, from the 
Woolsack, held to be undoubted.* 

Accordingly it was in a subsequent case held to be quite certain 
that effect must be given to express stipulations in articles of lease^ 
notwithstanding contrary local usage.* 

. While in these instances it was ruled that articles were obliga- 
tory upon the lessee, it has, e converso, been ruled that they were 
equally obligatory upon the lessor. For it was decided that a pur- 
chaser of lands was bound by articles of set (lease), according to 
which the lands were let, the articles having been signed by the 
former landlord and the tenantry, and containing a clause declaring 
that they should be as effectual as if engrossed in the leases ; but in 
the leases themselves no reference was made to the articles.*^ And 
in a subsequent case the validity of the articles was assumed and 
their import argued.® If therefore articles are thus binding upon 
a singular successor when there exist the requisites which convert 
[406] the personal contract of lease into a real right, they are, as 
matter of personal contract, necessarily binding upon the lessor and 
his representatives. 



Section VII. — ^Written Obligation to Grant a Lease, and 

Written Acceptance. 

When parties treat privately, the ordinary course is, after the 
duration, rent, and other stipulations and conditions have been 

^ Gordon v. Anderson, 1825, 4 S. 13. ^ Macra r. Mackenzie, 7 June 1828, 

2 Dickson on Evidence, 110. 6 S. 935. 

' Gordon v. Anderson, 15 Feb. 1828, * Gammel and Davidson v. Anderson, 

3 W. and S. 1-19. 9 Dec. 1836, 15 S. 233. 

* Gordon v, Thomson, 14 June 1831^ 
9 Sw 735^ 4 D and A 131. 
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verbally adjusted, that there are drawn up documents ordinarily Art i.— 
termed "missive letters/' which consist of an obligation upon the fewcr^or 
part of the proprietor to grant a lease upon the terms settled, and ^^^^ 
upon the part of the lessee of an acceptance and consequent once, 
•counter-obligation to take the lease upon these terms. The obli- 
gation to grant constitutes the primary document. The ordinary 
tenor of it consists — Ist, Of a statement that the parties had agreed 
concerning a lease of the subjects named ; and 2df, Therefore the 
proprietor obliges himself to grant a regular lease for a period, and 
for a rent, and under conditions specified. The clauses and obli- 
gations may either be einbodied in terms, or there may be a 
declaration that the lease is to contain the same clauses and obli- 
gations as are contained in the current lease. The form is that of 
^ letter addressed to the future lessee. And it is important to 
observe that in order to render that letter obligatory it must be 
holograph of the granter, or regularly tested.^ 

To the counter-obligation by the lessee there is prefixed a copy 
•of the obligation to grant ; the lessee declares that it contains the 
terms of the agreement concluded between the proprietor and him 
relative to a lease of the lands named ; of those terms he accepts, 
and obliges himself to enter into a formal contract of lease when 
required.^ His acceptance must also be holograph or regularly 
tested. Even though possession has followed upon these " missive 
letters,'' no action upon them will lie until they shall be stamped. 
And it is recommended that in every instance the lease should be 
regularly extended (engrossed) upon stamped paper previously to 
possession.' 

A minute of lease embodies the mutual obligations in one Art 2.^ 
document. It consists of — Ist, The declaration of the constitution ua!^^^ 
of a contract between the proprietor of the lands to be leased and 
the future lessee. 2c2, The grant to the lessee regulating the 
powers of assigning and subletting, the duration, and terms of 
entry. 3d, [407] Warrandice. 4^A, Obligations by the lessee to 
pay the rent. 5th^ Stipulations relative to management, erections, 
preservation, and similar matters. And 6^A, Mutual obligations 
under a penalty of implement, and of executing a formal lease 
upon stamped paper containing the usual clauses. This document, 
like missive letters, must be stamped before action will lie, and 
it is recommended that, before possession, a formal lease should be 
'executed.* 

1 1 Juiid. StyL 4th edit 551-2. ' Jorid. StyL ut mp. 

^ Jurid. StyL ut mp, * 1 Juiid. SI7L vt tup. 
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G acknowledged the subscription, and that, as it was covenanted 
that there should be a lease in writing, there was still loctis pceni- 
tentice} And a lease which was defective in the statutory solem- 
nities, as wanting the name and designation of the writer, and upon 
which there had been no possession, was reduced at the instance 
of the grantor, although he acknowledged his signature.^ Thirds 
A postscript to a lease, written beneath the names of the witnesses, 
was found null, because wanting witnesses.' And a lease, signed 
by the principal parties but not by the witnesses, being left thus 
incomplete in the hands of one of the two persons who were in- 
serted as witnesses, he and the other, some days afterwards, put 
their names to the contract as witnesses at the instigation of one 
of the parties. The lease was held to be null; for the parties 
having broken up without perfecting their contract, they were free, 
and could not afterwards be bound but by a new act of their own, 
interposing their consent to the subscription of the witnesses.^ It 
may well be doubted if a doctrine so rigid would be adhered to in 
modem practice. 

incormiete- ^^ mutual coutracts entered into between one person on one 
Jgjj^^ side and two persons on the other, the one signing is not bound 
*5P«a«w-« unless the two on the other side both sign also, unless it appear 
[414] from circumstances that the faith of one only of the two was 
followed, and that he is the party who signs. This rule is applicable 
to leases.^ On this principle, it was decided that where a lease 
was granted to a person and his son, the lease was effectual to the 
father against the granter although the son did not subscribe it, 
because the faith of the father only appeared to have been followed, 
and the insertion of the son's name appeared to have been rather a 
concession to the father than a stipulation by the granter of the 
lease.^ But where the faith of all the intended lessees has been 
followed, all of them must subscribe in order to render the lease 
obligatory upon any of them. Three persons proposed to take a 
lease, and the terms were settled. In the absence of one of them 
(who went to view the lands) two of them signed the lease. The 
third, disliking the lands, refused to sign. The two who had signed 
having determined to resile, an action was raised to compel them 
to implement, in which it was decided that the lease, not having 
been signed by one of the intending lessees, the deed was incom- 

1 Maitland v. Neilson, 1779, Mor. * Hume ^?. Dickson, 1730, Mor. 16,898. 

8459, 17,054. » Per Lord Kilkerran in Hamilton v. 

* MTarlane v. Grieve, 1790, Mor. Smith, 1738, Mor. 9168. 

8459. ^ Hamilton v. Smith, ut sup. 

» Kelly V. Innes, 1619, Mor. 16,876. 
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Articles (of which the number and the nature must necessarily 
be arbitrary) are then inserted, embodying the clauses of manage- 
ment, erection, preservation, Ac. 12th, Article relative to removal. 
15th, Eeservation by proprietor of mines, woods, right of making 
roads, &c. 14^A, One-half, or any other proportion of the auctioneer's 
fee, shall be paid by the person preferred, and the other by the 
proprietor. \5th. Conditions that all questions relative to the 
articles shall be submitted to arbitration. 16th, Mutual obligation 
to implement by the exposer subscribing the articles and the 
offerers by subscribing their respective offers, each under a penalty, 
— clause of registration and testing-clause bearing that the articles 
are written upon stamped paper. 

A regular statement of the proceedings, entitled '^Minutes of Minnt«8of 
Procedure," ought to be kept by the judge of the roup. If it be Ix roup, 
necessary, by reason of want of offerers or other causes, to adjourn 
the roup, there is inserted a statement bearing that the farm 
having been exposed to be let during the time, and at the upset 
price settled, in presence of the judge, in terms of the articles, 
and no offerer having appeared (or from other causes), the judge 
adjourned the roup until a day named. Should offerers appear, 
the minutes bear the amount of each successive offer. Each offer 
ought to be subscribed by the offerer and the judge, although this 
is occasionally avoided in practice. The last and highest offerer 
at the expiration of the time is declared by the judge to be pre- 
ferred, and that offerer enacts himself accordingly, and obliges 
himself to implement the articles in every respect in so far as is 
incumbent upon the purchaser under the penalty specified, aod he 
consents to the registration of that enactment and obligation 
along with the articles of roup. The subscription of the judge and 
the offerer are then formally adhibited.^ 



Section VIII. — ^Rental-Eights or Ekntals. 

Besides the ordinary lease there is also known in law a descrip- Art i.— 
tion [409] of lease forinerly used often, but now almost obsolete, dua^^km. 
called a rental-right. In treating of the powers of heirs of entail 
to lease, some of its characteristics were noticed.^ The holders of 
these rights are styled rentallers or kindly tenants, by which latter 
term is indicated the reciprocal attachment deemed to subsist be- 
tween them and their landlord. They are ordinarily deemed to 

^ Juiid. Styl. 2d. edit. 76 et seq.f 3d * Book I. chap. iL sec 1, p. 116. 
edit 92 et seq., 4th edit QGetuq, 
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have been the descendants partly of the villeyns, who had become 
free, and of the liherijirmarii. They had no charters, sasines, leases, 
or other righta to their possessions, but attended the courts of their 
overlords, and had their names, payments, and possessions entered 
in the lists of tenantry belonging to the barony or manor. They 
were possessors of the same class as the copy-holders of England. 
In Scotland the ecclesiastics made grants to the younger sons of 
barons at moderate rents, and, assuming them as kindly tenants, 
allowed them and their heirs to possess as long as they paid their 
rents. On the royal demesne, and on the estates of many of the 
great families, there were possessors of the same description. In 
some parts of Scotland, as on the lands of the archbishopric of 
Glasgow and the monastery of Paisley, they were styled heritable 
proprietors. And throughout Scotland there long existed an idea 
that the right was equivalent to a right of inheritance.^ Sabse- 
quently (as shall be hereafter shewn) rental-rights with a certain 
exemption were brought by the Courts under the rules applicable 
to the contract of lease. When leases are granted to persons 
acknowledging or constituting them kindly tenants, they are 
''equiparate" to those which are expressly granted under the 
name of rentals ; but it is indispensable that they either be ex- 
pressly called rentals or that the lessee acknowledged is a kindly 
tenant.^ The subject-matter of rentals may consist of lands and 
other ordinary heritages, and even of a mansion-house.' 

Writing is essential to the constitution of a rental-right ;* and 
payment of rent, although for many years, will not be sufficient 
if there be no writ.^ The writing may be of two kinds, the force 
of each of which is very different. It may consist, 1«^, Of a deed 
formally executed like an ordinary lease, and delivered to the 
[410] tenant ; or 2c?, Of an enrolment in the rental-book of the 
proprietor. The former is valid against singular successors, the 
latter only against the granter and his heirs.* 

In the older Books a rental-right, by implication, appears to be 



* Balfour 205, c. xxviii ; 1 Craig, xL 
24, and 2, ix. 34; 2 Stair, iz. 15; 2 Mac- 
kenz. Inst. vi. 9 ; 2 Bankt. iz. 41 ; 2 
Ersk. vi 37; 2 Ross' Lect, 478-81; 
Bell's Pr. 1279-81; 1 Jurid. Styl. 3d 
edit. 476. M'Kenzie v. Gullen, 1781, 
Mor. 10,311. 

^ Craig, Stair, Mackenz. Inst, Bankt, 
Ersk., fioss' Lect, and 1 Jurid. StyL, 

' Duke of Lennoz v. Houston, 1628, 
Mor. 15,184. 



* 1 Craig zi. 24; 2 Stair, ix. 18 ; 
Mackenz. Inst, Bankt, Ersk., and 
Jurid. StyL, vi mp. 

^ Tutor of CassUis v. Lochinvar, 1581, 
Mor. 15,183. 

® Stair, Ersk., Jurid. StyL, ut sup. 2 
Bankt iz. 41 and 44. L. of Aytoun v. 
Tenants, 1625, Mor. 7191, 16,476. 
Agnew V. E. of Cassilis, 1625, Mor. 
15,189. Lady Langton v. Tenants. 
1627, Mor. 15,184. 



B. HI. o. IV. B. vm.] KENTAL-RIGHTS— FORM AND TENOR. 425 

recognised ; for it is laid down that " grassums do imply kindli- 
ness/'^ But this doctrine is justly rejected by the modern autho- 
rities, because grassums are now frequently given by tenants upon 
their entry, when neither the landlord nor the tenant means to 
constitute a rental.^ 

When a rental-right is to be formally executed, it consists of a 
declaration that the proprietor has received, admitted, and rentalled 
his lovite (named) as his kindly tenant for his lifetime in the lands 
specified, for payment of a certain yearly rent, with grassums and 
other services used and wont, but under the condition that it shall 
not be lawful for the rentaller to let, dispone, or put away the lands 
or any portion of them under sanction of the nullity of the rental* 
This is the tenor of the right in its most simple form. But its con- 
ditions and terms may be more ample, and better defined. First, 
A definite period of duration may be inserted in place of the ren- 
taller's lifetime. Second^ It may contain an obligation that the 
houses and fences, Ac, shall be kept in preservation. Third, There 
may be a clause of warrandice. Fourth, A declaration of irritancy 
and power to resume in case the rent shall not be paid may form a 
condition. And Fifth, There may be a declaration that all services 
are dispensed with, and that the rent shall be deemed to be in full 
of every demand. In its more ample form there is little difference 
between a rental-right and an ordinary lease. 

But although the words rental or kindly tenant be inserted in a 
writing, it will not constitute the grantee a rentaller or kindly 
tenant if the general purport be at variance with such a legal char- 
acter. Thus, a proprietor granted a writing that he " received and 
rentalled his niece as a kindly tenant for all the days of her life," 
reserving to two tenants their rights under their leases, but assign- 
ing their rents to his niece, who, besides paying rent, was bound to 
erect certain buildings. It was held that the niece was not pro- 
perly a kindly tenant, but only the holder of a liferent lease, and 
that the tenants whose rights were reserved were not her sub- 
tenants, but that the landlord, being undivested proprietor, had a 
title to remove them on the expiration of their leases without the 
concurrence of the liferent lessee. The gist appears to have been, 
[411] and soundly, that it was not within the power of the pro- 
prietor to confer on the grantee the character and rights of a 
rentaller or kindly tenant, so as to interpose her between the 
granter and the existing tenant, to whom he had granted the 
lease.* 

1 2 Stair, ix. 20. * Wilson v. Wilaon, 21 Jan. 1869, 21 

* 2 Ersk. vi. 37. D. 309, 31 Jur. 164. 

« 1 JuricL StyL 3d edit 476. 
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4^A, Subscriptions by notaries come under the same rule. Thus, 
a lease which would have been null because signed by two notaries 
[when two notaries were necessary] upon different days, and not 
unico contextu, was found to have been validated by the lessee 
having entered into possession.^ 

5thf On the same principle, a lease which otherwise would have 
been null from the want of the subscriptions of the witnesses, was 
held to be validated by the lessee's possession.* 
Docnmenu 6th, Validity is also held although the document is not holo- 
D^hoio-" graph. Thus, a lease for five years entered into by mutual missives 
*^^^ signed by the parties, but not holograph, was sustained.* So, a 
missive letter of lease was sustained as effectual although not 
holograph, the subscription not having been denied, although not 
admitted, and possession having followed.^ And a tenant in pos- 
session made an offer by a missive letter which specified the terms 
and conditions of a lease for nineteen years, to commence on the 
expiration of the one then current. The landlord subjoined hi& 
acceptance subscribed, but neither holograph nor attested. The 
[418] lease was sustained. This decision, however, cannot be deemed 
to have proceeded on possession alone, as there was a special ret 
interventua, to be noticed hereafter.* 
Document* 1th, Although the document be not dated, it will be valid. 
Thus, a letter was addressed to a proprietor, a minor, by the former 
lessee, agreeing to accept of a lease of the same farm, and to pay 
a rent which was acknowledged to exceed the old rent in certain 
particulars. Possession took place. This transaction was found 
to be equivalent, as against the proprietor, to a lease, although the 
letter bore no date, because it was proved by the proprietor's 
declaration that the date of the letter was five years previous, and 
although his curator was not present at receiving the letter, yet 
he himself became major soon afterwards, and received for four 
years the additional rent agreed to in the letter, during which 
time, as he acknowledged, the letter formed the lessee's only title 
of possession.* 
Written A written promise of lease dated the day before the day of the 

£2S"* ^^ sale of the lands was sustained against a purchaser. The promise- 
was for fifteen years from Whitsunday 1786, and the tenants had 
been in possession from that term to November 1794, on the faith 
and expectation of a written title. The reporter says that thia 

1 M'Moran v. Black, 1624, Mor. * Grant v. Richardson, 1788, Mor. 

16,830, 17,012. 16,180. 
* Grant v. Grant, 1753, Mor. 13,841-2. ^ Campbell v, Macpherson and Camp- 

» Duncan v. Barrow, 1752 and 1753, bell, 1793, Hume 786. 

Mor. 15,177, 16,984, Elch. h. t. 19. « Gordon v. Hall, 1757, Mor. 15,178. 
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was a nice point, but not necessary for the decision of the cause, 
the judgment in which proceeded on the purchaser's objection 
being barred by the articles of roup. The question was, however, 
argued with relation both to the grantor of the lease and the pur- 
chaser.^ Had it been necessary to decide the question mooted, the 
principle would apparently have been in favour of the validity of 
the lease. For if a lease clothed with possession be valid though 
there be no date, a lease dated subsequently to a long course of 
possession, and holding the commencement of the contract to have 
been contemporaneous with the commencement of the possession, 
may be deemed to be of equal efficacy, at least in a question with 
the granter. 

Sth, Original missives, stipulating for meliorations, could not be Notariii 
recovered. In an action at the tenant's instance for the value of S*^.** 
the meliorations, there was produced a notarial copy of the missives 
which, before the landlord's death, had been delivered to the tenant 
by the factor. This was held, in a question with the landlord's 
representatives, to be a sufficient evidence that the pursuer, who 
had been in possession, held a lease.^ 

9thf It has been held that a valid lease may exist although the Doeimants 
document said to have created it was not signed by either party. **" 
[419] Thus, a lease for thirteen years was found good on a written 
minute not holograph of either party, and which neither party had 
subscribed, possession and payment of rent having followed. The 
question was tried both with the granter and a party deriving 
right from him through an excambion. The omission of the 
signature is ascribed by the reporter to inadvertence, and not to 
any purpose of resiling on either part.* The soundness of the 
decision may be questioned. There was nothiug ex facie of the 
document which afforded proof of the intention of either party to 
contract. Strong real evidence of intention to contract, and that 
the incompleteness did arise from inadvertence alone, might per- 
haps be admitted to supply the defect; but it may be doubted 
whether there was such real evidence in the actual case. In a 
comparatively recent case a doubt has been expressed, not of the 
soundness of the preceding decision itself, but of the doctrine by 
which it must have been governed. The question was raised 
whether a lease extended on stamped paper, but signed by neither 
party, would have been valid (but for special circumstances) in 
respect of possession having followed upon it. A surrender of the 

^ Sievewright v. Scott, 1796, Htmxe ' Duke of Gordon and Cuming-Qor- 
790. don V. Cannichael, 1800, Home 806. 

* Williamson i;. Fiaser, 18 Feb. 1834, 
12 S. 466. 

2S 
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lease had been effected, so that it was unnecessary to decide the 
question ; but it was said that power to hold a party as under a 
lease for years, where confessedly there was no signed or holo- 
graph writing by either party, may well be doubted.^ 

A lease for nineteen years was sustained on a letter from a 
principal factor to a subfactor followed by possession and payment 
of rent. A verbal agreement took place between A, the principal 
factor, and B, for a lease of nineteen years. In consequence A 
wrote to C, a subfactor, a letter in which, specifying the rent, 
duration, and obligation to uphold, he instructed him to give pos- 
session to B, who entered into possession. Two years afterwards, 
the estate having been sold to D, he raised a process of removing 
against B, as possessing on a verbal bargain from year to year. B 
relied in defence on A's letter to G as equivalent to a lease for 
years. It was argued that there was not law to sustain, for a 
tack, a private and ordinary letter from a factor to a subfactor — a 
letter not expressly granted by the writer as factor, nor entered 
in any rental-book of the estate — ^not written at the landlord's 
special desire — ^not even addressed to the tenant — ^not accepted on 
his part in any such way as Would have constrained him to con- 
tinue the possession if he had inclined to leave it. But the lease 
was sustained by the Court.* And it was said that the estate was 
managed in an irregular way ; but that among the several factors 
the business [420] was done, though none of them had full powers 
by himself ; and that the letter bearing terms of tack and written 
to the persons who had the power of admitting to possession, 
was such a title as is good when followed by possession. The 
soundness of the decision overruling the plea of the pursuer may 
be questioned as a matter of law, and as the case is certainly 
peculiar it will not probably be drawn into a precedent. [It has 
since been held that a letter from the husband of a proprietrix to 
the surveyor of taxes, to enable him to complete the valuation roll, 
was sufficient evidence of an agreement for a nineteen years' lease, 
to be supported by proof of ret intervenius and possession.* 

lO^A, Where documents, though informal, contemplate prospec- 
tive arrangements which necessarily imply a duration for years, 
there will be a valid lease if possession has followed. A landlord 
advertised a farm to be let for eighteen years, and a party mado 
an off'er in reference to the advertisement, containing various con- 
ditions necessarily indicating a lease of considerable duration, but 



1 Per Lord Moncreiff (Ordinary) in 
Girdwood & Co. v. Wibon, &c., 13 May 
1834, 12 S. 676. 



^Arbuthnot v. Beid, 1804, Hume 
815. 

» [Emslie «. PuflT, 2 June 1866, 3 
Macph. 854, 37 Jur. 457.J 
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the precise term was not specified. The oflfer was accepted and 
considerable repairs were made, and possession for some years 
followed, during which the tenant continued to pay rent. After- 
wards the tenant raised an action of declarator, concluding that 
the offer or missive of lease was not binding on him as a lease for 
a term of years, as it did not specify any term of duration, and 
therefore that he was entitled to bring the lease to a close at any 
time after giving reasonable notice. It was observed on the Bench 
that if an agreement fairly made in this manner could now be cast 
loose the effect would be to upset a large number of subsisting 
leases. And it was held that a valid contract of lease for eighteen 
years had been completed although no written lease was ever ex- 
tended, and although the missive of offer did not in gremio specify 
any definite term of duration.^ So a minute of lease for nineteen 
years was executed in 1825. It contemplated the subsequent 
extending of a more full minute or agreement, a certain rise of 
rent in 1831, and a new mode of computing that rent. In 1828 a 
more full minute was extended, specifying, inter alia, the precise 
mode of computing the increase of rent in 1831. The mode was 
conformable to the plan of the leases of a certain great proprietor 
in the neighbourhood, but there was in one particular a deviation 
from the exact terms of those leases. It was admitted by the 
tenant that the object of the parties in signing the minute of 
1828 was to carry into effect the declaration contained in the 
minute of 1825, that the latter should be properly written out. 
The tenant signed the minute of 1828 and took a copy of it. He 
made no objection to its terms until 1831, when he averred that it 
differed materially from the minute of 1825, and that it had been un- 
warrantably impetrated from him. But the result of his averments 
was deemed [421] only to be that he had not sufficiently adverted 
to the precise terms of the document. It was held that the minute 
of 1828 was binding, because there wsw no deviation in it from the 
substance of the minute of 1825, and because the tenant had signed 
it, taken a copy of it as his title of possession, and possessed under 
it without objection for several years.^ 

11th, While possession has been held to cure defects, the gist of BoemneDti 
which consists mainly of informality, it has been held to have the ^Sf^" 
same result where the defects attach more nearly to the substance, "^i**"*"^- 
A holograph missive did not expressly bear to be a lease of the 
subjects, did not sufficiently specify or identify them, did not con- 
tain an acceptance by the person to whom it was addressed, did not 

1 Bussel V, Fieen, 14 May 1836^ F.C. * C^rrathers v. Thomson, 11 Feb. 
486, 13 S. 752. 1836, 14 S. 464. 
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contain a sufficient stipulation as to the rent or term of payment, 
while the rent mentioned might be deemed elusory. If followed 
by possession, such a document was held not to be objectionable, 
but to contain all the essential qualities of a lease, and to be suffi- 
Hemoran. clcnt to give a real right.^ It has been said that even a memorandum 
i^ord'a in the landlord's pocket-book mentioning the " duration" of the lease, 
IJ^*" if followed by possession will be sufficient to constitute a lease, 
and that there are more than one decision to this effect, although 
none of them are reported.' A detail of the circumstances of the 
cases, or at least of the full tenor of the memoranda, would have 
been satisfactory; for the doctrine as stated appears to indicate too 
great latitude. Although inserted in a memorandum-book, a holo- 
graph detail of the rent, duration, and other principal stipulations, 
might be as valid as if contained in any ordinary document, because 
it would shew the existence of a completed contract. But a memo- 
randum of "duration" alone indicates rather that a communing 
was going on, and that one of the stipulations had been adjusted, 
but that the others had been left open for farther discussion. So, 
a course of cropping in the handwriting of the factor, an entry in 
the factor's books of the cost of preparing " the tacks," receipts for 
rent, and for the tenant's proportion of certain public burdens, a 
letter written by the landlord to the tenant with relation to a mill 
(part of the subjects) declaring that he would support an action 
to enforce thirlage, and an assignation by the lessee to his son of 
the lease during the future currency, alleged to have been made 
with the landlord's consent, were matters said to have been held 
sufficient, when followed by possession, to create a valid lease.* 
The first two articles are immaterial ; the effect of the third will 
depend upon the fact of the receipts being in the handwriting of 
[422] the landlord or not, but which fact is not stated ; and the 
effect of the last will turn upon the proof of the fact of the land- 
lord's knowledge; but the fourth article (the letter by the landlord) 
involves a direct recognition of the lessee's right under a finished 
contract, and when followed with possession seems sufficient. 
ExcMnbion 12th, Where sufficient real evidence existed of an excambion 
iSrorttid between a lessor and a lessee relative to an inconsiderable portion 
lasBee. Qf certain subjects which were held under a lease for ninety-nine 
years, it was decided that the lessee had a right of lease in the 
portion acquired by the excambion, which was good against a pur- 
chaser of the lessor's estate.^ The case is so circumstantial, and so 

1 Bumet V, M'Kimming and Forbes, » Ramaay v. Ogilyy, 1802, nj., but 
27 Nov. 1836, F.C. 53, 14 S. 74. noticed in 1 Bell on Leases, 308-9. 

« BeU on Leases, 307-8. * Kennedy v. Carlyle, 22 Nov. 1836, 

15 S. 102. 
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much weight appears to have been given to the fact that the sub- 
ject was of small value, that it is difficult to deal with the case as 
one by which general doctrine is established. But perhaps the 
doctrine may be elicited that, where an excambion has been made, 
and possession by the lessee has followed, the subjects thus acquired 
by him come under the contract as effectually as did the subjects 
originally leased ; and therefore that although there is not ex facie 
of the lease a title applicable to the subjects acquired by the 
exchange, there is a valid contract, not only as against the lessor 
and his heirs, but even as against a singular successor. 

13<A, Possession and ret intervenius operating unico contextu^^^'saM&Km. 
have been held to validate. An iron company and a proprietor of withrw' 
minerals entered into an informal " general agreement as to a lease "•**"'*'**^ 
of minerals," by which ** twelve months to be allowed to prove 
the field, and twelve months additional to sink pits and erect 
machinery" before the payment of the rent was to begin. The 
field was entered on, and bores were made. The result was not 
communicated to the landlord. More than six months after the 
commencement of the third year of the lease, intimation was given 
by the lessees of intended renunciation. The lessor having sued 
for the rent, it was held that the informal missive was validated, 
for that under it possession of the field had been taken and retained 
for the purpose of boring, and that there had been boring, and con- 
sequently rei interventus} 

14^A, The possession must be distinctly ascribable to the docu- PosseaioB 
ment, the informality of which it is pleaded as curing.^ A lease was ^der the 
held under the Commissioners of Annexed Estates for a specified J^SSoi. 
period and a liferent. An application was made by the liferentrix 
for a new lease, upon her renouncing her liferent to herself, and 
failing her, to her daughter and her heirs. The Commissioners 
declared that they proposed to grant the lease prayed for " on the 
[423] usual conditions." No formal lease was executed, and there 
was no possession. The estate having become the property of a 
singular successor, the lease was held not to be obligatory on him.^ 

This judgment must have proceeded on the doctrine that though 
possession had existed under the liferent lease, it could not be 
deemed to be so constituted as to be ascribable to the new lease 
embodied in the minute. For according to the analogy of the 
precedents, that minute, if it had been followed by possession, 
might well have been deemed to have constituted a lease. Much, 
however, depends on the precise phraseology of the minute, which 

1 Sinclair v. Mossend Iron Co. 22 > [Sinclair v, M'Beath, 16 Dec. 1869, 
Dec. 1854, 17 D. 258, 27 Jur. 105. See 6 Macph. 273.] 
below, p. 441. > M'Lean v, Cameron, 1 796, 3 Pat 474. 



438 EFFECT OF POSSESSION ON DEFECTIVE LEASE, [b. 



in. 0. IT. B. 



Offer and 
facts infer- 
ring accept- 
ance. 



Draft lease 
andf^n* 



is not given, for it may be doubted that if the tenor was that the 
Commissioners proposed to give a new lease, whether that would 
or would not have amounted to the basis of a contract which pos- 
session would validate. 

[15thy A valid lease for years was held to be constituted by a 
written offer from the tenant stating rent and ish, along with facts 
inferring acceptance on the part of the landlord, and followed by 
possession and expensive operations on the part of the tenant.^ 

[16th, A draft lease adjusted between the parties in all essentials^ 
and followed by outlay by the tenant that could only be referred to 
a lease for years, has been sustained.] ^ 
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There are cases in which it has been held that informality or 
defectiveness is not cured by possession. 

1^^, It was held that a memorandum of a verbal set on the 
margin of the landlord's ledger did not make a written title^ 
although followed by possession. In a process of removing the 
tenant defended himself on the ground that he possessed under & 
written title or memorandum, for fifteen years from Whitsunday 
1802, which was entered in the^ landlord's writing in his rental- 
book. On a reference to his oath, the landlord deponed that 
he never kept a rental-book, but only a ledger of his accounts, and 
in that ledger, where^ the tenant was charged for the rent of his- 
farm, there was on the margin an entry meaning that the verbal 
settlement with the tenant commenced in 1802 and terminated in 
1817. The Supreme Court affirmed the judgment of the Inferior 
Court, repelling the defence and decerning the tenant to remove.** 
The learned reporter approves of the decision, on the principle that 
it is right, if possession has followed, to hold that there is a lease 
for years where the writing, irregular or unshapely as it is, appears- 
to have been intended by the parties at the time as a permanent 
evidence of a finished agreement ; but that it would be against all 
principle (and that length the Court has never gone) to sustain, to 
the same effect, some brief note or memorandum made by the land- 
lord for his own private use, or some transient and incidental men- 
tion of terms of set in a writing destined for some quite different 
purpose, as, for instance, an ordinary receipt for rent. 

[424] 2d, A factor granted a receipt for rent, which bore per new 
agreement made with the proprietor for nineteen years. The- 
tenant possessed for eleven years and paid an increased rent. His 

1 [Forbes v. Wilson, 22 Feb. 1873, 11 1873, 11 Macph. 490. Sinclair v. Mac- 
Maeph. 454.] beath, dt] 

^ [Bathiev. LordWhamclife, 6 March ' Maxwell v. Giieison, 1812, Hiune- 

849. 
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farm was stated, in a rental of the estate written by the factor, as 
being held under a new agreement for nineteen years. But the 
factor was not empowered to grant leases, and the landlord judici- 
ally denied that he had ever made such an agreement with the 
tenant, or was informed that the factor had done so, or that he ever 
gave him powers to that effect. It did appear, however, that the 
factor had in some instances given leases which were implemented 
by the landlord; but the learned reporter says, "holding the receipt 
as signed by the landlord, it still did not state the new agreement 
as a written one, and took notice of it incidentally only in describ- 
ing a payment of rent. It did not bear any words, obligatory, or 
giving, or granting. On the whole, it could not fairly be con- 
strued as destined to do more than discharge distinctly, and some- 
what at large, a particular year's rent." In a removing the Court 
repelled the defence founded on this document and the subsequent 
possession.^ The decision would undoubtedly be sound, in accord- 
ance with the doctrine ruled in similar cases, if rested on the ground 
of the factor's want of power. But if the case be considered on the 
assumption that the landlord himself hcul signed the receipt, it 
seems to be difficult to reconcile the judgment with the doctrine 
embodied in the series of cases which have been detailed. [It was 
again held that a receipt for feu or rent is not a sufficient founda- 
tion for ret interventus to establish a long lease.] * 

3d, Possession will not cure defect of power in the granter, or 
the absence of acknowledgment by the granter of the existence of 
a document to which the possession is referable. A factor having 
no power to lease for more than one year, agreed to grant a lease, 
and possession followed. The lessee claimed under an alleged lease 
for seventeen years, relying upon a letter written by himself, and 
delivered to his own agent, which bore that such was {he duration. 
It was decided that no right to a lease for seventeen years had 
been established, and a charge upon a decree of removing was 
accordingly enforced.' 

4^A, A addressed a missive offer of lease, at a specified rent, for offer and 
nineteen years, to B, the commissioner of C. B wrote to D, the imdior/to 
factor, desiring him, if he had not a higher offer with undoubted Jj^^Jju** 
security, to accept the offer of A, to read the commissioner's letter ■cceptin^ 
of acceptance to him, and to extend a lease on his finding security. 
The rent mentioned in the letter was higher than that contained in 
the offer, and the stipulation for security applied, not to a limited 
number of years, but generally. The security was never found, 

^ Campbell v, Bobertson, 1797, noted * [Gowana* Ttb. v. Cantaiis, 18 July 
by Hume in Maxwell i;. Qrienon, ui 1862, 24 D. 1382, 34 Jur. 700.] 
$uf. > Shaipe v. Napier^ 1822, 1 S. 477. 
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and it was admitted by A that the letter was never read to him by 
[425] D, and that no lease was ever entered into. A was allowed 
to go into possession in the expectation that he might comply with 
the conditions and then obtain a lease. He possessed from year to 
year on this footing, and paid the rent which he had offered. 
Ultimately he fell in arrear. Meanwhile the missive of offer 
remained in the hands of B. At the end of six years a decree of 
removing was obtained against A, on the footing that he merely 
occupied from year to year. In a reduction of that decree, raised 
four years afterwards, A subsumed that he held a good contract of 
lease for nineteen years, and that he had been irregularly removed. 
The defender w^as assoilzied, on the ground that imder the circum- 
stances the possession was not referable to any finished contract 
for a lease, and therefore that it was not competent to remove A 
as a tenant at wilL^ 

5thy A party sued as a lessee for seven years on an unstamped 
missive, not signed, as accepted by the party suing. He alleged 
that he had performed some acts of possession, such as delving up 
the garden which formed part of the subjects let, and planting 
vegetables in it, and depositing his working utensils in the house. 
These alleged acts were held to be irrelevant and insufficient ; but 
the decision of the case did not turn on them, as the pursuer had 
in the Inferior Court restricted his claim to a lease for one year, 
which had expired before this action was brought.' Had the in- 
sufficiency of the acts of possession formed the gist, there might 
have been reason to doubt the soundness of the judgment. 

Art 4.-- Hei interventus operates the same cure as does possession, and 

^^tw- iipon the same principle. In order that rei interventiLS may operate, 
there must be a concluded contract, and so consenms in idem placid 
turn, A person made an offer in August for a farm, by a letter 
addressed to the landlord, ** on conditions explained by you." The 
agents of the landlord sent a draft of the lease to the offerer. 
Along with it they sent a note stating that the rent in the lease 
was less than had been agreed on, but that the landlord would 
explain the reason of that when they met. An application was 
made by the landlord's agents to those of the offerer requesting 
them to return the lease, which application was renewed. In 
October, being some time afterwards, the offerer's agents returned 
it to be extended. The landlord's agents then proposed to insert 
further conditions, and to reduce to writing certain matters which 

^ Cairns t;. Gerraid, 18 June 1833, 11 ' Gower v, Mackny and Clelland, II 
S. 737. Dec 1834, 13 S. 177. 
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had been verbally agreed on. Meanwhile the oflferer had made 
purchases at the displenishing sale of the outgoing tenant, and 
ordered implements for the [426] farm. The offerer having taken 
possession of the farm, the landlord applied for an interdict against 
him. Hei interventus having been pleaded, it was held that it did 
not [apply] because there was no true consenstis in idem placitum, 
and therefore no concluded, although informal, contract which could 
be validated by ret interventus; and an interdict was granted.^ 

In some of the cases noticed under the second article of this iz^' inter- 
section, rei interventics and possession were combined,^ and in some possession 
of them possession is styled rei interventus,^ The combination may *®«®*^- 
be frequent, but in some instances there may be rei interventus 
without actual possession; while in others the effect may be 
ascribable principally to the rei interventus. On this principle, it 
was found that a missive of lease for a term of years, signed, but 
not holograph nor attested, was validated by the furnishing of two 
securities.* So it was held that improvements made upon land in 
contemplation of a lease will give effect to an irregular missive, 
although no possession has followed upon it.* And a lease for 
nineteen years, verbal as to the period of duration but proved by a 
written missive as to the rent and lands, was sustained, because 
there had been rei interventns by payment of a grassum and the 
erection of a house and offices by the lessee.® 

But rei interventus so strong as to imply consent must be estab- Reiuaer' 
lished. in consequence, a missive of lease m wnicn the penod of be strong 
duration was not specified, although attempted to be otherwise JJ^^^"^^ 
made out, "was found to be good for a year only, no sufficient rei «'**• 
interventus having taken place. The rei interventus alleged con- 
sisted of outlay upon the farm-steading and in closures, &c But 
the answer was deemed conclusive that no improvements, if any, 
were made other than what might have been expected under an 
annual agreement.^ 

The rei interventus may be by either party, and so there may be ^etinia^ 
rei interventus by the landlord, which bars the tenant from resiling- be by either 
After a communing, the terms of a lease of a quarry for a year ^**^^' 



1 Fraser v. Brebner, 10 Feb. 1857, 19 
D. 401. 

* Countess-Dowager of Moray v, Stew- 
art, 1762, Mor. 4392. Grieve v, Pringle, 
Drummond v. Scott, ui tuv. See above, 
p. 437. 

^ Ross i;. Ross, Duke of Qoidon and 
Chiming Gordon v. Carmichael, t^ mp, 

* Campbell v. M'Pherson and Camp- 
bell, 1793, Hume 786. 



* Murdoch v. Moir, 8 June 1812, F.C. 
692. 

^ Macrorie v. M^Whirter and Gray, 
18 Dec 1810, F.C. 86. 

' Clark V, Lamont, 27 Jan. 1816, F.C. 
72. [See Fowlie v, McLean, 18 Jan. 
1868, 6 Macph. 254. Sinclair v. 
M'Beath, 19 Dec. 1868, 7 Macph. 273 
(where, and in Bathie, twpra, p. 438, 
the effect of a signed draft as a title for 
rei inUrvmtiu is considered).] 
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That the lease must be in writing is the first statutory requisite. 
Although this rule is not in terms set forth in the statute, it is 
clearly implied, and so the statute has been invariably construed.^ 
On the description and tenor of the documents, formal or informal, 
by which the contract can be constituted, it is needless to add to 
the matter stated under the preceding chapters, to which reference 
is accordingly made.* 

Although the writing be informal, it will be valid against a 
singular successor, as against the granter, if possession shall have 
yj^Jl^y taken place. The parties to a lease having, conformably to the 
English practice, signed but one side of it, the extract of the dupli* 
cate, signed by the lessee, was held sufficient.' Thus, an obligation 
[433] to grant a lease, possession having followed, was found to be 
binding upon a singular successor who had purchased the lands.^ 
And where a lease had not been signed by the lessor, but posses- 
sion had followed upon it, and the lessor had encouraged the lessee 
to lay out money upon improvements, and had taken the increased 
rent stipulated, the lease was, by the House of Lords, reversing the 
judgment of the Court of Session, held to be obligatory upon his 
widow, to whom, by her marriage-contract, there had been provided 
by locality a liferent right previous in date to the lease.* So, a 
letter addressed to the widow of a lessee, assuring her that she 
might depend upon possessing the farm and grounds which her 
husband held at the time of his death at the rent he had then paid 
as long as she pleased, was held to constitute a liferent lease obliga- 
tory upon a purchaser.* And a purchaser was also held to be bound 
by an offer for a lease drawn out in the handwriting of the land- 
lord's factor, and signed by the tenant who at the time was in 
possession of the farm.^ A written promise of lease, dated the day 



1 Balfonr, 202; 2 Craig, x. and 13; 2 
Stair, ix. 4; 2 Mackenzie's Inst. vi. 6; 
Mackenzie's Obs. 37-9; 2 Bankt ix. 6; 
2 Ersk. vi. 24, and 3 Ersk. ii 2; 2 Ross' 
Lect. 476; 1 Bell's Com. 66; 1 Jurid. 
StyL 3d edit. 666-6; Menzies' Lect. 822. 
Keith V, Johnston's Tenants, 1636, Mor. 
8400. Leith v. Steuart, 1776, 1 HaUes 

174. . ^ ^ 

' Su^pra, chap. iv. of this book^ p. 

371. 



' M. of Montrose v. Walkinsbaw, 
1706, Mor. 13,615. 

* GaiTock V. Forbes, 1750, Mor. 15,177. 
^ Countess • Dowager of Moray tr. 

Stewart, 1772, Mor. 4392, 16,179, 
Hailes 486 ; rev. 1773, Mor. 4396, 2 
Pat, 317. 

* Skene v, Spankie, 1790, noticed 1 
Bell on Leases, 313-14, Note c. 

' Drummond w. Gow, 1779, noticed 
Bell on Leases, tU tv/p. 
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before the sale of the lands, but clothed with possession, was sus- 
tained against a purchaser.^ So a lease for thirteen years, consti- 
tuted by a written minute, not signed by either party, but followed 
by possession, was found good against a party who had acquired by 
excambion.' And from a circumstantial case the doctrine may 
perhaps be elicited, that where an excambion has been made 
between the lessor and lessee, and possession has followed, the 
lands thus acquired come under the contract of lease, and that 
though there is no express title to them the contract may be valid 
against a singular successor.' A lease for nineteen years was sus- 
tained against a purchaser, on a letter from a principal factor to a 
subf actor, having been followed by possession andxpayment of rent.* 
And a holograph missive of lease, although of an unusually imper- 
fect and defective character, especially with relation to the speci- 
fication of the subjects^ acceptance, and stipulations as to rent and 
term of payment, was held to contain all the essential qualities 
of a lease, and to be sujficient to give a real right if followed by 
possession.^ 

Leases of urban subjects come under the same rule. A missive ExampiM 
letter not [434] holograph, and subscribed by the grantor's initials ro^'J^. 
only, but the address adhibited in his presence, was sustained 
against a purchaser as a valid lease for two liferents, because it had 
been followed by possession.® But (while the general rule was 
conceded) it was decided that missives by which a lessee obtained 
a lease of an urban tenement for one year and an obligation upon 
the lessor to grant a lease for seven years, if required, were not 
effectual as a lease for seven years against a singular successor. 
The grounds of the decision were, that there was no finished agree- 
ment except for one year, at the end of which the lessee might 
have quitted possession; that upon that finished agreement he 
possessed by tacit location, and that he had a further personal 
obligation, upon the lessor giving an option to obtain a lease for 
seven years, but as the lessee had not made the requisition before 
sale, his right to do so was ineffectual against a singular successor.^ 

The judgment of the House of Lords, to which reference has Conntw of 
been made, has been apparently questioned, as having rendered the stewLC 
law of the constitution of lease uncertain.® While its soundness is '*9'~- 

1 Sievewiight v. Scott, 1796, Hume 27 Nov. 1836, F.C., 14 S. 74. For the 

790. details of the last five cases cited, supra, 

* D. of Gordon and Cuining-Qordon chap. iy. sec. 10, art. 2, p. 443, et ieq, 
V. Carmichael, 1800, Huuie 805. • M'Arthur v. Simpson, 1804, Mor. 

» Kennedy v. Carlyle, 22 Nov. 1836, 15.181. 
16 S. 102. ^ Clerk v. Farauharson, 1799, Mor. 

« Arbuthnot v. Reid, 1804, Hume 816. 15,226. 

^ Burnet o. M*Kimming and Forhes, ^ 1 Bell on Leases, 313-14. 
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undoubted, there seems to be no reason for attributing such effects 
to it. The stipulations were clear from the written lease, and 
although the signature of the lessor was wanting, the defect was 
supplied by the real evidence of consent (the essence of the con- 
tract) afforded by the facts of possession and amelioration by the 
lessee under the lessor's view, and by his receiving the increased 
rent stipulated. Wherever there is equally good evidence, the same 
rule can be with safety applied. Nor can it detract from the 
soundness of the principle that the facts by which it may be estab- 
lished may vary in different cases, because this is nothing more 
than what must occur in the practical application of every rule of 
law in which the literal observance of precise forms or specific 
words is not required. 
There most It has been said that it seems to be necessary that these in- 
•gre^^!^ formal writings should express a finished agreement, and that they 
should be explicit as to the subject let^ the duration of the lease, 
and the rent to be paid.^ The opinion is sound; for, while it 
accords with the principle that the statutory requisites must bo 
complied with, the doctrine is laid down in the Books, that although 
^* the writ requisite to constitute a tack requireth not many solemni- 
ties," and " that a written tack requires no certain form," yet the 
thing set, the parties, the rent, and the time, must be clear and 
certain.^ And in the cases (already noticed) in which informal 
leases were sustained against singular successors these matters 
were specified.* But [435] although a deed should have the form 
and tenor of a lease, yet if such be not its proper character it will 
not be valid against a singular successor. Thus, a deed by a father 
in favour of his two sons was executed in the form of a lease ; but 
its special provisions were of so peculiar a nature as to be quite at 
variance with the characteristics of that contract. A species of 
family settlement, and not a proper lease, was obviously contem- 
plated. The duration was for thirty-eight years, but the right 
under the deed was held not to be assignable to a stranger ; and it 
was laid down that it was not a lease imder the statute which would 
affect singular successors.^ 



^ 1 Bell on Leases, 315, Note d, 
> 2 Stair, ix. 5, 2 Bankt iz. 5. 
^ Cases, supra, under this article. 



^ Stevenson v. Love and Stevensoo, 2 
Jane 1842, 4 D. 1322, 14 Jur. 437. 
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CHAPTEB VII. 

SUBJECT-MATTER OF LEASES WHICH ARE OR ARE 
NOT PROTECTED BY THE STATUTE. 

Section I. — Subjects Pbotected by the Statute. 



The terms of the statute are limited to " lands " alone. But Lands, Ao. 
under that word there are included all those subjects which are the 
adjuncts of land, styled fwndo anneocay and which are held to be 
capable of being created into separate tenements. These are mills, 
minerals, fishings, and similar subjects.^ 

As houses hrejfundo annexa and form separate tenements, it was Houses, 
to have been expected that when this large construction was given 
to the statute they would have been included originally, as they 
have subsequently been. But down to a very recent period they 
were deemed to be excluded. In Balfour and Craig there does not 
occur any notice of houses. The words of Stair are ambiguous ; 
for he says that the statute operates in " favour of all tacksmen, 
whether they belabourers of the ground or not."^ If taken literally, 
these words would include houses ; but their intendment probably 
was that the tenants of mills, mines, &c., were equally favoured as 
the lessees of farms purely agricultural ; for there is reported by 
Stair a decision putting the exclusive construction upon the statute. 
The purport and ratio of that decision were, that a lease in prcediis 
fmatida did militate against the buyer of the lands, but not in 
prcBdiia urbanis, because these used not to be under lease, but let 
only from year to year.* After the date of this decision a diflference 
[436] of opinion appears in the Institutional Books. Bankton holds 
that leases of houses for habitation are protected, but refers to the 
obstant decision.* Erskine* and Ross,® upon the authority of that 
decision, and for the reasons assigned in it, hold the contrary. But 
afterwards that decision and those authorities were overruled, and 
it was decided that the lease of an urban tenement is as effectucd 



^ Mackenzie's Obs. 37; 2 Bankt. iz. 
1; 2 Ersk. vi. 27; 2 Boss' Lect 476; 1 
Bell's Com. 65. 

« 2 Stair, ix. 2. 

* Rae V, Finlayson, 6 July 1680, Mor. 
10,211-12 and 15,216. In 1 Bell on 
Leases, p. 328, and Note p, it is said 
that this case was not a decision, but a 
debate merely, and that Lord Eames 
mnst have made the entry in the Folio 
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grounds stated in the FoHo Dictionaiy. 
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against a singular successor as is a lease of lands. The grounds of 
that judgment, unquestionably sound, were formed by a combina- 
tion of expediency and the universal understanding and consequent 
practice of the country.^ In subsequent cases that decision was 
held to have settled the law ; > and so, accordingly, the doctrine is 
uniformly laid down.* 

Whether a house set along with customs, tolls, a right of 
shooting, or other subject which does not come within the Act, is 
under the protection of the Act, is a question which was formerly 
noticed while treating of the duration of a verbal lease. ^ Neither 
an express dictum nor decision has been discovered. For, in a case 
in which the point incidentally arose, no judgment upon it was 
given, as the decision turned upon other matter.^ But there seems 
to be no reason for doubting that the house, though really an 
accessory only, will retain the legal characteristics of heritage, 
and, as being the Jtis nohilivsj will be deemed a separate tenement 
under the operation of the statute.® 

Section II. — Subjects not Protected by the Statute. 

No general specific rule for ascertaining with precision what 
subjects are and what are not protected by the statute has been 
discovered either in the Institutional Books or in the Decisions. 
In the former, there is ordinarily inserted an enumeration of those 
subjects [437] to which the Act is deemed to be applicable, but it 
is obvious that the enumeration is not given as complete ; and the 
latter, applicable to particular subjects only, contain no general 
rule.^ But in one case (to be immediately noticed) there are data 
which afford materials for approximating to such rule. As arising 
out of these data, the principle is that subjects not capable of 
being created into a separate tenement are not protected, although 
incident to heritable property. For example, a lease of a right of 
shooting is not protected, while a lease of a right of salmon-fish- 
ing is.' 

1 Waddel ». Brown, 1794, Mor. 10,309; 104; 2 Stair ix. 43, Note a (by Brodie) 

and opinion of Lord Alio way in the art. 2; 1 Jurid. Styl. 3d. edit. 665; and 

Queensberry cases, noticed in Sandf. on Menzies' Conveyancing, 823. 

Entail, 163-4, Note 11. ^ Chap. iii. sec 2 of this book, pp. 

> Clerk V. Farquharson, and M'Arthur 365, 366. 

«. Simpson, vJt sup, 434. Anderson v, ^ Greig and Scott v, Boyd and Latta, 

Alexander and Millar, 10 July 1811, 1827; 2 D. and A. 207, 6 S. 259, 12 

F.C. 327, and Note of Lord (Ordinary) May 1829; 7 S. 529; noticed ut sup., p. 

Cunninghame. in Lumsden v. Stuart, 4 366. 

Feb. 1843, 6 D. 601 and 504-5, 15 Jur., « Preceding; Notes, 

258. ' Authorities under preceding section. 

» 1 Bell's Com. 65 and 755-6, Note 4; « Pollock, Gilmour, & Co. v. Har- 

2 Ersk. vi. 27, Notes f and (by Ivory) vey, ut supra. 
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In 80 far as there is express anthoritj, leases of the following 
subjects are not protected : — 

Ist, Leases of rents, or, in other words, of an estate already under Leaaes of 
tenantry, is not valid against singular successors.^ A right to draw "° 
the rents of an heritable subject is obviously incapable of being 
feudalised or created into a separate tenement. Nor does such a 
right come within the intendment or the spirit of the Act, which 
was meant to protect those w^ho were the actual occupiers of the 
soil and its adjuncts.^ Although such contracts are denominated 
leases, and are treated of as such, they are, strictly speaking, 
assignations to the rents for an annual consideration, and are con- 
sequently mere personal obligations.' And the rule is applicable 
to leases of feu-duties, casualties,* or the emoluments of office. 

2rf, A lease of services prestable by tenants, although clothed Senicee. 
with possession, was held to be ineffectual against singular succes- 
sors. The case in which the question arose was of an unusual 
kind. A, the liferentrix of an estate, granted to B a liferent lease 
of the farm of C, with the services as presently annexed thereto 
and possessed by D, the tacksman thereof. Those services, thus 
described by a general reference to the possession of [a] particular 
tenant, consisted of the services of a certain number of men and 
horses for various agricultural purposes. The property having been 
acquired by the liferentrix, the estate was sold by her and acquired 
by different singular successors. They, by the dispositions granted 
to them, were bound to maintain the existing leases, by which the 
tenants of some of the purchased farms were bound to perform the 
services above mentioned to the farm of B, and did perform them 
during the leases. But when the purchasers were [438] entering 
into new leases, they deemed themselves not obliged by the dis- 
positions to take their new tenants bound to perform these services, 
and accordingly discontinued them. The lessee B brought an 
action against his lessor A, and against her singular successors, 
concluding that they should cause their tenants to perform the 
services during the currency of his lease, that is during the lifetime 
of his lessor, or otherwise be accountable for the yearly value of 
the services. His claim was repelled; and the doctrine which 
prevailed was, that the intendment of the statute is that a pur- 
chaser cannot turn the tenants out of their farms, but must allow 

^ 2 Bankt. ix. 1 ; 2 Ersk. vi. 27, and 3 ^ From Mackenzie's Obe. 37, a mistake 

Ersk. v. 5; 2 Boss' Lect. 504; 1 Bell's might arise inconsequence of the use of 

Com. 757. 1 Bell on Leases^ 33-4. the word " casualties," as coming under 

' Bankt and Ross^ %U sup,; 2 Ersk. the statute. But it is removed by the 

vi. 27. context^ which proves that salmon-fish- 

* Bankt, Bell's Com., Bell on Leases, ings, mines, &c., are meant 
ut tup,, 3 Ersk. v. 5. 
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them to possess conformably to their leases ; but that the services 
at issue were not stipulations in favour of the tenants upon the 
farms, but heavy burdens imposed upon them in favour of a 
stranger, from which they would be happy to be relieved.* With 
this doctrine must be combined the principle cdready stated, as 
marking the boundary between the protected and the unprotected 
subjects. 
Qame. 3(2, A lease of the right of killing game, although possession has 

been taken, is not effectual against a singular successor. The 
principle upon which this decision was founded is, that the right 
of killing game cannot be acquired as a separate tenement, but is 
merely a privilege incident to or attached to the right of landed 
property.* 

And 4:(hy a lease of the mansion-house, offices, garden, and 
pleasure-grounds of entailed estates, must be deemed out of the 
operation of the statute. For the heir in possession cannot let 
them except for a year, or upon a lease to terminate with his life ; 
and leases granted in contravention of that rule are ineffectual 
against the succeeding heir, and are reducible by him, as was shewn 
in detail when treating of the power of leasing vested in heirs of 
entail.' 

There is another class of subjects with relation to which there 
is no express authority for determining whether they are or are 
not protected. 
Perries. ^*^> Ferrics are inter regalia^ and a grant of a ferry confers a 

patrimonial right involving a power of making moderate profits by 
the imposition of moderate duties, subject to public regulation.* 
Nor can the grant be effectual without the power of mtiking upon 



Entefled 
numsion- 
boose, Ac. 



* Gordon v. Forbes, 1774, Mor. 15,221, 
2 Erek. vi. Note * Op. of Lord Pres. 
in Pollock, Qilmour, and Co. v. Harvey, 
dt. 

* Pollock, Gilmour, and Co. v. Har- 
vey, 15 June 1828, F.C. No. 110, p. 968, 
6 S. 913. Note by Lord Ordinary (Core- 
house), and opinions of Lords JBalgray 
and Gillies, and of Lord Pres. (Hope). 
[E. of Fife's Trs. v. Wilson, 14 Dec. 
1859, 22 D. 191. Birkbeck v. Ross, 22 
Dec. 1865; 4 Macph. 272. A doubt as 
to this doctrine has been expressed (Nicol- 
son's Ersk. iL 6, 27^, which is hardly 
supported by the autnorities referred to. 
See Campbell v. M'Kinnon, 20 March 
1867, 5 Macph. 636 (per Lord Deas, 651) ; 
aflf. April 4, 1870, 8 Macph. (H. L.) 40 
(per L. Hatherley, C, 44). It has, how- 
ever, been held tbat a lease of land with 



the right of exclusive (?) occupation for 
sporting purposes of feus form a mere 
grant oi a sporting privilege, and may be 
granted by an heir of entail under the 
powers of 11 and 12 Vict. c. 36,8. 24. 
Farquharsou, 3 Nov. 1870,9 Macph. 66; 
where opinions were expressed which 
would lead to the result that a lease of this 
description (or even according to Lord 
Kinloch, an ordinary lease of shootings) 
has been placed by the progress of society 
and the practice of the countiy in the 
same category as an ordinary lease. See 
also Crawford v. Stewart, 6 June 1861, 
23 D. 966. Dawson v. Stewart, 20 Oct 
1869, 8 Macph. 10 (in the Regn. App. 
Court.)] 

* Sup. book L chap. iL sec 1, art 12, 
p. 123. 

* Sup. book iL chap. iv. sec. 2, p. 340. 
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the adjoining shores the erections requisite for conducting' the 
operations. Although it is not a right separately feudalised, it may 
be justly deemed a separate tenement to all practical purposes, the 
lessee of which earns his livelihood by labour bestowed upon the 
[439] subject, as much as does the tenant of a farm or manufactory. 
The intendment and policy of the statute, therefore, are apparently 
applicable. In one case the question arose, whether a lease for 
nineteen years of certain subjects and " the ferry-boat" was to be 
sustained, where the lessor was attainted before the lessee had 
attained possession. None of the points involved were decided, 
but in the argument there does not appear to be any distinction 
taken between the ferry-boat and the other subjects.^ 

2rf, Customs, harbour-dues, and other imposts, are grounded Cnstcmii 

and duos. 

upon Acts of Parliament or grants from the Crown.* But the 
application of the statute to them appears to be doubtful. The 
spirit of the statute does not operate in favour of such lessees, 
who are in no sense included under the classes which it was in- 
tended to protect, and where capital and industry can in no respect 
be deemed vested in land or its adjuncts. A closer resemblance 
exists between them and the lessees of rents or feu-duties. In one 
case the doctrine that a lease of burgh customs for two years 
might, though verbal, be valid, was not questioned.® If that doc- 
trine be sound, it follows that the statute cannot apply, because 
by it writing is indispensable if the duration be for more than 
one year. As duties and customs are in the great majority of 
instances the property of burghs or other corporations, questions 
with singular successors will be of rare occurrence. But the 
question may occur with individual proprietors of such customs, 
or with the creditors of corporations ; and if it should, the sounder 
opinion, in the absence of express authority, seems to be, that the 
lease would not be effectual against singular successors. 

And Sd, With relation to tolls, it would be superfluous to enter ToUi. 
into any discussion ; for as they are the creatures of statute, and 
under the management of trustees for public purposes, questions 
with singular successors can hardly be supposable, or, if they 
should arise, must be determined by the terms or construction of 
the several statutes. 

* Gentle v. Harvey, 1747, Mor. ' iSfup. book ii. chap. xv. sec. 3, p. 342. 
13,804. s Qreig and Scott, ut sup. p. 452. 
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POSSESSION. 



Section I. — Nature of Possession under the Statute. 

Tho third statutory requisite is that possession shall have been 
taken by tho lessee. The nature of the possession necessary, sub- 
ject [440] to certain modifications relative to assignees and their 
sublessees to be afterwards noticed, is what is called natural, in 
contradistinction to civil possession. Natural possession has already 
been explained to consist in corporeally apprehending and operating 
upon the subject-matter according to its particular species; and 
civil possession to consist in levying its produce personally, or 
through the medium of others.^ In order to bring a lease under 
the protection of the statute, natural possession, in its strict and 
proper meaning, is required. The lessee must himself, should his 
lease so provide, enter into actual possession by personal resi- 
dence ; or, if there be no such provision, by the instrumentality 
of his servants bona fide occupying for his behoof. In a question 
which of two parties claiming as apprisers should be held to have 
tho natural possession, judgment was given in favour of him who 
did actually labour and sow the whole of the land ; and a plea of 
constructive possession raised by his competitor was repelled.* 
Between a lessee and a singular successor of the lessor the same 
general rule would be enforced; for symbolical or constructive 
possession is not recognised.' 
Begirtn- In one of the older Books the question was mooted whether the 

registration of a lease in the Register of Reversions would supply 
the want of possession.* The answer was in the negative ; and 
the law was laid down that, there being no warrant for the regis- 
tration, it would not supply the want of possession, and that it is 
by possession only that leases become real against a singular snc- 
cesser.* Independently of leases not being mentioned in the Act 
ordaining the register, and independently of long and acknowledged 
practice, no doubt can exist that registration could not be eqni- 
poUent with possession ; for registration of a reversion is publica- 
tion only, the right of the reversor having been made real by his 
sasine. But possession upon a lease is not publication merely, but, 

1 fifup. chap. iv. sec. 10, art. 1, of this ' Mackenzie's Obs. 37; 2 Erak. vL 25*. 
book, and authorities there cited, p. 429. * Dirlet. Doubts, 411. 
> Hay v. Douglas, 1666, Mor. 10,603. ^ Steu. Ans. eo. loco. 



B. III. O. Tm. 8. 1.] 



POSSESSION. 



457 



as will immediately appear, the substitute or equivalent for sasine 
in feudal subjects. The Statute 20 and 21 Vict. c. 26 (The Regis- 
tration of Leases (Scotland) Act, 1857), makes no alteration on 
the common law doctrine of possession. 

Section II. — Legal Necessity of Possession. 



The doctrine of the legal necessity of possession, in order to Lessees 
complete the lessee's right, is, in the Books and Decisions, laidj^^.°j°^ 
down in strong terms, which principle and practice concur in ^»t^» posses- 
sanctioning. The maxims that, ** as a tack becometh a real right 
it must necessarily be clad with possession ;" "possession is the life 
of a tack;" [441] and "possession is the sasine of the lease, and the 
sole indication by which purchasers or creditors may with certainty 
know the existence of the tenant's right;" combined with similar 
dicta, pervade the authorities.^ Accordingly it has been held on 
the highest legal authority that by the law of Scotland even the 
most formal lease or tack does not give any possessory interest in 
the land which it purports to demise until the proposed lessee or 
taker enters into possession, actual or constructive.^ 

The necessity of possession, both upon legal principle and Bationaia 
analogy, and upon reasons of utility, is obvious. First, The con- *^ • *• 
nection of a right to the use of landed property, with the rules of 
feudalism, had introduced (as was shewn in the Introduction) the 
practice of taking sasine upon leases as well as upon rights of pro- 
perty.* Although this practice, really alien to the law, was dis- 
continued after the enactment of the Statute of Leases, 1449, c. 
17, the prevalence of the notions which dictated the necessity of 
occupancy as much as the words of the statute rendered possession 
requisite for completing the lessee's right. Accordingly the maxim 
was introduced that possession is the sasine of the lease.^ Second, 



1 2 Craig, x. 7, 9, 10, 11 ; Dirlet. and 
Steu. 411-12 ; 2 Stair, ix. 7, and 3 Stair, 

11. 6, and 11. Stair, Ix. 43, art. 2, Note a 
(by Brodie); 2 Mackenzie's Inst. vl. 5; 
Mackenzie's Obs. 37 ; 2 Bankt. ix. 3 and 
4 ; 2 Ersk. vl. 25, and Note (by Ivory) 
102 ; 2 Ross' Lect. 488 and 500 ; 1 Bell's 
Com. 65-6, and 69, and 755-6; Bell's 
Pr. 1209-11; More's Notes, ccxliv.; 1 
Jurid. Styl. dd edit. 622-3. Fraser v. 
L. Pitsligo, 1611, Mor. 6425, 15,227. 
Hamilton v. Tenants, 1632, Mor. 15,230. 
Johnston v. CuUen, 1676, Mor. 15,231. 
Wallace v. Campbell, 1750, Mor. 2805- 

12, but particularly rep. by Kilkerran, 



Mor. 2811 ; per curiam in Inglis & Co. 
V. Paul, 26 Feb. 1829, F.C. 609. 

* Per Lord Truro, Lord St Leonards, 
(C^ and Lord Brougham In Hutchinson 
V. Ferrier, 29 March 1852, 1 Macq. 196. 

' Introduction, chap. vii. p. 61. 

* Authorities supra, especiaUy Mac- 
kenzie's Obs., Bankt, Ersk., and Bell's 
Com. But it has been justly observed 
(1 Bell's Com. 66, Note 4) that while 
the analogy generally referred to in 11- 
lustration of the effect of possession In 
completing the tenant's right In sasine, 
there is this difference, that sasine once 
taken continues to operate, possession 
taken and lost is ineffectual. 
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subsequently, that if the lessor become the debtor of the lessee, 
and oblige himself not to remove the lessee until the debt be paid, 
the obligation will be valid against the lessor and his heir, but not 
against singular successors. Dirleton appears to hold a contrary 
doctrine, although the case put by him is not unqualified ; for he 
says that a lease to endure until a definite sum of £180 be repaid, 
will be good, because the ish is not altogether uncertain, as the 
time within which the sum can be repaid may be calculated.^ 
But Steuart 'holds that such a lease, being without an ish, would 
not militate against a singular successor.^ While Stair admits that 
the point has been much controverted, he supports the doctrine of 
invalidity.' And such likewise are the dicta of Mackenzie and 
Erskine.* 

[448] Although the decisions have fluctuated, the majority of 
cases supports the doctrine of invalidity. In the earlier cases, 
such leases were held to be invalid.* The doctrine of invalidity 
was for some time overruled, for in cases subsequent to those 
already noticed the leases were sustained. Where a lessee had 
obtained from the lessor a bond granting that he had borrowed a 
sum of money from the lessee, and allowing him to retain possession 
until he was repaid, and also to retain the interest out of the rent, 
the lease was found to be a real right even against a singular suc- 
cessor, although it was pleaded that it had no ish. The ratio of the 
decision was, that it really had an ish, though indeterminate, viz., 
whenever the debt should be paid.* But a contrary doctrine w^as 
soon afterwards received, and although varying in the special mat- 
ters in which they originated, there is a series of cases establishing 
the general rule, and that such leases, though valid against the 
lessor and his representatives, are not good against singular suc- 
cessors.^ 

From the judgments given in another class of cases the same 
result will be derived. Where there was a specified duration 
named, together with a small surplus rent, and the lessee was 
till a loan is allowed to retain the rent in lieu of the interest of the loan made by 
"^ him to the lessor, the lease was sustained against singular succes- 

sors for the period specified, but held bad beyond that period. A 
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I Diilet and Steu. 411 ; 2 Ersk. yL 24, 
Note. 

' Dirlet. and Steu. ut iup, 

8 2 Stair, ix. 28. 

« Mackenzie's Obs. 38; 2 Ersk. vi. 24. 

* RoUock V. , 1614, Mor. 15,235. 

Muckal V, Tenants, 1621, Mor. ut sup. 
Partoun v. Tenants, 1621, Mor. ut sup, 

^ Eonald o. Strang, 1625, Mor. 15,236. 



^ Hardies v. , 1627, Mor. 15,190. 

Bennet «. Tumbull, 1628, Mor. 15,237, 
2181. Gachen v, Walkinshaw, 1629, 
Mor. ut sup. Ley v. Kirkwood, Mor. 
7195. L. Clackmannan v. Tenants of 
Balnamoou, 1631, Mor. 15,239. Steven- 
son V, Dobie, 1665, Mor. 15,240, 12,834. 
Seton V. White, 1673, Mor. 15,137. 
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lease of which the express duration was seven years was sustained 
for that period ; for it was held that as there remained a rent over 
and above the sum annually retained for interest, and that as the 
lease had a particular ish of seven years, it was valid for seven years, 
but could not be longer available.^ This decision was adhered to in 
a subsequent case, where the duration and other circumstances were 
the same.* The doctrine of these cases was afterwards confirmed 
and a general rule established, A lease for twenty-one years, at a 
rent equal to the interest of the money borrowed, comprehending a 
clause by which the lease was prorogated from year to year after 
the elapse of the stipulated term, until the principal sum should be 
repaid, was held to be invalid.* A lease had been granted for five 
[449] years, with a power to the lessee to retain yearly the interest 
of the sum lent, a discharge of which was to be received as pay- 
ment pro tanto of the rent, combined with a declaration that the 
lease, although but for five years, was to continue until the prin- 
cipal sum should be repaid. After the expiration of the five years 
a competition arose, in which the Court held that the declaration 
was personal only, and therefore not effectual against a singular 
successor, and that although in many cases such a clause had been 
found effectual, where the lease was granted to the creditor until 
he should be repaid, and where there was a surplus rent beyond 
the interest, yet it was deemed that the judgment now given was 
thenceforward to be followed as a precedent.* In this view, accord- 
ingly, there had been granted a lease for three years, with power to 
the lessee to obtain out of the rent the interest of a debt due to 
him by the lessor, and the lease to continue — at least the lessee 
not to be removed — ^until the principal sum was repaid ; the lease 
was found not to be good against a singular successor, to defend 
the lessee from being removed after the elapse of the three years.* 
The rule has, accordingly, been considered as fixed by those de- 
cisions.® 

In one intermediate case, a lease with an ish really indefinite, 
but the duration of which was deemed to admit of calculation, was 
sustained. The lease had no other termination than the payment 
of the money lent. It was held that the payment of the sum 
was an indefinite ish if the rent did no more than pay the interest, 
and that in such a case the lease would not be valid ; but that if 

1 Thomson v, Reid, 1664^ Mor. * Mactayiali (Auchinbreck's Eeuitor), 

15.239. V. Maclaughlan, 1748, Mor. 15,248. 

' Peacock v. Lauder, 1674, Mor. * Robertson v. Spaldiim, 1754, Elch. 

15 5844. (Tack) No. 20. 

» Crs. of Douglas v. Carlyles, 1757, • 1 Bell's Com. 71-2; Bell's Pr. 1194, 

Mor. 15,219. 1199, 1201, 1212; Moie's Notes, cczItL; 

2 Eisk. TL 24^ Notes. 

80 
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there was a surplus, so that by intromission within a given number 
of years the whole debt could be paid, then the lease was good. 
On this decision the reporter remarks, that if such leases were 
too far extended, heritable securities would be disused, and the 
reliance upon the records impaired.^ This decision was wrong 
upon principle. No positive calculation can be made of the pre- 
cise period when the surplus rents will repay the loan, because 
sterility, or the fluctuations of the rate of interest, might neces- 
sarily affect the duration. The decision must be considered as 
having been overruled by the subsequent cases. A short time pre- 
viously there had been decided a case which has been regarded, 
but erroneously, as involving the same doctrine as that now noticed. 
A lease was granted during a definite number of years (nineteen) 
for a money-rent, two dozen of kain fowls and relief from teind 
and public burdens. In [450] it there was a clause of retention 
of the whole of the money rent in payment of the interest of a 
loan. The lease was held to be good against a singular successor, 
there being a definite ish and certain tack-duty, viz., the two dozen 
of fowls and the relief from teind and public burdens.* While 
this decision has been justly considered bad upon other grounds, 
it cannot be so by reason of the absence of a definite ish, for the 
ish was specific. 



Section V. — A Lease op whatever Fixed Duration is Valid 

WHERE THE LeSSOR's PoWERS ARE UNLIMITED. 

In the time of Balfour and of Craig.^ a lease for even nineteen 

years was held to be an alienation. Stair, Mackenzie, and Erskine 

express no opinion;* but as they lay down the general doctrine 

that a lease is valid if it have a definite ish, they must, in the 

absence of a contrary opinion, be held to deem a lease good, of 

whatever extent the duration be, provided it be definite. Bankton 

Leases of holds decidedly that a lease of exorbitant duration, "as of some 

extraordin. thousands of years," is void against a singular successor, because 

tion. it is really a right of property. In the more modem Books (with 

one exception) the doctrine of its validity is adopted.' For it is 

1 Cockbum v. Sampson, 1698, Mor. Note; 1 Bell's Com. 68-9; More'a Notes, 

15,247. ccxlvii.; 2 Stair, ix. 43, Note a (by 

* Oliphant v. Currie, 1677, Mor. Brodie). The exception is 1 Bell on 

15.245. Leases, 38-52. Bell^ opinion appears to 

^ Balfour 203; 2 Craig, x. 5. be that very long leases are not valid 

^ 2 Stair, ix.; 2 Mackenzie, vL; and 2 against singular successors. This opi- 

Ersk. vi. nion ia founded on an examination of 

^ 2 Boss' Lect. 489-93; 2 Ersk. vi. 24, the more recent cases; but it is erroneous. 



B. m. o. n. B T.] DURATION WHERE LESSOR HAS FULL POWERS. 467 



expressly said that it does not appear on what ground of law a 
stranger, parchaser, or creditor can object to the efficacy of a lease, 
provided the ish be certain ; and that while it has been questioned 
whether an unlimited proprietor can by leases affect the future 
and contingent right of subsequent purchasers or creditors ; and 
while doubts have occasionally been thrown out, and, in one in- 
stance, an unfavourable opinion given, there is no case denying 
efficacy to a long lease, which is a land-right of a legitimate kind, 
of which third parties, by the existence of writing and possession, 
may be perfectly aware.^ 

No doubt has ever existed that leases of the duration of 
ninety-nine years are valid against singular successors.^ With rela- 
tion to [451] leases of extraordinary duration no decision of a very 
old date has been discovered. In one case, comparatively early, 
a lease granted for an elusory rent and for a duration of two 
thousand four hundred years, was found not to have the benefit 
of the Act of Parliament in favour of tenants, and therefore not 
to be good against singular successors.^ But this cannot be ac- 
counted a decision, as the pure point did not occur. For although 
the decision had been ordinary, the elusory rent would have in- 
validated the lease. In a subsequent case, a lease for four hundred 
years was considered not to be effectual against singular successors, 
and it was thought that the statute was to be understood only of 
leases of an ordinary duration, otherwise it would destroy the 
security of the records. But this opinion was obiter, and there 
was no decision conformable to it. The judgment was that the 
lease was good against the lessee and his heir although granted 
under an entail, because the irritant and resolutive clauses were 
not inserted, but only referred to in the infeftment, and the lessee 
had possessed above fifty years.* 

In a case, the real nature of which has been much controverted, h. h. Ad- 
the Court of Session decided that a lease for one thousand one hun- 2?*®*« 

JBTSMP. 

dred and forty years, granted of lands which afterwards accrued to 



as will appear when the cases relied on 
shall be discussed. Bell's Pr. 1195, does 
not speak so decidedly as in his Com. 
ut mp.f but the general purport may be 
deemed to be the same. It is there said 
there are no cases which settle on any 
satisfactory footing the doubts whicn 
may be raised on this subject; and all 
that can be safely laid down is, that a 
lease in which a definite term is named, 
but with a renewal from term to term, 
is not effectual against singular suc- 
cessors; that though a lease for two 
thousand years, or eyen for four hun- 
dred years, has been held not protected 



by the statute, those were cases not 
turning entirely on the point of dura- 
tion. 

1 1 Bell's Com. 68-9. 

« CampbeU v. Siller, 1785, Mop. 
16,223. Leslie v. Orme, 1779, Mor. 
15.530, 1 Bell on Leases, 51-2. [Camp- 
bell V. M'Kinnon, 20 March 1867, 5 
Macph. 636 ; aff. 4 April 1870, 8 Macph. 
(H. L.) 40.] 

» Alison V. Ritchie, 1730, Mor. 15,196. 

* Purchasers aad Crs. of Jordanhill v. 
E. of Crawfortl, 1752, ElcL (Tack) No. 
18, 5 B. S. 797. 
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the Crown by forfeiture, was not good against the person who had 
forfeited, nor against the Grown as coming in his place, and sub- 
sequently there was a judgment in general terms that the lease 
was not good against the Crown.* An argument against the vali- 
dity of long leases in questions with singular successors was there 
stated. But the authorities are not agreed upon the fact that the 
Court proceeded upon that principle. One opinion has been given 
that the lease was deemed to be bad because it was a perpetual 
right,^ while it also has been said that the case was not one in 
which long leases were ruled to be bad, or that if the Court of 
Session proceeded upon such a ground it was not so held in the 
House of Lords.' The more probable opinion is that such was 
the ground of the judgment of the Court of Session, for after the 
interlocutor finding invalidity in general terms, pleadings were 
ordered upon the questions whether the lease could be restricted 
to a shorter time, and to what time it might be restricted.^ But 
the discussion of those questions was superseded by a consent by 
the Crown to restrict to nineteen years. The tenor of the inter- 
locutors, combined with the emergence of the questions of re- 
stricted duration, go [452] far to prove that the extraordinary 
duration formed the ratio of the judgment. The non-representa- 
tion of the person forfeiting is not assigned as the ratio. 

Id. If such be the correct view, the judgment of the House of 

Lords reversing is a positive authority in favour of the validity 
of leases of extraordinary duration. But it has been maintained 
that the ratio upon which the House of Lords proceeded was that 
the forfeiting person represented the granter, and therefore that 
the Crown as coming in his place was bound by the lease.^ No 
dictum of the Court of Appeal has been cited as supporting that 
opinion, which is rested wholly upon inferential reasoning. It has 
been said — let That the state of the title shews that the forfeiting 
person did not represent the granter ; 2<i, That such is proved by 
an opinion of counsel to have been the ground of reversal ; and 
3rf, That when subsequently a similar case occurred, the judgment 
of the House of Lords was not relied upon. 

Id. But firsts In the absence of evidence of a special ground, it 

must be held that the Court of Appeal reversed by reason of 

dissent from the ratio of the Court of Session. Second^ The 

• opinion of counsel referred to® does not contain any evidence of 

1 His Majesty's Advocate v. Fraser, * Mor. 15,199. 

1758, Mor. 15,197; [1 Hailes 406, 2 ^ 1 Bell on Leases, 42-7, and Notes h 

Pat App. 66 ;] Swinton's Registration and t. 

Court Appeals, No. 319, p. 82. ^ The opinion was that of Mr Fer> 

' Ross^ Lect 493. cpison of Fitfoar. 

» 1 Bell's Com. 69, Note 1. 
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the grounds upon which the judgment of the House of Lords pro- 
-ceeded. The opinion was obviously given before the argument on 
the appeal, and merely contains grounds upon which the counsel 
apprehended that a reversal should be obtained, although the ex- 
traordinary duration should be deemed a sound objection. But 
.there is no reason for holding that the reversal proceeded upon the 
pounds there suggested. Thirds The absence of reference in the 
subsequent case (to be immediately noticed^) proves nothing, for 
€ven supposing that the judgment of the House of Lords was pro- 
nounced when the pleadings from which the report is framed were 
prepared, and holding that there was not (as there really was) a 
material legal difference between the cases, there was special 
matter independently of the general doctrine upon which the 
argument was mainly rested, and upon which exclusively the 
judgment was founded. And Fourth, From the observations of 
the Court in a case which occurred some years afterwards," it is 
<5lear that the reversal was deemed to liave proceeded on the general 
principle, for it was held that the older doctrine had been over- 
ruled, and that as an ish had there been postponed to upwards of 
one thousand one hundred years, a lease might on the same prin 
ciple be extended to as many thousands. 

While in one subsequent case there was no judgment or opinion Wieht v. 
adverse to the doctrine of validity,^ in another* the rule that [453] Hopctomi. 
leases of whatever duration were valid against heirs was held to be gJn^u^ ^' 
clear. And a similar doctrine was laid down obiter as applicable 
to singular successors. No case has since occurred in which the 
question was presented pure, so that the law could be settled. But 
the validity of leases of extraordinary duration appear to have 
been held to be law by the strongest inferential reasoning. A 
question emerged under an entail, whether a lease for nine hun- Euiof Eigb 
dred and ninety-nine years fell under the prohibitions. It having ^^^ ' 
been decided that it did not, there being a permissive clause to let 
on certain terms without limitation in point of duration, and the 
lease having been so granted, it was sustained.^ On this judgment 
it has been well observed, that as an heir of entail is so far regarded 
in the light of a singular successor, he is not bound to fulfil a 
lease not clothed with possession or the like, though valid against 
the lessor and his representatives in unentailed property ; so if the 
lease at issue had not been valid against a singular successor, it 

1 Wight t?. Earl of Hopetoun, 1763, » Wight v. E. of Hopetoun, ut wp. 

\U tvp, p. 463. ^ Scott V. Straiton, ut sup, 

« Scott V. Straiton, 1771, ut sup. p. * Earl of Elgin v. Wellwood, 1821, 1 

463. S. 44. 
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would not have been so againat the heir of entail.^ Without pre- 
suming to say that the law is fixed, the opinion more consonant 
with principle and authority is that a lease of any definite duration 
may be granted by an unlimited proprietor.' 

But the singular successor must be dealt with bona fde; and 
therefore fraud, practised in filling up the duration of a lease which, 
had been blank, was found not to affect a singular successor 
ignorant of the fraud.' 



Section VI. — ^Duration where the Powers of the Lessor are 

Limited. 

Where the powers of the lessor are limited, as by an entail, cor- 
poration privileges, or tutory, or where generally the lessor is 
bound to act according to the rules of good administration, leases 
granted by him can be only of that duration which those rules 
sanction. But these and similar C£Lses having been already fully 
discussed when examining the powers of lessors, recapitulation 
is unnecessary, and reference is made to that part of the treatise.^ 



Section VII. — Lease for Successive Lives and Separate Periods 

AFTERWARDS — DuRING PLEASURE — ^WITH ALTERNATIVE DURA- 
TION — ^Bearing Reference to Previous Lease — ^and vtith- 

OUT AN ISH. 

Leases are occasionally granted with modes of duration which it 
is difficult to reduce under any precise department of that statutory 
[454] requisite. Examples of these are leases for successive lives 
and separate periods afterwards — during pleasure — ^with alternate 
duration — and without an ish. 

Art. 1.— Isty A lease being for three lifetimes and several periods of nine- 

gucce^ teen years thereafter, and being assigned, .if the lessee have no 
J^^ heirs, either in esse or posse, the nineteen years, in the absence of 
jpenods any modifying clause, begins to run at the lessee's death.^ 

' 2c?, A lease was granted to A for his lifetime and the lifetime of 
his heir-male, and after the decease of the heir-male for the lifetime 

^ 2 Stair, ix. 43, art 2, Note a (by ^ Supra, book L^ chaps. L and ii., pp- 
Brodie). 81-132. 

» [See Campbell v. M*Kiimon, supra.] * Dirl. and Steu. 416. 

« Crighton 17. Carruthere, 1671, Mor. 
4886, 2 Br. Sup. 594. 
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of his heir-male and two nineteen years thereafter. B acquired 
right to the lease, and an action of spuilzie against third parties 
having been raised by him under the lease, it was pleaded that the 
lease had expired, and that if B would prove that A had an heir- 
male surviving, the defenders would prove that two periods of nine- 
teen years had elapsed since the death of the last heir-male. It 
was found that the pursuer B should condescend upon an heir-male, 
and prove that he survived A ; and that if he should so condescend 
and prove, then that the defenders ought to prove that the lease 
was expired.^ 

Sd, A lease was granted to A during his life, and after his de- 
cease, during the life of B, his eldest son, and for the space of two 
nineteen years after B's decease. A and B having both died, and 
two nineteen years having run since the death of B, who died first, 
the lessor contended that the lease had expired. In defence it was 
pleaded that the lease having been granted for two liferents, the 
naming of the son was not to be understood personally, but designo' 
tive, for that otherwise the lease would be but for a life. The judg- 
ment was that the nineteen years commenced from the death of 
the father A, who survived his son B ; " but the interlocutor was 
stopped before pronouncing till the tack was reconsidered." * 

4ithy A lease having been granted to A and his wife for their 
lives, and to their son for three nineteen years, the entry of the son 
as well as of the father and mother being in one clause declared to 
be at the day and date of the lease, and it being declared in another 
that he was to enjoy the lease for the foresaid space " next and 
after baith their deceases," it was held that the lease to the son 
commenced at the same date with the liferent lease, and not at the 
expiration of it.' 

[455] 5th, Where a lease has been granted for a definite period, 
and for the lifetime of the tenant in possession at the expiration of 
that period, the duration is regulated, not by the life of a sublessee, 
but by the life of the principal lessee then in right of possession.* 

And Gth, A lease had been granted to A " and B, his eldest son, 
and the longest liver of them two, during all the days of their life- 
times, and of the heirs to be procreated of the said B's body, male 
or female, during all the days of their lifetime, and the assignees of 
one or other of them and their heirs during their lifetime, and for 
three nineteen years after the termination of the last heirs above 
related their entry to the said lands." The point which occurred 

^ E. Dundonald v. Glenagies and E. ' Buinett v. Aberdeen, 1741, 1 Or. 

Mar, 1675, Mor. 15,193. and St. App. 305. 

* Bishop of Galloway v. Innes, 1684, ^ Ronaldson, 18 Dec 1812, F.C. 49, 

Mor. 15,194. Mere's Notes, cell. 
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for decision was, when did the three nineteen years (at the expira- 
tion of which the lease was to terminate) begin ? A and B had 
possessed during their respective lives, B had died without assign- 
ing the lease, but his eldest son C assigned it to D and his heirs. 
After the death of D, his heir E entered into possession, and 
possessed by virtue of the lease as heir of the assignee. It was 
decided that "the terminus a quo the three nineteen years commence 
to nm must be after the death of the heir of the assignee," 
holding that the destination to the "heirs" of the assignee must be 
limited to the first heir.^ These and similar modes of duration 
are protected by the statute ; and in the cases cited the construc- 
tion put upon the terms of the clauses appears to have been 
sound. 

Art. 2.— Where a lease was granted during the will and pleasure of the 

during pka- lessor, it was held that upon his death the lease terminated, quia 

JJJ^'^^^ vo?wnto« morte extinguitur; and therefore that it was not valid 

**«^^ against an action of removing at the instance of an heir to a 

leuM, donatary of ward.' And in an action of removing, the lessee having 

pleaded that his lease bore a provision that he should not be 

removed if he found a certain person (named) as cautioner for his 

rent, and nullity by reason of want of an ish having been pleaded, 

the Court sustained the lease as bdng during the lessee's pleasure, 

which terminated with his life.* 

Art. 3.— [456] A lease having been granted to endure for nineteen years 

^^^ or two lives, in the option of the lessee, and he having made no 
^"raikm, election at the end of fourteen years, it was decided that he was 
still entitled so to make his election as to have the lease granted 
for the two lives, because no time had been fixed for making the 
election, and it was incumbent upon the proprietor to insist to 
have the option declared.* This decision appears to have proceeded 
on the principle that the lessee was entitled to have a lease of nine- 
teen years certain, or of two lives, he taking his chance of those 
lives expiring sooner, and . therefore at any time in the course of 
the nineteen years he had a right to resort to the alternative by 
taking the chance of the lives. 

A new missive of tack had been given by one who held the same 

1 Graeme v. Whytock, 1819, n.r., noted v. Tutors of Sanquhar, 1583, Mor. 2266, 

by More, Notes, ccxlvi-vii. [See Car- 1 B. S. 120. 

negy v. Scott, March 1822, 1 S. App. 114 * v. Ferme, 1680, Mor. 15,193. 

See 4 W. and S. 431.] * Gray v. E. Sutherland, 1765, Mor. 

^ Heiress and Repres. of E. of Moray 460. 
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lands under a former tack. The missive did not specify the term f^*"" 
of endurance of the new sett, but bore generally to be given ^^ in bearing 
the same conditions with the former lease." In a question about aprwSus 
the duration of this tack, the landlord maintained that these words ^**'**" 
were to be construed as relative only to the rules and conditions of 
management of the lands. It was found that they applied also to 
the term of the duration of the tack, viz., twenty-one years, the 
term in the former tack.^ 

A lease in which the term of duration or ish is not expressed is ^^ j^ 
considered as granted for a year;* and if the intention of parties oitf an mA* 
that it should continue for more than one year appear by any 
clause in the lease, it is in arbitrto jtidicis to fix the period of dura- 
tion. In exercising this power the Court have leant to the principle 
of confining the duration within a short period, during which it 
shall be valid against singular successors.* Where by a lease the 
lessee was obliged to manure a certain quantity of ground yearly, 
and to bring home to the lessor every year twenty loads of coals, 
and to perform similar prestations, it was pleaded that, as the lease 
was not to be perpetual, the Court must fix the duration ; and [457] 
xiccordingly the lease was sustained for two years.* For the details 
of rei interventus upon duration, reference is made to the discussion 
of its eff'ect upon the informal written lease.* Here it is enough 
to mention that where no suflBcient rei interventus had taken place, 
a missive, silent as to the term of duration, was, like an ordinary 
verbal lease, found to be good for one year only.® 



GHAPTEB X. 

RENT. 

♦ 

The existence and expression of a specified rent are necessary 
to secure a lessee against singular successors. In this chapter the 
subject of rent shall be considered no further than as it relates to 

> H^ V, M'Craken, 1807, Hume » 2 Erak. vi 24, and Note (by Ivory) 

832. The learned reporter states that 99; 1 Bell on Leases, 315, Note d, 

he had only a short note of this case, * Redpath v. White, 1737, Mor. 15,196. 

and that the papers had not been pre- ^ Supra, chap. iy. sec. 10 of this book, 

served. pp. 440-442. 

2 2 Craig, x. 7; 2 Stair, ix. 16; 2 Mac- • Clark v. Lamont, 27 Jan. 1816, F.C. 

kenzie's Inst vL 9, Note (1) by Bayne, 72. 
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. As where retention was combined with indefinite duration the 
rule of law fluctuated, so there have been similar fluctuations with 
relation to th^ power of retention by itself. A lease where the 
rent was discharged was held to be bad.^ But for a considerable 
time the Court inclined to support leases which were securities for 
debt. They distinguished where the leases were let for a definite 
term, and not indefinitely until the money was repaid, and where 
the retention was not total, but left a surplus rent. The principle 
of this decision is said to have been that the proprietor might have 
let for that surplus.* Where a lease had been granted for a definite 
period for money-rent and certain kain fowls and payment of 
certain public burdens, but with a clause of retention of the whole 
money-rent for payment of the interest of a loan, it was sustained 
by reason of a small surplus rent.* The general rule was after- 
wards laid down, that where a lease contains a definite ish it is 
good against singular successors, although the lease be wholly allo- 
cated for payment of the annual rent of a sum owing by the lessor 
to the lessee.* 

But this doctrine was subsequently overruled by cases which, 
although involving other matter, have been held to form prece- 
dents upon this point.*^ In one, although there was also a definite 
duration, the doctrine has been deemed to have been laid down 
that a clause of retention was personal merely, and not valid against 
singular successors.* In another, the question having arisen 
whether a power given by a separate deed to retain rents for 
relief of obligations undertaken by the landlord was eflTectual 
against creditors, the power to retain was held not effectual after 
sequestration.^ 

The rule now is that a tenant cannot acquire, either by [464] 
separate bond or contract, or even by a stipulation in the lease 
itself, a right to retain the rents against singular successors m 
extinction of debt or in payment of interest,® and it applies where 
the obligation is in favour of the creditors of the landlord.® But 
the doctrine is subject to certain modifications. 
let, A right of retention is valid against singular successors if 



^ Ross V, Blair, 1627, tU sup, p. 475. 
> 2 Ross' Lect 502. 
•Oliphant v. Currie, 1677, Mor. 
15,246, 3 B. S. 320. 

* Seton V. White, 1679, Mor. 15,173, 
16,245. 

* Auchinbreck's Factor v. Maclauch- 
lan, 1748, Mor. 1736, 15,248. Crs. of 
Lord Cranstoun v. Scott, 1757, Mor. 
15,218, 5 B. a 830; 2 Eisk vL 29, and 



Note t; ^2 Ersk. vi. 24; 2 Robs' Lect 
502; 1 Bell's Com. 72, and Note 4. 

• 2 Ersk. vi 29. Mactavish v. Mac- 
lauchlan, ut sup. 

^ Lord CranstoTin's Crs. <». Scott, ttt«y- 

» 1 BeU's Com. 72 ; Bell's Pr. 1202? 
More's Notes to Stair (Tacks), ccxlvi. ^ 

» Ersk., Mactaviflh, and L. CianBtouns 
Crs., ut sup. 
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the clause be connected with the lease itself, and intended as in Right of 
security of counter obligations come under by the landlord ; and iSiS^^iiirt 
even although there be no such clause, where the right is autho- "^^"^ 
rised by local custom.^ Originally such a clause was deemed to be ^^^ *?- 
personal only, and therefore valid only against the lessor himself, thSTnbjJct- 
but not against his singular successors.* But afterwards it was SJfSl^! 
decided— ;/?r«^. That a clause in a lease bearing that the lessee upon 
his removal should be paid the expense of inclosing, was effectual 
against a singular successor.* Second, In a mineral lease the 
lessee obliged himself to furnish a certain portion of the mineral 
annually at a fixed rate, and the lessor obliged himself to make 
payments at certain periods for the quantities thus delivered. An 
adjudger having insisted upon delivery of the quantity stipulated, 
a right of retention by the lessee until payment of arrears was sus- 
tained. The ratio was, that as the lessor could not have demanded 
the stipulated quantity without satisfying the lessee for what he 
had already received, the adjudger must be in the same situation.* 
Third, An outgoing tenant claimed from a singular successor of his 
landlord the value of certain houses built by him on the farm at his 
own expense. No such obligation was contained in the missives 
of lease, but the lessee relied on a custom in the district of country 
where the lands were situated. The claim was sustained, although 
there was nothing but this local practice to point out its existence 
to the purchaser of the lands.*^ 

But there is a case involving an opposite doctrine— A tenant 
became bound to erect a building, for the expense [465] of which 
it was stipulated in the lease that he was to be allowed to retain 
part of the rents. The proprietor sold the lands before the building 
was erected ; but the tenant having afterwards erected the building, 
claimed retention of the stipulated amount out of the last term's 
rent [payable to the seller.] The defence was that the building 
having been erected posterior to the sale, could only benefit the 
purchaser, and therefore that the counter-obligation must fall upon 



^ Ersk. and Bell's Com.^ ut sup,; Bell's 
Pr. and More, ut 9wp,\ and Bell v. La- 
mont, ui infra, 

> Rae V. Finlayson, 1680, Mor. 10211- 
12. Macdoual v. Macdoual, 1760, noted 
in Arbuthnot and Morrison, ut infra. 

* Arbuthnot v. Colquhoun, 1772, Mor. 
10,424. [Stewart v. M'Ra, 12 Nov. 
1834, 13 S. 1. See below^ yoL iL p. 225 
ofSded.] 

* Walpole and Alison v. Montgomery 
Beaumont, 1780, Mor. 15,249. 

^ J. and A. Bell v, Lamont, 14 June 
1814, F.C. 645. In the fourth edition 
of his Commentaries Bell seems to deem 



this case to have been well decided, but 
in the fifth edition (voL i. p. 74) he states 
the import of the case merely, without 
any approbatory remark. If his opinion 
of the soundness of the decision was 
shaken, it had probably been in conse- 
quence of serious doubts which in other 
cases had been raised relative to the 
extent of the conditions sanctioned by 
local usage, which shall be examined 
hereafter. As to the point now under 
consideration, the case must be held to 
have fixed the law, and so Bell appears 
to deal with it in his Principles, 1&2, 
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him, and not upon the former proprietor. The purchaser was called 
as a defender, and the plea of retention was repelled.^ This case 
was ill decided, because it is contrary to the principle that a singu- 
lar successor must be bound by the stipulations ex facie of the lease 
connected with the subject-matter, and intended as a security of 
counter-obligations. No equitable or reasonable deduction can be 
founded upon the fact that the houses were not built till after the 
sale ; for the power to build and the right to retain, being integral 
parts of the contract, might be exercised quandocimque. If they 
had been built, the purchaser would probably have paid as much 
more for the lands as the houses cost. It is also adverse to prece- 
dents ; and the action having been brought by the lessor himself 
against the lessee, for payment of rent, and retention pleaded, the 
right was good as against him, leaving him to obtain relief against 
the purchaser if he could shew cause. 
Not so when 2d!, But whcro the stipulation, although engrossed in the lease, 
^^* is truly of a personal nature, and not referable to the relation of 
""*"'• landlord and tenant, and to the eseentudia of the contract of lease, 
it is not obligatory on a singular successor.^ The proprietor of an 
estate let certain lands to a tenant for a term of years at a yearly 
rent of £12, out of which the tenant was to be allowed £5 a year 
for acting as ground-officer. The estate was afterwards acquired 
by a singular successor, who removed the tenant from being ground- 
officer. It was doubted whether the stipulation, although embodied 
in the lease, would have been binding on the original proprietor. 
It was held that it was not binding upon the singular successor, 
and that the tenant was bound to pay the rent without deduction.* 
M, Erskine (on the authority of a case akeady cited) holds 
that a clause of retention for payment of debt or interest will 
defend the lessee against singular successors if he should be sued 
for payment of rent due before he was legally interpelled.* 

[466] 4tt, It has been laid down that a lease may be indirectly 
so arranged as to aflFord good security for the interest of a loan, or 
even for the principal sum ; for as the rent may be fixed arbitrarily, 
the parties may, on calculation, settle a rent and fix a period which 
will afford to the lender security for his interest, and insure a 
gradual extinction of the principal^ 



^ Morrison v. Patullo and Laird, 1787, 
Mor. 10,425. The case is also reported 
in the FoL Die 75, where the decision 
is stated as having been directly the 
reverse. According to the report m the 
F.C., the Lord Ordinary sustained the 
plea of retention, but the Court altered 
the interlocutor and repelled the plea. 

^ Lord Jeffrey's opinion in Montgo- 



merie v, Carrick and Napier, 23 June 
1848. 10 D. 1396, 20 Jur. 684. 

^ Ross V. Duchess-Countess of Suther- 
land, 21 June 1838. F.C. 794, 16 S. 1179. 

* 2 Ersk. vi. 29; MTavish v. M'Lauch- 
lan, ut sup, 

« 2 Ross' Lect 502; 1 Bell's Com. 72. 
[See Macvean v. Maclean, 26 June IBTs' 
11 Macph. 766.] 
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Section V. — ^Rbstriotions on Power of Lessor to fix Bent or 

TAKE GrASSUM. 

As with reference to duration, so, with relation to fixing rent or 
taking grassum, the lessor, where his powers are limited by an 
entail, corporation privileges, or other restrictions, must act accord- 
ing to the rules of good administration, conformably to which alone 
he can lease. The rules applicable to such cases having been 
stated when examining the powers of lessors, reference is made to 
that part of the treatise.^ 



GHAPTEB XL 

RENTAL RIGHTS WITH RELATION TO SINGULAR 

SUCCESSORS. 

Rental rights, like ordinary leases, are real rights, and effectual 
against singular successors, when the statutory requisites as applic- 
able to them are observed. In so far as relates to subject-matter, and 
to those who are or are not to be accounted singular successors, 
rentals agree entirely with ordinary leases. On the latter point, it 
was decided that a tack set to a kindly tenant after rebellion, and 
before the gift of liferent escheat and declarator, was valid.' In the 
requisites of writing, possession, and rent, those rights are veiy 
similar to leases ; but with relation to duration there is a material 
difference. Their requisites shall be discussed as follows: — let. 
Writing ; 2(2, Possession ; 3(2, Duration ; ^th, Rent. 

Sbction I. — ^Writino, 

Writing is essential to the constitution of a rental; for rentallers Wiitbig 
possessing without any written title are removable at the pleasure 
[467] of a singular successor.' But to be valid against singular 
successors a rental must be described as such in a writing signed 
and delivered to the rentaller.^ In a process of removing (of an 

^ Sup. book i, chaps, ii. iii. iv. ^ 2 Stair, ix. 18; 2 Mackenzie's Inst vi 

s Parton v. Dmmrash, 20 Nov. 1621, 9; 2 Bankt ix. 41-4; 2 Enk. vi 37; 1 

Mor. 15,183. JnzidL StyL 2d edit 688. 

'M'Kenzie v. Qullen, 1781, Mor. 

10,310, 15,186. 
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old date) at the instance of a singular successor, the tenant 
pleaded that he was rentaUed for life in the proprietor's holograph 
rental-book; and offered to prove that by the custom of the barony 
this was understood to be equivalent to a formal rental. Bat it 
was at that period held, that although this might bind the land- 
lord, it formed no obligation upon the tenant to possess for life, and 
so not being a real right could not be good against singular suc- 



cessors.* 



Section II. — Possession. 

As rentallers were, or were deemed to be, the descendants of 
the ancient possessors of the lands, it will ordinarily occur that the 
right is granted to a person actually in possession. But on this 
point rentals do not differ from ordinary leases, and there must be 
possession to give them validity against a singular successor. This 
accordingly is assumed in the Books, where the necessity of actual 
entry is laid down.* 



Section III. — Duration. 

Art. 1.— The insertion of a definite ish or duration is not necessary to 

^^^ render a rental valid against a singular successor. There has been 
^^:J^' much fluctuation of opinion concerning the period for which the 
Aa£^^ right was to subsist when no duration was expressed ; but the right 
is now held to be one of liferent. 

At an early period rentals had nearly attained to the rank of 
heritable rights. Balfour lays down the doctrine that where a 
man is rentalled in the King's rental, his children ought to be 
rentaUed, and his wife to have a liferent.' M'Kenzie (referring to 
a statute to be immediately noticed) says that the law had thought 
that it needed an Act of Parliament to resolve the Crown rentals 
into bare liferents ; and therefore that in other cases where there 
is no statute it would seem that rights granted to a man should 
regularly extend to his heirs.* 
Crown [^68] In so far as related to the Crown rentals all difficulty was 

"■^^ removed by a special statute, 1587, c. 68, by which it was enacted 
that all rentals granted by the Crown (except feu-rentals let to the 

■ 

^ L. Aytotin v. his Tenants^ 1625, ix., compare sections 41 and 44; 2 Ross' 

Mor. 7191, 15,187, 16,476. Lect. 479; 1 Jurid. Styl. 2d edit 687-8. 

> 2 Stair, ix. 19; 2 Mackenzie's Inst. ' BaL 201, c. xxviii. 

vL, compare sections 9 and 8; 2 Bankt. ^ Mackenzie's Obs. 247. 
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grantees and their heirs) should resolve into liferent rights, and 
that upon the decease of the rentaller the possession might be 
disposed of by the King.^ Biit concerning rentals by subjects Bentak bj 
which were left to be regulated by the common law, there existed '** ^*^' 
much difference of opinion. Craig lays it down that anciently a 
rental, if of church lands, was presumed to have been given 
during life ; and if of other lands, the duration was interpreted to 
be for one year only. This he modifies by stating that whereas it 
■seemed that a rental had in it something more than a tack, the • 
Court made this mitigation, that a rental indefinite as to time 
should be esteemed as if given for five years ; but some lawyers 
judged that a rental of lands lying within a barony lasted no 
longer than one year, while others extended the duration to the 
lifetime of the rentaller.* Ultimately the rule, (confirmed by the 
cases of the Crown and Church rentals) was held to be, that as 
rentals were granted from a special regard to the rentaller, they 
subsisted during his life, and were effectual against singular suc- 
cessors, although they had no ish expressed in them.' Mackenzie 
appears to give contradictory opinions. In his Institute he says 
that rentals last no longer than for a year if there be no time 
•expressed.^ But in his Observations upon the Statute 1587, c. 68, 
he says that although the Act mentions only rentals set by the 
King, yet that rentals set by subjects are not extended to heirs, 
except heirs be mentioned ; from which the inference is that he 
contemplated a liferent right.* Bankton lays it down that the cus- 
tom of the barony will frequently be observed as the rule.^ But, 
as will immediately appear from the decisions, the custom of the 
barony was often deemed immaterial. 

The decisions, like the dicta^ have fluctuated. In an early case CoDfliettog 
it was decided that rentals, by their own nature, are not trans- ^^^"^ 
missible, but terminate by the decease of the giver, and also of the 
receiver, being stricti Juris unless the contrary be expressed.'^ The 
right, consequently, was of a mixed nature, being valid against 
singular successors as long as the granter lived, but terminating 
upon his death. In a case immediately subsequent, a new doc- 
trine was adopted ; for an indefinite rental, containing no term of 
duration, ** was refused to be sustained for life" (of the rentaller), 

^ Glendook, 280; Mackenzie's Obs. ut A lifetime is the period set down in the 

aup.; 2 Boas' Lect. 481. Style, from which it would appear to 

^ 2 Craig, ix. 24; 2 Mackenzie's Inst, have been deemed the oidinaiy dura- 

vi. 9, Note/ (by Bayne); 2 Erek. vi. 37. tion, 

* 2 Stair, ix. 19 and 20; Mackenzie's * 2 Mackenzie's Inst. vi. 9. 

Inst, ut tup,j (Bayne's Note); 2 Bankt ^ Mackenzie's Oba. ut «up. 

ix. 41 and 44; Ersk., tU sup.; 2 Rosa' < 2 Bankt ix. 41. 

Lect 480-1; 1 Jorid. StyL 3d edit 746. ^ A v. B, Jnly 1612, Mor. 10^320. 
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[469] unless the custom of the barony was proved to be so.^ But 
the custom of the barony was soon afterwards disregarded. An 
indefinite rental, mentioning no duration, and bearing only that 
the person in whose favour it was granted should be received as 
kindly tenant to the setter and his heirs, was found to endure 
for the joint lives of the setter and the rentaller, and that there 
was no need of proving that such was the custom of the barony 
concerning duration. The same rule was held to be applicable 
although the clause had been that the rentaller and his heirs were 
to be received as kindly tenants to the setter and his heirs.^ The 
rule was deemed to be so fixed that where a rental was to the 
grantee and his heirs ad perpeiuam remanentiam^ the Court, not 
sustaining it as a perpetual right, and therefore being obliged 
arbitrarily to fix a period of duration, decided that it was to en- 
dure for the settei^s and receiver's lives conjuncttm.* And a rental 
granted to a man and his wife during their lives, not bearing 
the longest liver nor any issue, was yet found to constitute them 
both rentallers during their lives, and the wife surviving to enjoy 
the same/ 

In some cases, by special custom, the benefit of the rental right 
devolved to the widow.* 

Art. 8.— Where a rental was granted to a rentaller and his heirs, the 

^JJJJJ^^ term of duration is said to have been, by the older practice, the 
thermtaUer same as if the term " heirs had not been inserted.* This view is 
kein, sanctioned by an early decision;^ and, upon a similar principle, 
where in a lease to a man and his wife during their lives there was 
an obligation upon the granter to receive their children as kindly 
tenants so long as they were able to pay the tack-duty, the right 
was held not available to the eldest child against a singular suc- 
cessor, as the tack, so far as in his favour, wanted a definite dura- 
tion.* So, a rental bearing that the granter should receive the 
rentaller's children after him as kindly tenants, upon such conditions 
as they should agree upon, while it was found sufficient to defend 
the rentaller's heir against the granter, was considered to be invalid 
against, a singular successor.' But subsequently a rule more con- 
formable to the tenor of the right having been adopted, such rentals 

• 

^ Crosbie v, Donaldson, 1619^ Mor. ^ 2 Ross' Lect. 481. 

16.187. • 2 Erek. vi. 38. 

» L. Ayton v. his Tenants, 1625, Mor. ^ L. of Aytoun v. Tenants, tU guip. 

7191-3, 16,187. • Hamilton v, TenanU, 1626, Mor. 

» R GaUoway v. Tenants, 1627, Mor. 16,188. 

7193, 16,190. » L. of Corshill v. Wilson, 1626, Mor. 

* L. Ley Younger v. Eirkwood, 6 16,188. 
March 1629, Mor. 7195. 
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were [470] adjudged to subsist during the lives of the rentaller and 
his first heir, which was the least deviation from their genuine 
nature. If they had been made to extend to all succeeding heirs, 
they would have become proper heritable rights.^ This rule was 
rested upon a series of decisions. Thus, a rental given by A to B, 
bearing that A rentalled B and his children as kindly tenants to 
him in his lands of 0, was found to extend only during the lives of 
the father and the eldest son.^ A general rule was shortly after- 
wards adopted ; for it was decided that a rental given to a man 
and his heirs ought to last for the life of the first heir to whom the 
rental was given, and no longer, without regard to the special 
custom, but conformably to the Boman law, 1. 14, Cap. de usufrucLy 
which rule the Court declared that they would follow in all time 
thereafter when the question should occur.^ Notwithstanding this 
declaration, the Court appear to have deviated from the precedent. 
A tack was set containing a clause that the grantor should receive 
the tacksman and his heirs as kindly tenants after the expiration 
of the tack. This clause was found to import that the tack should 
subsist against a singular successor during the life of the survivor, 
whether setter or tacksman.^ This was an anomalous description 
of right, superior to a bare liferent but inferior to a right accruing 
to the heir. For it gave to the heir a contingent right of liferent 
commensurate with the granter's life. But by a decision long sub- 
sequent, the Court returned to the precedent, and found that the 
first heir has the benefit of a rental granted to heirs indefinitely, 
but that with his life it terminates.^ 

In a comparatively modem case it has been decided that a Ait a— 
perpetual rental is not good against a purchaser.' rSSu 



Section IV. — Bent. 

While grassums, renewable sometimes at the death either of 
the landlord or tenant, but more ordinarily at the death of the 
tenant only, were anciently deemed especially applicable to rentals, 

^ 2 Stair, it. 19; 2 Mackenzie's Inst ffesses of Wigton, 1631, ui sup,, under 

yi. 9; Mackenzie's Obs. 247; 2 Bankt. date 26 June 1527, Mor. 7193. 

ix.:41;£Tsk.ii<ntp.;2Ross'Lect. 480-1; « Gordon v. M<Culloch, 1633, Mor. 

Bell's Pr. 1281; Moil's Notes to Stair 15,192. 

(Tacks), ccxlvi. * E. Nithsdale v. Biown, 1713, Mor. 

'Agnew V. E. Cassilis, 1627, Mor. 15,194. 

16.189. • Kerr v. Waugh, 1752; Mor. 10,308, 

'Ahannay v. Aytoun, 1632, Mor. 15,185. 
15,191, £. GaUoway v. Tenants or Bur- 



488 BENTAL BXGHTS— BEKT. [b. m. o. n. 8. n. 

the [471] existence of a yearly rent likewise is implied.^ But as 
the rentallers were meant to be favoured as the descendants of the 
original possessors, the rent was low or favourable, being often the 
original rent merely.' Bankton expressly says that a rental will 
be null if it do not mention a precise rent ; for otherwise it would 
not be a lease, whereof a rental is a species.' This dictum is sup- 
ported by the analogy of a decision, in which it was held that a 
bond having been granted obliging the granter to receive a 
rentaller's children as kindly tenants upon such conditions as they 
should agree upon, it was incumbent that the conditions similar to 
those contained in other rentals by the granter should be performed, 
for that otherwise tlie rentaller might possess the land and pay 
nothing; but that if no duty was paid a rental-right would be invalid.* 
But a rent, although almost elusory, would apparently be sufficient, 
by reason of the favourable nature of the right. In the Style of a 
rental right the considerations inserted are rent and grassums, 
and other duties and services used and wont.^ The services must, 
however, as in an ordinary lease, be specific, conformably to the 
20 Geo. II. c. 50. 



GHAPTEB XIL 

PEOROGATION AND RENEWAL OF A LEASE IN QUES- 
TIONS WITH SINGULAR SUCCESSORS. 

The only difficulties concerning prorogation and renewals of 
leases relatively to singular successors emerge out of the doctrine 
of possession, for in all the other requisites prorogations and 
renewals are identical with original leases. And with reference to 
possession, the whole doctrine resolves into the question, whether, 
if a prorogation or a renewal of a lease be granted, and while the 
original term is unexpired, the granter shall be denuded and the 
lessee held, with relation to the prorogated or renewed period, to 
have attained possession so as to render the lease valid against the 
singular successor. 

1 2 Stair, ix. 19; 2 Mackenzie's Inst « L. Corshill v. Wilson, 1626, Mar 

vi. 9. 16,188. 

» 2 Ersk. vi. 37; 2 Ross' Lect. 479, 1 * 1 Jurid. Styl. 2d edit 688, 3d edit. 

Jurid. StyL 3d edit 746. 746. 

• 2 Bankt ix. 44. 
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Section I. — ^Where Possession on New Lease is made to 

Commence at its Date. 

Where the possegsion on the second or new lease is made to 
-commence at its date, and where it differs from the former lease, as 
by [472] a change of the rent, it has been said that although the 
former lease may not have been formally renewed, there seems to 
be no doubt that the new lease will be effectual against a purchaser.* 
This opinion is sanctioned by a case in which it was decided that 
one possessing upon a lease, and getting a new lease for a smaller 
tack-duty presently to commence, might ascribe his possession to 
the new lease, so as to prefer him to a singular successor in the 
lands.* But in another report the gist of the decision is given 
differently, namely, as if the second lease were a prorogation of the 
first, and to commence after its expiration.* If the latter be the 
true reading, the decision would now be accounted bad, the doctrine 
having been overruled in modern cases, as will immediately appear. 
Where the term of possession was prolonged by a separate and 
subsequent missive, the lease was held to be good against a 
purchaser.* 



Section II, — Where there is a Prorogation or Renewal to 

Commence at a Subsequent Date. 

Where the prorogated or renewed lease (for practically it is 
difficult to draw a distinction) is to commence at the expiration of 
the current lease, and in the meanwhile the landlord is divested, 
the doctrine of validity and invalidity has alternately prevailed, 
but the latter is now the rule of law. 

The doctrine of Craig is, that where the grantor has been 
denuded previously to the term of entry, and therefore cannot give 
the lessee entry, the lease is null.* No direct opinion is given by 
Stair, but by an analogical case which he puts he may be deemed 
to have favoured the doctrine of validity ; for he says that where 
the tenant was in possession, not by virtue of the lease, but by 
virtue of a wadset, and the lease was renewed at the time of the 

* 1 Bell on Leases, 54-5 ; Bell's Pr. * Thomson v, Temey, 1791, Hume 

1210, 780. Hume approves of the doctrine of 

' Neilson v, Menzies, 1671, Mor. this decision, but Bell (Pr. uJt tup.) says 

15,231. that it may be doubted. 

« Mor. 7770. « 2 Craig, x. 7 and 11. 
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been said that even a verbal promise npon a communing with the 
assignee is sufficient.^ But this doctrine has been questioned, and 
the decision upon which it has been rested shewn not to be in 
point.^ Parole evidence of intimation has been said to be inadmis- 
sible.' A reference to oath as between assignee and debtor has 
been said to be competent;* but this doctrine has been doubted, 
and it has been said that the practice does not go that length.^ 

Private knowledge of an assignation has, on the principle of 
mala fides ^ been held to operate the exclusion of a competing right. 
A removing having been pursued by an assignee against a sublessee 
in possession, the plea that the sublessee was in mala fide to take 
the sublease, having been in the actual knowledge of the prior 
assignation, was admitted, and on proof was sustained.® 

Section IV. — Translation and Retrocession. 

Where the assignee again assigns a lease, it becomes a trans- 
lation ; and where the assignee re-conveys to the cedent it is 
termed a retrocession. In the former case the same procedure and 
result occur as in the case of the original assignation.^ In the 
latter case, if the subject be sublet, intimation to the sublessee is 
requisite, but if the subject be not sublet, it would appear that on 
principle and the analogy of a sublease, intimation to the proprietor 
is not necessary.^ 

Section V. — Possession, Natural and Civil. 

When treating of possession upon the lease itself, it was shewn 
that it may be either natural or civil ; the former consisting of the 
actual apprehension and occupation of the subject, and the latter of 
enjoying [479] it through the medium of another by levying the 
rents or otherwise drawing the profits.® The same rule applies to 
possession under an assignation at common law. Where the 
cedent being in the natural possession the assignee comes into his 
place by occupation and cultivation or other use of the subject, 

1 3 Ersk. V. 4. '3 Ersk. v. 1; 2 Jurid. StyL 3d edit. 

« 2 BeU's Com. 18, Note ; 3 Ersk. v. 354-9. 

4 Note ; 3 Stair, i. 7, Note 6 (by • Underwood v. Richardson, 1824, 3 

Brodie). S. 336. 

* 3 Stair, ut sup. Note (by Brodie). • Sup, cbap. iv. sec 10, art. 1 of this 

* 4 Ersk. ii. 9 ; Tait's iJaw of Evid. book, p. 429, and Hume's Dissertation 
218. added to his report of Grant v. Adam- 

« Bell's Com. 17, Note. son, 1802, Decis. 813. 

* Bowack V. Croll, 1748, Mor. 1696, 
16,280. 
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the former mode of completion exists. But the latter applies 
^here the subject has been sublet, and where, natural possession 
being unattainable, the assignee can possess only by intimation 
to the sublessee and by levying the subrents. If after such inti- 
mation the question regarding the validity of the assignation 
before a term's rent becomes payable arises, the assignee would 
8till be held to have attained civil possession, for by the intimation 
itself he had assumed the control of the sublessee's management ; 
had put himself in titulo to sequestrate for current rents, and 
maintain other possessory actions ; and, in short, had asserted his 
possession in every way of which the nature of the case admitted. 
Where (it has been said) the subtenant cannot pay, or his term of 
payment has not arrived at the date of the assignment, the assignee 
might sequestrate in security of the subrent. This procedure 
would be an intimation of his right to the subtenant, and forming 
a kind of judicial possession would be the nearest attainable ap- 
proach to real possession. Where there could not be sequestration 
perhaps there might be sustained a formal intimation to the land- 
lord, and the like to the subtenants as now debtors to the assignee. 
For such procedure was all that the assignee could do towards 
entering into possession.^ 

Assignations of leases under the operation of the Statute 20 
and 21 Vict. c. 26, are in a different position in law, as shall be 
^hewn when the tenor and results of that Act are examined.^ 



Section VI. — Assignation may be Absolute or Qualified. 

An assignation of a lease may be either absolute or subject to 
qualification as being granted in trust or in security. Where it is 
of the latter kind the assignee is bound to grant a retrocession 
when the purposes of the trust have been fulfilled, the debt paid, 
or other obligation implemented. And such an assignation is said 
to be redeemable.* 

An absolute assignation of a lease, as already indicated,^ divests Art. i. - 
f ! the cedent of his right, and substitutes the assignee in his place. tu^^Unu 
^ [480] In common parlance, and in technical* and even judicial lan- 
\i' guage,^ such an assignation has been called a sale of lease, and the 
consideration given has been denominated the price. Whether this 

, A, 1 Hume, id 9up, * Ut sup. p. 493. 

• I^ ^ Ut infra, p. 510 et seq. ^2 Jund. StyL 3d edit 265. 

i^i * Per curiam in Brock v. Cabbell, 5 * Per Loid Fullarton in Swan v. Baiid 

^ March 1830, F.C. 499, 8 S. 647, 2 D. and White, 13 Dec 1836^ 15 S. 251. 

and A. 345. 

82 
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phraseology is strictly correct may be doubted, but it has been 
practically adopted, and accordingly there is inserted in the Style 
Books a form of " Articles of Roup," in terms of wliich the lease 
as well as the stock and cropping are to be exposed to sale. With 
relation to the lease, the conditions are, that a consideration of a 
specified nature shall be payable to the exposer (the cedent), and 
that the purchaser shall be bound to pay the tack duty stipulated 
by the lease to the landlord, and to implement the whole other 
conditions and obligations thereby incumbent on the tenant in so 
far as the same have not already been fulfilled.^ 

Although an assignation should be ex facie absolute, yet the 
relative documents and dealings with the parties will be let in to 
shew that the intention was that it was to be in trust or security 
only, and where the evidence is such as fully to establish that such 
was the true intention, the cedent or his representatives will bo 
held entitled to redeem.* 

Art. 2.— An assignation, qualified by having been granted in trust or 

f^^J^. in security, differs in its tenor from an absolute one by the intro- 
duction of the declaration of the purpose for which it has been 
granted, and the obligation on the assignee to retrocess the cedent. 
The declaration and relative obligation are sometimes inserted m 
gremio of the deed itself, and sometimes executed in the form of a 
separate back bond. The most common purpose for which such 
assignations have been used has been as a device to render leases 
securities for debt. The course has ordinarily been first to execute 
an assignation and intimate it to the landlord, and then for the 
assignee to grant a sublease to the cedent. In consequence, there 
being no change of possession, the credit of the cedent is not 
affected. 
Policy of In the actual state of agricultural industry and of the invest- 

J^I^Ivgii. ment of capital, an effective means of rendering leases available as 
securities Securities was deemed highly advantageous. In improving agri- 
for debt, cultural Icases of extraordinary duration, as of thirty-eight or fifty- 
seven years, or even in those of ordinary duration, as nineteen or 
twenty-one years, there must be a large outlay by the tenant in 
[481] meliorations of a nature comparatively permanent, the profits 
of which he cannot hope to derive until the duration shall have 
been, far advanced, or until within a few years of the expiration^ 

1 Jurid. Styl. ut mp. Nov. 1833, F.C. 32, 12 S. 44. [This 

* Lyon ». Reid, 25 May 1830, 8 S. statement appears to be too broad, for 

789, 3 D. and A. 44, aff. 16 July 1832; such proof must be by writ oi oath m 

6 W. and S. 114; 2 March 1833, US. ordinary circumstances.] 
600. Walker's Exrs. v. Low's Trs. 14 
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In leases of large manufactories much expense must be incurred 
in the erection of extensive and complicated machinery. And in 
leases of minerals, the cost of varied and continued operations is 
necessarily great. In these and similar cases, easily supposable, it 
may be of much importance to the lessee to procure a loan larger 
and more permanent than can be obtained on personal security. 
And he will naturally regard the subject in which his capital is 
invested, and from which his prospective profits are to be derived, 
as an available source of credit, either for replacing a portion of the 
capital which he has advanced, or for making such an addition to 
it as will render his future operations more productive. While the 
benefit of enabling the tenant to use his lease as a security is 
obvious, it is also clear that equal advantage would thus accrue to 
the landlord; for not only would the regular payment of the rent 
be more certain, and the subject-matter of the hypothec be aug- 
mented by the increased resources of the tenant, but the state of 
the subject would be permanently improved, and a solid addition 
made to the property of the owner. The capitalist, as well as the 
landlord and tenant, would be a gainer by the successful intro- 
duction of such a system. A great accumulation of capital has 
been created by causes which it would be out of place to detail, 
but the nature of which is apparently such that their effect must 
be steadily progressive. The result has been, and must continue 
to be, that difficulty will be more and more experienced in ob- 
taining investments on good security, and at a remunerating rate 
of interest. If, therefore, leasehold property can be rendered 
available as a security, a new and important mode of investment 
will be open to the capitalist. These advantages have been so 
strongly recognised that repeated attempts were made to render 
leases valid securities consistently with the rules of law, but none 
of these efforts were successful; and while jurists acknowledged 
the importance and value of the object, they conceded that it was 
not advisable to act on the assumption that it could be validly 
accomplished, and they acknowledged that it was to be attained 
only through the interposition of the Legislature.^ 

SbCTION VII. — ^DOOTRINK OF THE TkXT WRITERS, AND PURPORT 

OF THE Decisions relative to an Assignation Rbtenta 

POSSESSIONE. 

As already indicated, the mode of completing an assignation so 
as to secure the right of the assignee against the landlord or his 

1 Third Report of the Law Commisaionen for Scotland, 18 Jan. 1838, p. xl. 
1 Bell'8 Com. 68. *^ 
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[482] singular successor, or against a subsequent assignee or the 
cedent's creditors, involves practical questions of much importance. 
The main question is, whether the right can be completed by inti- 
mation merelji and without possession by the assignee, or, in other 
words, posseasume retenta by the cedent. Notwithstanding much 
deliberation, both in the Court of Session and in the House of 
Lords, th6 validity or invalidity of such rights must, in a strict 
sense, be deemed to be still an open question, because in each 
instance discussed there existed special matter which, either in the 
Court below or in the Court of Appeal, was deemed to render a 
decision on principle unnecessary. 



Art. 1.- The doctrine of the text writers may be gathered to be that 

thetfODt the assignation cannot be completed by intimation to the landlord 
forUert. merely, without possession, either natural or civil. Stair says that 
leases, although they be truly personal rights of location, and con- 
stituted as real rights by statute only, yet intimation will not 
transmit them, but that there is a necessity of possession.^ And 
Bankton holds that possession is necessary to secure an assignee 
against a singular successor.* Erskine introduces a modification of 
the doctrine ; for he says that possession is as necessary for securing 
the transmission of a lease to an assignee as for securing that lease 
itself to the principal lessee, or at least there must be some publi- 
cation by which the conveyance may be made known, so that third 
parties may not be ensnared by private or latent conveyances.* 
No indication, however, is given of what nature that publication 
must be, nor, as there is no record for leases, what shall be deemed 
equipollent to registration. Boss deems possession necessary.^ 
Hume. Hume, in a short but valuable dissertation added to one of his 
Eeports says, "there is truly much the same objection to this of 
pledging a lease and yet retaining the natural possession, though 
under a cover of a contract of subset, as there is to the pledging of 
a movable corpus and next day resuming the article in hire or de- 
posit. In the one case as little as in the other is there any change 
of the natural possession or outward state of management to warn 
the lieges that any alteration has taken place in the character or 
value of the tenant's interest in his tack, and yet this interest is 
materially lowered, and the tenant is no longer entitled to the same 
credit with the neighbourhood as before." And he censures a case 
in which it had been supposed that a different doctrine had been 
indicated as evincing that considerations of expediency had "un- 



1 3 Stair, i. 6. 
3 2 Bankt. ix. 4. 
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duly [483] prevailed over the known and wholesome principle of 
our common law/'^ Bell says, that "where a tenant not prohibited BcD. 
has assigned, the assignation is not effectually completed by inti- 
mation to the landlord without possession. But the possession of 
the assignee may be civil as well as natural, and therefore, if his 
subtenant holds the lands under a written lease it will be enough. 
The only difficulty is the ostensible ownership from continued pos- 
sessioji where the cedent is subtenant. This would be fatal in 
movables ; but the tenant's right in land has two points, written 
title and possession^ without the union of which there is no legal 
ground of credit or of reputed ownership."* In the other modern 
treatises the doctrine is expressed as in the general proposition 
stated at the beginning of this article. ^ 

In the earliest reported case the doctrine of the necessity of Art. a— 
possession is combined with an indication that intimation to the a^ deU- 
landlord, and enrolment in his rental-book, might have been a**'^ 
sufficient completion. A tenant having a lease of three nineteen 
years assigned it to a creditor, and took from him a sublease by 
which he became bound to pay the creditor a certain sum of addi- 
tional rent, and also to relieve him of the rent due to the landlord. 
The original tenant thus remained in possession without the 
appearance of any matter which indicated the transaction. An- 
other creditor afterwards adjudged the lease, and in a competition 
it was objected to the assignee's right that his assignation was 
neither intimated nor clothed with possession. The Court directed 
inquiry to be made whether any rent had been paid by the sub- 
lessee, either to the assignee or to a creditor, who by the trans- 
action was to get a certain share of the surplus rent; or what 
evidence the assignee could adduce that any part of the yearly 
rent payable to the landlord had been paid on his account as assig- 
nee to the lease, or that he had been enrolled as tenant in the 
landlord's rental-book. No evidence on these matters having 
been produced, the adjudger was preferred, although it was pleaded 
for the assignee that the sublessee's possession was his possession. 
The principle which is reported as having governed the decision 
was, that although civil possession by levying the rents comes in 
place of the natural possession where the latter is unattainable, or 
if the assignee shall be considered only as an assignee to the rents 
[484] during the currency of the tenant's lease, it must, as in other 

^ Qrant v. Adamson, 1802, Hume, ccl.; 1 Bell on Leases, 451-2 ; 2 Ersk. 

81 1-13. vL 25, Ivory's Note ; 2 Stair, ix. 43, arU 

> 1 Bell's Com. 66-7, 755-6. 2, note a (by Brodie). 
s Bell's Pr. 1209-12; More's Notes, 
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assignations, be completed by intimation to the landlord ; but in 
no case can a transmission be deemed complete where no act inter- 
venes other than what passes between the granter and the receiver, 
and, as in the actual case, is known to nobody but themselves.^ 

The next case related to the assignation of a sublease, and 
therefore the details of it shall be given when treating of the sub- 
lease. £ut in it there was doctrine laid down which is here in 
point. It was said, fitBt^ that possession is so far essential to the 
conveyance of a lease in security of a debt that without it the 
assignee has only a personal right, and therefore a subsequent 
assignee or adjudger getting first into possession will be preferred* 
And second, that when the principal lessee assigns his lease, the 
right of the assignee is completed by intimation to the sublessees 
requiring them to pay their rent to him.* In a subsequent case 
it was deemed that a general rule had been thus laid down. 
Where a farm under lease had been sublet, it was decided that an 
assignation to the lease may be made to another which will be 
effectual if he possess by levying the subrents. It was observed 
on the Bench that there had been many questions as to the mode 
of completing an assignation to a lease, but there can be no mode 
more effectual than possession.* In the actual case it was observed 
that there was all the possession which was attainable, viz. the 
possession of the subrents, which also implies intimation to the 
subtenants ; and it was distinctly held that it had been settled 
in the previous case* that possession is the proper course of com- 
pleting the assignation.^ The same doctrine was laid down in a 
subsequent case, which also related to a sublease, and therefore 
shall be detailed hereafter.' 

But the authority of these precedents was apparently impaired 
in a subsequent case, both by a statement that the leading case 
had been incorrectly reported, and by a judgment ostensibly in- 
volving a different doctrine. The gist of this subsequent case^ waa 
that a right to a lease by assignation is completed by an entry of 
the assignee's name as tenant in the landlord's rental book, where, 
in fact, no possession had followed upon the assignation, but where 
the subjects had been sublet by the assignee to the cedent. The 
[486] argument against the validity proceeded upon the necessity 
of possession as laid down in the previous cases. The argument 

1 Wallace v, Campbell, 1750, Mor. * By Lord Balgray, who had been 

2805-12, 15,282, Elch. (Tack) No. 17. of counsel in the case of Haidie Douglas 

' Hardie Douglas v, Crs. of Hay, v. Hay, ut gup. 

1794, Mor. 2802-4, Bell's Cases 50. * Qiant v, Adamson, ut sup. 

' Hardie Douglas v. Hay, ut tup. ^ Yeoman v, Elliot and Foster, 2 Feb. 

* Syme's Trs. v. Fidler, 1806, Mor. 1813, F.C. 149. 
App.,' Tack, 13, 1 Bell's Com. 67, Note. 
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in favour of the validity was rested upon the ground of the entry 
in the rental book of the landlord as equivalent to intimation, and 
sufficient to complete the right under the assignation. For (it was 
argued) if such an entry had been proved in the leading case,^ the 
-decision would have been different. It was held, per curiam, that 
the right to a lease is transferable, like all other personal rights, by 
assignation, and the transference is completed by intimation to the 
landlord, the only other person concerned ; that it is of no conse- 
quence how the intimation is made, if it be acknowledged that it 
was made ; that the assignation may be secret, known only to the 
parties to the transaction, but that this cannot be helped as it 
arises from the nature of the right; and that even where there is a 
sublessee, he may pay his rent without any one knowing to whom, 
or who is in right of the lease. The case is reported so as to give 
an impression that the Court held that mere intimation to the 
landlord, and an entry in his rental book of the assignee's name, 
were sufficient to complete the transference. Doubts of its sound- 
ness were entertained.^ In consequence it was observed, that the 
assignation of a lease is well completed by intimation to the sub- 
lessee when it is truly only an assignation of rents, and the 
sublessee is the debtor; but that there seem to be no termini 
hahilea for intimation to the landlord to the effect of transferring a 
lease, and the argument that otherwise there are no means of 
borrowing money on the security of the lease, is fit only for the 
Legislature. These observations induced a reconsideration of the 
doctrine.' 

The facility afforded to credit by borrowing upon leasehold sub- 
jects without altering the possession, gave rise to transactions in 
which the law was fully canvassed, but which did not issue in the 
establishment of a rule. A, the lessee of a manufacturing subject, Brock «. 
borrowed money from B, a banking company, upon the security of ^*** 
an assignation to a lease ex facie absolute. Intimation of the 
assignation was made by B to the landlord. B granted in favour 
of A a sublease, which, however, was informal, being neither 
authenticated or specifying any rent. A continued his possession 
unchanged during three years subsequent to the assignation ; but 
having been then sequestrated, his trustee brought an action for 
declaring the invalidity of the assignation, and his right as trustee 
to the lease. In the argument, reliance was had upon an alleged 
£486] entry in the books of the factor of the landlord as bringing 
the case within the rule of the immediately preceding decision,^ 

1 Wallace v, Campbell, ut twp, 1822, vJt infrai Inglis & Co. v. Paul, 

« 1 Bell's Com. 67, Note 2. 1829, tU infra. 

' Bell's Com. ut tup, ; Brock v, Cabbell, * xeoman v. Elliot and Foster^ tU iup» 
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"But the Court were of opinion that the cajse was altogether 
different from the preceding one, where there was a deletion of 
the cedent's name from the rental book of a great landed proprietor,, 
which was almost a public record,^ and an insertion of the assignee 
as tenant, and a regular sublease granted with a fixed subrent; 
while in the present case, although the assignation was intimated, 
there was nothing but a memorandum in the private books of the 
factor, the cedent still continuing to pay the rents as before, and 
the landlord never considering the assignees as tenants until the 
bankruptcy; and that the sublease was an improbative writing, 
and had no subrent specified in it, and there appeared to be do 
intention that there should be any change upon the possession.'^ 
The Court therefore held that the assignation had not been com- 
pleted as against creditors. The gist of the decision was the inva- 
lidity of the sublease to sustain the possession as for the assignees^ 
and under their authority.* 

The case was appealed, but the same principle having emerged 
in it which had apparently emerged in a case previously argued 
before the House of Lords, and remitted for reconsideration by the 
whole Court, a similar remit was made in it. When reconsidered, 
the former judgment was adhered to, because it was in conformity 
with the opinions of the great majority of the Judges. In conse- 
quence, the marginal abstract of the report bears, that an " assig- 
nation of a lease made for the purpose of creating a security in 
favour of the assignee, by interposing him as a principal tenant 
between the landlord and the cedent, but not having been followed 
by any possession, either natural or civil, on the part of the 
assignee, although intimated to the landlord, is ineffectual against 
the creditors of the cedent." The formal terms of the judgment 
are, " that under the whole circumstances of the case the assig- 
nation founded on cannot be effectual against the pursuer, the 
trustee for the creditors of the cedent," &c. But the general 
doctrine laid down as necessary to render an assignation effectual^ 
and within the rule of which the facts did not come, appears to 
sanction the proposition contained in the [487] marginal abstract of 
the report. When the transference of a lease depends on natural 



* Duke of Buccleuch's rental book 
The dictum that the book of any private 
person, however large his property or 
high his rank, could oe at all comparoL 
to a public record, or that there was any 
distinction between it and the ordinary 
book of a factor, appears to be so unten- 
able that it may rather be deemed that 
the true grouna of the decision was, as 



indicated by Hume in Grant v, Adam- 
son, ut 8up,y viz. " The convenience of 
business, and the practical advantage of 
accommodating a tenant with the use of 
his lease as a subject of credit." 

« Brock V, Cabbell, 29 Nov. 1822; 
F.C. 31, 2 S. 52,"1 Bell's Com. 67, Note^ 
remitted 1828, 3 W. and S. 75, 84. 
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possession (it was laid down) a difficulty can seldom occur; but it is 
otherwise with regard to civil possession, which is of a less palpable 
nature and not so well defined in law. If a principal tenant wisliing 
to transfer his lease, sliould intimate an assignation of it to his land- 
lord and to his subtenant, and if the subtenant after this should 
pay the rent to the assignee, it is clear that the real right in the 
assignee would be complete. Also, if the question should arise 
before a term's rent became payable, the assignee might still be 
held to have attained civil possession. The case was again appealed, 
and the judgment affirmed ; but the House of Lords did not con- 
sider it necessary to decide the question whether intimation without 
possession was sufficient, being satisfied (and in this their Lordships 
concurred with the majority of the Judges in the Court below) that 
under the circumstances there had not been vested in the banking 
company a real honafde security.^ 

While this case was in dependence, other cases arose involving RusseU r. 
the same principles. An assignation of a partner^s share of profits BreaiUi- 
and stock, in relief of a private obligation come under by the^^*- 
assignee, who was the only other partner of the company, and was 
also landlord in certain leases of which the joint stock chiefly con- 
sisted, was found effectual in a question with the creditors of the 
cedent, who had become bankrupt, the assignee having previously 
got possession of certain company bills in virtue of the assignation ; 
and a direction having been given by both partners to the manager 
of the company to make the drafts on the debtors of the company 
payable to the assignee, although no kind of intimation of the 
conveyance was given as to who was in the actual possession of the 
subjects of the leases.* When this case originally occurred it was 
held to involve the question whether intimation without possession 
was sufficient. The judgment having been that the assignation 
was not completed to the effect of giving a preference to the 
assignee in a question with the creditors of the cedent, on appeal 
the House of Lords thought that the decision was inconsistent 
with what was then deemed the leading case,' and therefore 
remitted the cause for the reconsideration of the whole Court. 

When it was reconsidered, additional documentary evidence 
was produced, and the judgment already stated was pronounced. 
But that judgment proceeded upon the special matter, and under 
an express declaration that the question as to the mode of complet- 
ing an [488] assignation of a lease did not arise in the case. The 

1 Brock V. Cabbell, 5 March 1830, F.C. 2 S. 62, 3 June 1827; F.C. 584; 6 S. 891 

499, 8 a 647, 2 D. and A. 345; aff. [remitted, 1825, 1 W. and S. 621.] 

1831, 5 W. and S. 476. * Yeoman v. Elliot and Foster, ui 

* Bussell V. £. of Breadalbane, 1822, tup. 
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and '4n security of the personal obligation before written,'' he 
assigns " heritably but redeemably, as after mentioned, yet irre- 
deemably in the event of a sale by virtue hereof, a lease of" subjects 
described, the title to which is to be set forth as in the preceding 
schedule; the rents and writs are assigned and warrandice granted; 
and the deed terminates thus : — " And I reserve power of redemp- 
tion, and I oblige myself and my foresaids for the expenses of 
assigning and discharging this security; and on default of payment 
I grant power of sale ; and I consent to registration for preservation 
and execution ;" and with a testing clause in the usual form. 

By section fifth, where the person in right of the lease or 
the assignation in security is not the original lessee, or a general 
assignee, he shall, before presenting such lease or assignation for 
registration, expede an instrument under the hands of a notary- 
public, according to a form in schedule G. 

The Keeper of the Register, on such notarial instrument being 
produced to him, but not otherwise, shall record the lease or the 
assignation in security along with the instrument. 

By section sixth the assignation in security shall, when 
recorded, be transferable in whole or in part by translation, accord- 
ing to a form in schedule D. 

Art. 3.— [495] By the seventh section it is [made] competent for the heir 

h^c^edi- ^^ ^^y party who shall have died vested in the right of any recorded 
J^*^ lease or assignation in security, " to make up his title thereto by a 
writ of acknowledgment" from the proprietor vested in the lands 
leased, or from the party appearing on the register as in absolute 
right of the lease assigned in security, [according to a form in 
schedule E] . 

The recording of the writ of acknowledgment in the register 
in which the lease or assignation in security is recorded, completes 
the title of the heir to the lease or assignation. And it is provided 
that no defect in the title of the proprietor or party granting the 
writ shall affect the right or title of such heir. 

An heir (section eighth), by general or special service, or the 
general disponee of a party who shall have died fully vested in the 
right of a recorded lease or assignation in security, may expede a 
notarial instrument according to scheduled forms [schedule F]. 
[496] The recording of such instrument in the register in which 
such lease is recorded shall complete the title of the heir or disponee 
to the lease or assignation in security. 

By section ninth, where an assignee has died without recording 
the assignation, the mode of making up his title to it is by exped- 
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ing a notarial instrument of the tenor which has now been described 
[Schedule F] ; and the Keeper of the Register, on such notarial in - 
strument being presented to him, but not otherwise, shall record 
such assignation in security or translation, together with the in- 
strument. 

When (section tenth) an adjudication of a recorded lease or 
assignation in security shall have been obtained against the party 
vested in the right, or his heir, the recording of the abbreviate of 
adjudication in the register in which the lease is recorded shall 
complete the right of the adjudger to such lease or assignation in 
security. 

In terms of section tenth, the trustee in a sequestrated estate 
may expede a notarial instrument according to scheduled form, 
[Schedule F] and the recording of the instrument in the register in 
which the lease is recorded completes the right of the trustee to 
the lease or assignation in security. 

By section twelfth, all leases, assignations, and assignations in Art 4.— 
security, executed after the passing of the Act, and all translations, ^^'"^'**^' 
adjudications of recorded leases, or assignations in security, shall 
in competition be preferable according to their dates of recording. 

Conformably with the thirteenth section, on a production to the ah. 5.— 
Keeper of the Register of a renunciation of a lease or a discharge ^2*^3" 
of an assignation in security by or on behalf of the party registered, ^T ***- 
as a right of such a lease or assignation he shall forth with duly record 
the same. The renunciation and the discharge must be according 
to scheduled forms [Schedules G and H]. By the former, the 
granter renounces^ as from a specified term, in favour of the grantee, 
a recorded lease described ; and if the party renouncing is not the 
original lessee, it is set forth that his title is recorded in the Statu- 
tory Register. By the latter [497J the granter discharges the bond 
and assignation described, and declares to be disburdened thereof a 
recorded lease described. 

In terms of section fourteenth, on the production to the Keeper 
of the Register of an extract of a decree of reduction of a lease, or 
any of the other statutory deeds or instruments described and enu- 
merated, he shall forthwith record the same. 

In terms of section fifteenth, leases and the other statutory deeds Art 6.— 
and instruments enumerated, and other writs duly presented for^^^^^. 
registration in pursuance of this Act, shall be forthwith shortly 
entered in the Minute-Book of the Register in common form, and 

88 
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shall, with all due despatch be fully registered and thereafter re- 
delivered to tlie parties, with certificates of registration thereon, 
which shall be probative of such registration ; and such certificate 
shall specify the date of presentation, and the book and folio in 
which the ingrossment has been made, and being subscribed by 
the Keeper of the Register ; and the date of entry in the Minute- 
Book shall be held to be the date of registration ; and extracts of 
writs so registered shall make faith in all cases in like manner 
as the writs registered, except where the writs are offered to be 
improven. 

By section nineteenth, where any lease registrable under the 
Act shall, before the passing thereof, have been recorded in the 
Books of Council and Session, or in the books of any. sheriff or 
burgh court, the production to the Keeper of the Register of an 
extract of such lease shall be a suflScient warrant for Lirn to 
record the same, and he shall record it, and the recording shall 
be as valid and effectual as if the original lease had been pre- 
sented to him. 

Art 7.-r In terms of section second, leases valid and binding in a ques- 

q^ ^L- tion with the granter, registrable and recorded under the Act at or 
Jj^!^^ after the date of entry, shall be valid against any singular successor 
<***^ in the subjects let the date of whose infeftment is posterior to that 
of the registration ; but, except for the purposes of the Act, it shall 
not be necessary to record leases in themselves valid against sin- 
gular successors. [The sixteenth section declares that the regis- 
tration of an assignation completes the right as effectually as if the 
assignee had entered into possession.^] 

Conformably with section sixth, the recording of the translation 
of an assignation in security produces the following results in law:— 
First, the grantee shall be fully and effectually vested with the 
rights of the granter to the extent assigned. Second, the creditor 
or party in right of the assignation in security, without prejudice 
[498] to the exercise of the stipulated power of sale, shall be en- 
titled, in default of payment of the capital or interest for six 
months after it shall become due, to apply to the Sheriff for a war- 
rant to enter into possession of the subjects leased. Thirds the 
Sheriff, after intimation to the lessee for the time being and to the 
landlord, shall, if he see cause, grant such warrant, which shall be 
a sufficient title for the creditor or party to enter into possession of 
the subjects, and uplift the rent from subtenants, and to sublet. 
But Fourth, no creditor, unless and until he so enters into posses- 

» [See Bodger v, Crawford, 9 Nov. 1867, 6 Macph. 24.] 
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fiion, shall be personally liable to the landlord in any of the obli- 
gations and prestations of the lease. 

The twentieth section enacts that the import of the clauses ^'*-^-~ 
shall have the same meaning and effect as is declared by the 10 Hon of the 
and 11 Vict. c. 60, sections first and second, to belong to the cor- via. c 50. 
responding schedules in that Act; and that the procedure thereby 
prescribed for a sale under a bond and disposition in security 
fihall be applicable to the sale of lease under an assignation in 
security. For the terms of these imported sections reference is 
made to the statute.^ 

This statute is in extensive practical operation.* But in so far 
as has been traced, there is no decision by which the working of its 
machinery and phraseology has been brought to the test. Both 
in important particulars are new, and are not to be easily recon- 
ciled with the recognised rules of the law of Scotland. While it 
would be unsound and unadvisable to search curiously for the 
difficulties of construction and application which may emerge, 
some of them are so much on the surface that observation is un- 
avoidable.* 

let, The most serious difficulty will be created by the novel 
enactments embodied in the seventh, eighth, and ninth sections. 
The first of these sections directs that the heir of any party who 
shall have died vested in right of any lease shall make up his title 
by a writ of acknowledgment. Assuming that the phraseology 
"died vested in right" is recognisable, which may be doubted, 
there is here the introduction into the succession, by lease, of what 
is closely analogous [499] to a service. The known rule of the 
common law is that the heir succeeds to a lease ^-ithout a service.* 
The right passes directly from the dead to the living without the 
intervention of any judicial procedure or ministerial form, or of 
any deed or instrument. This rule works well, and it is not easy 
to see what advantage is to be derived from this statutory intro- 
duction of the writ of acknowledgment by which the proprietor 
recognises the right of the heir. No additional validity is given 
to it by that right, nor does it facilitate the execution of the pur- 
poses of the Act.^ 

1 10 and 11 Vict sees. 1 and 2. matters which are or may be deemed 

' The Author has so learned by com- liable to obiection or question. 

munication with the keepers of the ^ Supra, book i. chap. viL sec 2, art. 

registers. 4, p. 233. 

9 Shaw's Bell's Com. vol. ii. p. 191-2, ^ Bell's Com. ut tup. 

in which there is an enumeration of the 
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2df A difficulty, so grave as to be inextricable, arises out of the 
enactment (section eighth), in which the heir who shall have 
been served by a special or a general service may, by expeding 
and recording a notarial instrument, complete his title as heir to 
the lease. In this section there is the same difficulty as in the 
former, arising from the introduction of procedure to transfer and 
complete the right, but there remains a still more serious difficulty. 
A service is purely the creature of feudalism, the purpose of which, 
is to take the Awreditas jojcena out of the party who died vested 
with the feudal right. But in or to a lease there can be no such 
right| and there can be no hcereditaa jacenSy because unico contextu 
with the death of the lessee the right passes to his heir. Con- 
formably with the existing enactments and schedules, a service is 
impracticable.^ 

3d, By the ninth section, provision is made as to the mode in 
which the title of the heir is to be made up. Where the assigna- 
tion shall not have been registered in the lifetime of the grantee, 
power to the heir to register aftex the death of tlie original 
grantee might have been advisable to obviate any doubt as to 
the heir's right to avail himself of the statute ; but in the form in 
which it exists there is a repetition of the anomaly involved in the 
provisions of the seventh section.* 

ithy By the seventeenth section, leases containing an obligation 
upon the grantor to renew the same from time to time, at fixed 
periods, or upon the termination of a life or lives, or otherwise, are 
within the purview of the Act, provided the duration shall be for 
thirty-one years or upwards. This enactment, it may be deemed, 
excludes a lease for the lifetime of the lessee, for such a lease can- 
not aptly be included under the phraseology. There is difficulty 
in holding that such an exclusion is contemplated ; but if, presum- 
ing on such intendment, the lessee tender such a lease for registra- 
tion, it may be doubted whether it could warrantably be registered, 
or, if registered, whether the lessee would be entitled to the benefits 
of the statute.' 

Section X, — ^Decisions relative to Translation and 

Betrocession. 

[500] There have been few cases applicable to translation and 
retrocession, but it has been decided, Jirst, that a tack being set of 
lands bearing a reversion on payment of a certain sum, which tack 

1 Bell's Com. ut tup. ' Bell's Com. ut sup, 

* Bell's Com. lU mp. 
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the tacksman assigned to his wife for her liferent use, but the 
setter reduced by paying the sum, and taking translation from the 
original tacksman, was thereby evacuated in totum^ he having paid 
his money bona fide, and not being obliged to know the wife's 
translation.^ Second, A lease excluded assignees and subtenants, 
except with the landlord's consent; but an assignation was granted 
by the tenant to which the landlord gave his consent in writing. 
The assignee alleged that the assignation was only in security, but 
it was held that the assignee was substituted for the original tenant; 
that a retrocession could not be effectually made without the con- 
sent of the landlord ; and that the assignee remained bound to him 
in terms of the lease, notwithstanding a decree of reduction of the 
lease, obtained by the trustee on the sequestrated estate of the 
original tenant, as the result of a compromise with the assignee.' 



OHAPTEB XIV. 

SUBLEASE. 
Section I. — Constitution, Form, and Solemnities of Sublease. 

A sublease is a deed by which the lessee lets the subject to 
another, to hold it uuder him, paying a rent to him, and perform- 
ing the stipulations prestable by the lease. In this relation the 
principal lessee occupies the place of the landlord, and the sub- 
lessee that of the tenant.' The constitution and other requisites 
of the sublease shall now be examined, leaving for future discussion 
the mutual rights and obligations which are created under it. 

The same general doctrine and rules operate (in so far as appli- Aii i.-> 
cable) in the constitution of the sublease as in that of the lease, ^jo,^ ^^i/^ 
and consequently the decisions proceed on the same data and give*******^ 
[501] the same results. The validity of a sublease was sustained 
as against the landlord although the lease excluded assignees and 
subtenants without the landlord's consent in writing, and although 
there was no direct written consent. The sublease was for twenty- 
two years at a specified rent, and applied to a large proportion of 

1 Burnet v. Eraser, 1673, Mor. 13,470. * 2 Stair, iz. 22 ; 2 Bankt ix. 17 ; 2 
< Ramsay r. Commercial Bank, 20 Erak. iv. 34; 2 Roes' Lect 606-7. 
Jan. 1842, 4 D., 14 Jur. 152. 
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the farm. The consent of the landlord, and therefore the validity 
as against him, were held to have been established by inquiries 
made by him about the character and substance of the subtenant 
before he was admitted to possession, occupation for more than ten 
years, payment of the rents to the landlord on receipts from him 
as for money paid by the subtenant on his own account, and ac- 
quiescence in the continuance of the subtenant after a decree of 
removing had been obtained against the principal tenant, who had 
left the country.* So, in a question with the landlord, a sublease 
was held to be valid by reason of the sublessee's open and undis- 
turbed possession for several years, a letter from the landlord's 
factor directing the subtenant to pay the rent to him for the future, 
and receipts by the factor acknowledging payment of rent from 
the subtenant, directly so styled.* 

In other cases the constitution was deemed not to have been 
established. After a change of tenancy the subtenant of the 
outgoing tenant was allowed to continue in possession. After- 
wards an action of removing was raised against him by the new 
tenant and the landlord, in which a decree in absence was obtained. 
A negotiation for a sublease was then commenced, and a cautioner 
granted a letter of guarantee for the rent for a prospective but 
indefinite period, and also his bill for the rent for a particular year. 
The tenant accepted of the guarantee. The intended subtenant 
having afterwards refused to sign the missive letter transmitted 
to him by the tenant, the latter returned the letter of guarantee 
and bill and the negotiation was broken off. Subsequently the 
party claiming as subtenant brought the decree of removing under 
review, and pleaded on the matters which have been detailed, and 
also on a letter from the tenant containing an alleged recognition 
of him as subtenant, and maintained that he had a sublease during 
the currency of the principal lease, which was for fifteen years. 
It was held that there had been no completed agreement for a 
sublease for a term of years.'* So a landlord received rent from a 
party who had obtained a sublease, but who was cautioner in the 
lease. But the receipts were not granted in his name, and it was 
held that the payments did not validate the sublease.* As a lessee 
is bound, as for a term of years, by an [502] ofi'er and acceptance 
involving prospective conditions, so a sublessee is bound in the like 
manner.*^ 

1 Dalrymple Hay v, Mactier and GQ- * E. Elgin's Tra. v. Walls, 14 Msy 

Christ, 1806, Hume 836. 1833, F.C. 347, 11 S. 586. 

* Maule V. Robb and Fitchett, 1807, * Rusael v, Freen, 14 May 1835, F.C. 

Hume 835. 486, 13 S. 752. See above, chap. iv. 

< Fraser v. Eraser, 9 March 1833, 11 sec 10, art. 2, p. 435. 
S. 565. 
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The marginal abstract of a reported case bears " terms of an 
agreement as to the occupation of a dairy farm, which held to con^ 
stitute a sublease." ^ This case relates to a contract of " bowing of 
cows," and it was shewn, when treating of that contract, that the 
tenor of the judgment does not warrant the inference indicated in 
the report.* 

let, The sublease comraejices by describing the parties, viz. the Art. 3.— 
principal lessee of the subjects on the one part, and the sublessee ^SS&m. 
on the other. 2(i, In consideration of the rent and other obliga- 
tions, the granter " subsets," and in tack and assedation " lets," to 
the sublessee and his heirs (or to whomsoever he is empowered 
to sublet) either the whole or a part of the subjects described. 
3c2, The duration is then inserted according to a specified number 
of years, qualified as being the remaining years still to run of the 
principal lease, or so many of them, or the more general form is 
adopted of making the duration commensurate with that of the 
principal lease. In the same clause the term of entry is set forth. 
4^A, A clause is then inserted declaring that the sublease is granted 
under the conditions specified in the principal lease, to which special 
reference is made, and an extract of which is declared, to be de- 
livered to the sublessee, bthy The clause of absolute warrandice. 
Qth, The clause of rent, specifying the amount and nature of the 
rent, and the terms of payment. In many instances it happens 
that the rent paid by the sublessee is larger than that paid by the 
principal lessee, and it is then styled surplus rent. Ith^ The sub- 
lessee accepts of the houses, fences, and other accommodations 
in their actual state as tenantable and sufficient, and obliges 
himself so to leave them at the expiration of the sublease. A 
reference to the details of the principal lease is ordinarily made. 
8</i, The sublessee obliges himself to implement the whole other 
stipulations and prestations incumbent upon the lessee, as specified 
in the principal lease, which are held as repeated, but with the 
exception of the payment of the rent due by the lessee to the 
proprietor, which is declared to be payable by the lessee out of 
the subrent. 9<A, The lessee assigns to the sublessee the whole 
obligations and stipulations in his favour which the principal lease 
contains. And lO^A, The clause of mutual implement. These 
clauses are followed by those common to all deeds.^ 

[503] A sublease requires the same solemnities as a principal 

^ Qoldie v. Oswald and Kennedy, 25 * £fup., book 11. chap. XTiii. p. 358. 
Jan. 1839, 1 D. 426. ' 1 Juiid. Styl. 4tli edit. 536. 
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n^g^l^^f lease,* and reference is accordingly made to the details concerning 
the principal lease.' But^r«^, in every question of possession with 
a proprietor or others, the sublessee must instruct the right of the 
person under whom he possesses ; and therefore, as set forth in the 
style, there is delivered to him an extract of the principal lease.* 
And second^ When articles of set are referred to in a sublease, the 
sublessee's title is deemed incomplete without them, and therefore 
tlieir tenor must be instructed if an action be raised^ 

Art. 4.— A sublessee, like the principal lessee, completes his real right 

ijompiMim by possession, which renders him secure against the singular sue- 
qftubktue, ^qqqq^^ ^f ^jj^ landlord, and against any subsequent sublease granted 
by the principal lessee.* In consequence— ^r«^, no action of reduc- 
tion raised by the proprietor against the lessee can injure the sub* 
lessee in possession if he be not made a party to the suit." Secondy 
Neither will a sublessee lose his right although the principal lessee 
should desert his lease or renounce his right to it in favour of the 
proprietor.^ Thirds When a missive of sublease is informal or 
irregular, possession gives to the sublessee a right to possess in a 
question between him and the principal tenant ; but it was held 
that it did not confer a title to sue the Istndlord's executors for 
damages imder the warrandice in the principal lease to ** heirs, 
assignees, and subtenants,'' on its being set aside by a succeeding 
heir to the granter, as in contravention of the entail of the lands.' 
Fourth^ The sublessee must instruct the right under which he pos- 
sesses.^ The right of the sublessee, like that of the principal 
lessee, must stand or fall with the title of the proprietor." Fifths 
A lessee having granted a sublease, and thereafter renounced the 
lease in favour of the proprietor, the proprietor was preferred to 
the sublessee ; for although the sublessee was in the natural pos* 
session before the date of the renunciation, his possession had been, 
upon a separate title, and not qua sublessee ; and as no intimation 
of the sublease [504] had been made to the proprietor, he might 
lawfully take a renunciation from his own tenant.^^ And Sixth, A 
sublessee having borrowed money, granted a security in the form 

1 2 Bankt. ix. 17; 2 Ersk. vi. 34 ; 2 Leases, 470-1. E. Galloway v.M'CuDoch, 

Ross' Lect. 506; Tail's Jus. Peace, 388. 1626, Mor. 7833. 
' Sup, chap. iv. sec 4, p. 385, et seq, ^ Stair, Bankt., Ersk., and Bell on 

* 2 Ross' Lect 507. Leases, ut tup, E. Morton v. Tenants^ 

*Crighton v, Laing Mason, 1828, 6 1626; Mor. 15,228. 

S. 403-4. ^ Hutchison v. Exrs. of D. of Queens- 

« 2 Stair, iz. 22; 2 Mackenzie's Inst, berry, 1828, 6 S. 849. 

vi. 8; 2 Bankt ix. 17; 2 Ersk. vi. 34; » Bankt ut *up.; 2 Ross* Lect 607. 

1 Bell's Com. 66; 1 Bell on Leases, i® 1 Bell on Leases, 470. 

471-3. " Earl of Morton, ciU 

^ Stair and Ersk. ut mp,\ 1 Bell on 
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of a sublease. The gi*antee did not enter into possession at the 
term specified, nor did he intimate to the landlord. He afterwards 
made a judicial application for the summary removal of the granter, 
and authority to take possession. Meanwhile the granter had 
executed a conveyance, including his sublease, in favour of trustees, 
for his creditors, who completed their right by possession and 
intimation to the landlord. In a competition between the grantee 
and the trustees of the granter, the latter were preferred.^ 

Section II. — Duration. 

If no specific period of duration be inserted, but a reference be 
made to the duration of the principal lease, that of the sublease 
will be deemed commensurate with that of the principal, or if the 
principal shall be reduced, with what would have been its duration 
had it expired naturally. In conformity, it was decided that where 
during the dependence of an appeal of a decree of reduction of the 
principal lease (afterwards affirmed) a sublease was granted from 
a given period "to the termination" of the principal lease, the 
duration was the same as if the terms, " expiry," or " for all the 
remaining years of the lease," had been inserted.* And where, in 
a similar position, a sublease was granted from a period specified 
for the length of the principal lease, it was held that the period 
for which the sublease was granted was that stipulated in the 
principal lease had it been allowed to come to a natural termina- 
tion.* 

If the duration be dependent upon a contingency, the sublease 
will be held to expire, and all claims by the sublessee be deemed 
to cease when the contingency emerges. A tenant whose lease 
was under reduction, having sublet, with an obligation on the 
sublessee to remove when required on the lease being reduced, it 
was decided that the sublessee had no claim of damages against 
the principal lessee in consequence of having been deprived of six 
years of his sublease.^ 

Section III. — Assignation and Eenunciation of Sublease. 

[505] A sublease, like a principal lease, may be assigned, or by 
renunciation the principal lessee may be reinvested in it. The 

^ Qrant v. Adamson, 1802, Hume ' M. and Q. Middleton v. Megget, 

810. 1828, 7 S. 76. 

» Middleton v. Yorston, 1826, 5 S. * Laidlaw v. Wilson, 4 Feb. 1830, 8 

162. S. 440, 2 D. and A. 231. 
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form and other solemnities requisite for assigning a sublease are 
the same as in the assignation of the principal lease. It has been 
laid down that in assigning a sublease, intimation to the principal 
tenant is not sui&cient, but that the right must be completed by 
possession.^ 

In one case a contrary doctrine has been supposed to liave been 
adopted, and an assignation to a sublease in security of a debt 
intimated to the principal lessee, but on which no possession had 
followed, was supposed to have been held to form a valid groun 
of preference against the personal creditors of the cedent.* But 
in that case no judgment to that effect was pronounced. The case 
was a multiplepoinding relative to the price of a sublease sold, and 
the competing parties were the assignees to the sublease, who had 
intimated to the principal lessee and personal creditors. The 
latter had done no diligence, but claimed under a trust-deed, which 
declared that the rights and preferences already acquired should 
not be affected by it. This trust-deed, the Court held, could not 
affect the rights of creditors previously acquired, and therefore 
they preferred the assignee to the trustee. It was expressly laid 
down that without possession the right is only personal. Intima- 
tion alone therefore could not complete it in a competition with a 
claimant under a real right, whatever effect it might have where 
the competition was with personal creditors who had not done 
diligence. The decision accordingly has not been deemed as estab- 
lishing the doctrine of completion by intimation.' The report of 
the decision is apparently incorrect ; and in a subsequent case it 
was said that it was so.^ The rule to be adopted relative to the 
completion of the assignation of a sublease must be held to be 
governed by the principles and results already detailed relative to 
the completion of the assignation of a principal lease.^ 
Benimcia- Where a sublessee renounced his right to the principal lessee, 

it was held that the renunciation did not require to be intimated 
to the proprietor. A, principal lessee, granted a sublease to B, 
and B conveyed the sublease to C, who obtained possession. From 
him B again acquired it by retrocession, and then renounced it to 
A for an onerous consideration. Afterwards B executed a dispo- 
sition [506] omnium honorum in favour of trustees for behoof of his 
creditors, referring to an inventory in which this sublease was not 
inserted. A did not obtain possession in consequence of C having 

1 1 Bell's Com. 67. * Per Lord BalCTay (who had been of 

' Hardie Douglas v, Trs. for Hay's counsel in it) in Yeoman v, Elliot and 

Crs., 1794, Mor. 2802. Foster, 2 Feb. 1813, F.C. 149. 

^ Bell's Com. vi fujp.\ 2 Ersk. vi. 26^ ^ Swpra, chap. xiii. sec. 3. 

Note (by Ivory) 102. 
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improperly refused to remove ; but upon the trustee of B proposing 
to sell the right in the sublease, A brought a declarator of his 
right to it, and that it was not comprehended under the disposition 
omnium bonorum. The necessity of intimation to the landlord of 
the renunciation to the principal lessee having been pleaded in 
defence, the plea was overruled, and it was decided that the dispo- 
sition omnium bonorum did not include the sublease.^ And subse- 
quently the principal lessee, his name having been entered in the 
rental book of the proprietor, was found preferable to a creditor 
adjudging in virtue of a bond and assignation in security granted 
by the sublessee.* 



CHAPTEB XV. 

TACIT EELOCATION. 

Isfy The nature of tacit relocation ; 2d, the kinds of leases, and 
the subjects to which it applies ; and 3(i, the persons against whom 
it operates — shall be considered. 

Section I. — Nature of Tacit Kelooation. 

Tacit relocation is a presumed renovation of the lease for the Definitioik 
ensuing year upon the same terms as those of the preceding year, 
operating under a lease either verbal or written, and arising from 
the implied consent of parties, when neither the lessor warns the 
lessee to remove nor the lessee renounces in due time.' It is well 
defined by Barbeyrac — ** Le contract de louage se renouvelle par 
une reconduction tacite, lors que, le bail ^tant expir^, le preneur 
continue de jouir de la chose lou^e, sans que le bailleur s'y oppose. 
Car, en ce cas-ld., Tun et Tautre est cens^ proroger le contract pour 
le memo tems et aux memes conditions."* In the. next Book the 
nature and details of the warning or renunciation requisite shall 
be explained as portions of the doctrine of the dissolution of 

* Underwood v, Richardson, 1824,^3 Note c (by Brodie); 2 Mackenz. Inst 

S. 336. vi. 7; 2 Bankt. ix. 32; 2 Ewk. vi. 35; 

« J. & M. Marston v. Underwood, Bell's Pr. 1265: 1 Jurid. Styl. 2d edit. 

1827, 5 S. 200. 676. 

» Balfour 208, c. xlii.; 1 Craig, xi. 4. * Puffendorf, Droit du Gens, par Bar- 

and 2 Craig, ix. 10; 2 Stair, ix. 23, and beyrac, liv. v. chap, vi sec. 1, note 2. 
4 Stair, xxvL 14, and 4 Stair, xzvL 17, 
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the contract of lease. [507] But meanwhile, tacit relocation, as 
forming a branch of the constitution of that contract, shall be 
discussed, 

The doctrine of tacit location has been borrowed from the 
Roman law, by which it was held to be constituted by consent 
alone, created by the landlord allowing the tenant to remain after 
the definite period of the contract of location had expired. A 
different rule as to the implied duration appears to have existed in 
different descriptions of subjects. In agricultural subjects a year 
was the period. In the woods or other subjects, to gather the 
fruits of which required a tract of time, the renewed duration was 
for two, four, or five years. But in urban tenements the renewal 
was de die in diem} The doctrine, under various modifications, 
has been adopted into the law of Spain,* and that of France.* It 
was not received into the law of Holland.* Nor does it appear to 
liave been recognised by the law of England. But in England 
there exists what is called the tenant right of renewal, applicable 
to leases for lives or terms of years, especially to those granted by 
the Crown, and by colleges and similar bodies.*^ 



Section II. — ^Doctrinb op the Law of Scotland. 



Art. 1.— 

PoMetnofi 

rtquitiU, 



The lessee must be in the natural possession, but (under the 
modifications to be immediately noticed) tacit location does not 
operate if the subject be sublet.^ This doctrine was established by 
a very ancient decision, purporting that tacit location is not pre- 
sumed where the tenant is not in the natural possession.^ 

When tacit location has been constituted, it continues to 
operate although possession cease in consequence of subletting, 
if the principal lessee continue bound for the rent. The posses- 
sion of the sublessee is deemed to be that of the lessee, with whom, 
although the conventional period of duration be expired, the con- 
tract subsists until he or the lessor shall, hahili modo, intimate an 



^ Dig. lib. xix. tit. ii. 1. 13, 14. Cod. 
lib. iv. tit. Ixv. 1. 16. Heinec ad Pand. 

fars. iii. pa. 319, tit 392. Yoet ad 
^and. lib. xiz. tit. iL sec. 10-12. Puf- 
fend. Droit da Gens, par Barbeyrac, ut 
sup. 

* Inst, of the Civil Law of Spain, by 
del Rio and Rodrisuez (transl. by John- 
ston^, 225, and Note 6. De Molina^ 
citea by Brunneman, ad L x. 16, Coa 
de Locationibus. 
^ Pothier, Contr&t de Louage, sixi^e 



partie, CEuv. (oct ed.) torn. i. pp. 181-98. 
Code Napoleon, vol. ii.p. 361, No. 1738. 

* Voet ad Pand. lib. xix. tit. ii. sec 
11. Inst, of Law of Holland, by Van 
Der Linden ftransl. by Henrv), 237. 

* Woodfalrs Law of Landl. and Ten. 
207-9. 

« Balfour 208; 2 Stair, ix. 23; 2 Erak. 
vi. 36. 

' E. of Morton v, Scott, 1680, Mor. 
15,314. 
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intentioa to dissolve it. A doctrino proving the existence of this 
principle, [508J because necessarily arising out of it, has been 
established by a modern decision. Where a subject possessed on 
tacit location has been sublet, it was held that the principal tenant 
must be warned to remove if he still continue bound for the rent.^ 

As the warning must necessarily be given by the lessor, or by Art 2— 
those empowered to remove tenants, so the renunciation, if made ^^^^^ 
by the tenant, must be made to the landlord, or to those having 2?^^ 
power to receive a renunciation. In consequence, intimation by a withm v^at 
lessee of his intention to leave his farm at the expiration of his ^^^^el^ 
lease having been made to a factor appointed by tirustees, who at 
the time acquainted the tenant that he had no power to receive 
such intimation, it was held that the intimation ought to have been 
made to the trustees themselves, and that it was not sufficient to 
free the lessee from tacit relocation.^ 

On the same principle of equal dealing between lessor and lessee, 
it was decided that, in order to prevent tacit relocation, the same 
notice in respect of time must be given by the lessee as by the 
lessor. The period is forty days before the Whitsunday preceding 
the expiration of the lease.' 

But there may exist circumstances in which warning of forty 
days before Whitsunday may be unnecessary, and notice of a few 
days be sufficient to bar the application of tacit relocation. Thus 
there had been let for one year ground intended to be disposed of 
in small lots for building. The tenant was allowed lb continue in 
possession from year to year for several years, in the course of 
which he divided a great part of the ground into small portions, 
which he sublet to various persons, who occupied them chiefly as 
flower gardens. The proprietor feued out the ground thus occupied, 
and made an arrangement with the lessee, of which the substance 
was, that for possession for the year from Candlemas to Candlemas 
the lessee was to pay a diminished rent, and that if any part of 
the land should be feued between the terms, the lessee should give 
up possession on fourteen days' notice. Two days before Candlemas 
the proprietor reminded the lessee in writing that his lease expired 
at Candlemas. The lessee returned no answer to that intimation, 
but two days after Candlemas he wrote [609] to the proprietor 
oflFering an additional sum of rent for the year then commenced. 
The Court held that it was a transaction exclusive of tacit relocation, 

1 Thomson v. Harvey, 13 Dec. 1823, 2 D. and A. 128; aff. 1831. 9 S. Appen. 

F.C. 384, 2 S. 681. No. 28, p. 7, 5 W. and S. 299. 

3 Mackintyre's Reprs. v. MacnaVa ' Mackintyre'a Repn.. tU iup, 
Tn., 11 Deo. 1829, F.C. 200, 8 S. 237, 
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which arises from there bein^ in the nature of the bargain ground 
to expect that it may be continued, but which ground did not there 
exist.* 

Art. 3.— let, With the Lessee himself. — If the proprietor do not bring 

fShwwg^ an action against the lessee for removing upon the warning, or if 
S^fw^^ the lessee, notwithstanding his renunciation, continue to possess, 
<»»k the parties are legally deemed to have again altered their purpose, 

and the tacit relocation revives and subsists until a new warning 
or renunciation.* On this principle, it was decided that if three 
years expire after warning without removing, tacit relocation is 
not interrupted.* So, a lessee of a liferenter or of a beneficed 
person after the granter's death not offering to remove, but con- 
tinuing to possess, is liable for the rent.^ And a renunciation of a 
lease will not take off tacit relocation if the lessee thereafter con- 
tinue to possess, if the lease be of lands or similar subjects, or if 
he continue to intromit, if the lease be of rents or feu-duties.* It 
was decided that a summons upon a warning is sufficient to inter- 
rupt tacit relocation, notwithstanding that the party had passed 
from the removing ^o loco tempore.^ And a pursuit for paying 
in time coming a greater rent than before was held to inteiTupt 
tacit relocation after the expiration of the lease.^ 

2rf, With the Heir of the Lessee. — ^The plea of tacit reloca- 
tion is available to the heir of a lessee who dies within forty days 
before Whitsunday and has not been warned. Lands were pos- 
sessed since ft certain date by tacit relocation after a lease. The 
tenant died on the 19th of April. Not having been warned, he 
had thus a right to possess for another year. And it was held 
that there could be no doubt that the right descended to his 
heirs.® 

Art. 4.— Where the lessee pays forehand or anticipated rent, or herezeld 

^jcUreio- Qp grassum, or continues to pay the stipulated rent annually, tacit 
created by [510] relocation is held to exist.^ In conformity, in an action of 
fwrforly removing, the Court held a reason to be relevant, and therefore 
J^J^ and that tacit relocation was established, " founded upon the receipt 

vice versa. 

1 Forsyth v. Bruce, 1827, 6 S. 101. ^ Macbriar v. Homes, 1682, Mor. 

» 2 Erak. vi. 36. 16,320. 

» Bruce v, Bruce, 1610, Mor. 16,314. « Hume v. Repis. of M'Leod, 1808, 

^ Bishop of Argyle v. Commissary of Hume 683. 

Argyle, 1669, 1 B. S. 676. » Balfour 208, c ilii.; 2 Craig, x. 11; 

* Bishop of Argyle v. Walker, 1672, 2 Stair, ix. 25; 2 Bankt ix. 36. Arthur 

Mor. 16,318. v. Tacksmen of Holemiln, 1640, Bal- 

^ Carnousies v, Keith, 1616, Mor. four, ut sup. Bishop of Dunblane r. 

16,316. Drummond, 1668, Balfour, iU sup. 
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of the taxation since the date of the decreet." ^ So, in an action 
of removing the Court admitted an exception of payment of rent 
since the warning to the oath of the disponee of the land, " but 
declared that, albeit the exception should be proved, it should not 
prejudge" the disponee "of his violent profits preceding the dis- 
position."^ But services performed subsequent to warning by 
direction of the baron officer, and taxation and feu-duties paid to 
the chamberlain, were held not to be sufficient to constitute tacit 
relocation. The services, it was decided, must be performed by 
the special direction of* the proprietor, and the payments be made 
to himself.* In modern practice the soundness of the decision 
may be questioned, as estates are generally managed by factors 
with full powers, and it may be deemed that it would be necessary 
to shew that the lessee knew that the powers of the factor were 
limited. In an analogous case, formerly noticed,* there was evi- 
dence that the factor had acquainted the tenant that he had not 
power to receive the renunciation. 

Tacit relocation, or consent to continue in possession, maybe Tacit reio- 
inferred from facts. It was decided that the receipt of feu-duties toSfrom 
for terms, after the warning, for several years, by the wife or ^*®**' 
chamberlain of the proprietor, without an offer to return the same, 
put the tenants in bona fide to continue their possession, notwith- 
standing a warning, and freed them from paying more for those 
years ; but it was held that those facts did not import a passing 
from the warning, unless the same had been done by the direct or 
implied warrant of the proprietor, and that the tenaats might be 
decerned to remove at the next term without a new warning.*^ So 
the proprietor of grain lofts, which were let for a year, sequestrated 
the grain in security of the rent. Pending a lawsuit which ensued, 
the sequestration was recalled on condition of the tenant finding 
caution. . The tenant not having found caution, and having allowed 
the grain to remain under sequestration in the premises until after 
the term, it was held that there was tacit relocation, and that he 
was boimd as tenant for another year.^ And the tenant of a farm 
assigned his lease and continued to reside and manage the farm 
for the assignees. He granted a letter to the proprietor, binding 
[511] himself to remove at the expiration without warning or 
process of law. The landlord raised an action of removing against 
the cedent, in which he obtained a decree. The assignees sub- 

^ A V B, 1616, Mor. 15,315. ^ Mackintyre's Repn. t?. Macnab's 

' Ogilvy i;. Meams and Keith, 1618^ Tre., mX tup, 
Mor. 15,316. » E. Aboyne v. VaasalB, 1679, Mor. 

• L. Lochinvar v. , 1633, Mor. 15319. 

15,317. « Robertson & Co. v. Dryadale, 21 

Feb. 1834, 12 S. 477, 6 Jur. 284. 
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sequently intimated to the landlord that they did not consider 
themselves affected by any proceedings between him and the 
cedent, and that they meant to retain possession until legally 
warned to remove. In a process of suspension and interdict of a 
threatened removal, it was held that the assignees were not bound 
by the letter of the cedent, and were entitled to possess by tacit 
relocation.* 

The converse also holds good, let, Where it appears from the 
real evidence of the rea gesUe that the continuance of possession is 
to be ascribed to a new express agreement, tacit relocation is 
excluded.* 2d, A house was let by verbal agreement for one 
year from Whitsunday, under the provision that either party 
meaning to bring the possession to a close should give six months' 
notice before Whitsunday. The tenant possessed under this bar- 
gain until Whitsunday, and tacit relocation then took place for 
another year, no warning having been given to him. In the 
beginning of March of the second year the house was sold. The 
seller, in order to make way for the buyer, instituted proceedings 
for the removal of the tenant, and subsequently the buyer sued at 
his own instance. These, proceedings were taken more than forty 
days before Whitsunday. There was a difference of opinion on the 
Bench whether the obligation and res gestce were obligatory as 
against the seller ; but ultimately the Court found it unnecessary 
to decide that question, because they were of opinion, in the pro- 
cess at the instance of the buyer, that the tenant must be decerned 
to remove; for that the buyer was not affected by any verbal 
stipulation of an extraordinary privilege in point of warning beyond 
what the law requires.* 

A tenant died about twelve months before the expiration of the 
lease. His eldest son did not enter into possession, nor, before the 
expiration of the term, did he intimate that he intended to take up 
the lease. Two younger sons had been in possession, with whom 
the landlord had dealt after the death of their father. An action 
of removing was raised against them, which it was held was well 
directed, as they were not entitled to plead that they derived their 
right from the heir, and as there was no emergence of tacit reloca- 
tion between the landlord and the heir ; for there never had been 
any dealings between them, the landlord neither knowing nor 
having heard of the heir, and not believing him to be his tenant* 

1 Bett, &c. V, Murray, 14 Feb. 1845, ' Trotter and Clarks v, Laaceman, 

7 D. 447, 17 Jur. 221. 1804, Hume 814. 

* Blain V. Ferguson and Hunter, 8 Feb. * S. and J. Wilson v. Stewart and E. 

1840, F.C. 575, 2 D. 546, 12! Jur. 331. of Mansfield, 2 Dec 1853, 16 D. 106, 26 

The details of this case are given infray Jur. 61. 
book iv. chap. iii. sec 1, art. 5, voL ii 
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Sbctiok III. — Kinds of Leases and Subjects to which Tacit 

Eelocation Applies, 

[512] The contract of lease, whether written, verbal, or created ^;;^-'p 
by nse of payment of rent, may, if voluntary, be renewed by tacit kages. 
relocation.^ It operates in leases granted by liferenters or wad- 
setters after the granter's own right has been determined.* But it 
has been laid down that tacit relocation lias no place in judicisJ 
leases on sequestrated estates granted by the Court of Session — 
first, because there is no deed of the Court interposed in such leases 
from which the consent of the Judges may be inferred, for warning 
is never used by the Court of Session. And second, because in 
judicial leases, where the lessee must give security to the creditors 
for the rents during the lease, the relocation cannot subsist on the 
same footing with the lease which was granted by the Court, for 
the lessee's cautioner is liberated after the expiration of the period 
stipulated in the judicial lease.* Judicial leases, therefore, it has 
been said, are accountable for the rents which they have received 
after the expiration of the stipulated period, not as lessees, but as 
factors or stewards.^ 

Tacit relocation applies not merely to leases of lands, or houses, ^^^^ 
or other subjects of which the lessee is in the natural possession, 
but also to those of which he can have civil possession only. It 
takes place in a lease of feu-duties, as well as in a lease of lands.^ 
And in a lease of a barony, where the lessee is not in the natural 
but in the civil possession, by uplifting the rents from the tenants. 
But a new lease having been granted the second year, and intimated 
to the former lessee only in June, that second lessee was preferred 
for that second year's rent, and the first found liable, not for his 
tack duty only, but for the whole rents payable by the tenants.® 

Section IV. — Against whom Tacit Belocation Operates. 

As tacit relocation was the renewal of a contract constituted ^^^5 ^ 
by consent alone, it is the doctrine of the Boman Law that it 

1 2 Stair, ix. 23; 2 Bankt. ix. 32; 2 ^ Bishop of Ai^le v. Walker, ut gup. 

Erak. tL 36; 2 Bell on Leases, 133. Crs. of Bunfermluie v. Officers of State, 

* 2 Stair, ix. 23; 2 Ersk. vi. 36. E. 1806, Mor. 16, 320. E. Damley v. Camp- 

Errol V. Parishioners of Ury, 1663, bell, 1741, 1742, Mor. 16,322-4, Elci. 

Mor. 16,318. Tack 6. 

8 Ersk. ut mp, ^ Tork-Buildings Co.'s Tacksman v. 

^ EthL ut sup. Bethtine, 1709, n.r. Stewart, 1742, Elch. Tack 7. 
cited by Ersk. ut mp. 
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t^minates by the insanity of the landlord, and although not ex- 
pressly set forth, the converse of the rule must have been good.^ 
In France the rule is that if the landlord be insane and have no 
curator, there is no place for tacit relocation, but that there is if, 
upon the expiration of the lease, he have a curator. In this sense 
Fothier holds that the text of the Boman law must be interpreted,' 
and a similar construction is put upon it by Yoet.* According to 
Craig, this doctrine has not been adopted into the law of Scotland, 
for he says that by the usage of Scotland it is not held that the 
presumed will of the proprietor is altered by supervening insanity.* 
In the other Institutional Books no dictum has been discovered. 
But in a modern treatise it has been said that by the law of Scot- 
land tacit relocation is not affected by the supervening insanity 
of either the lessor or the lessee.* 

In the absence of decisions and of authoritative dicta it is 
difficult to state vrith certainty what is the rule of the law of 
Scotland. There is much appearance of reason in the doctrine of 
the Boman law as interpreted by the Commentators and as adopted 
in France. As, by the law of Scotland, the contract of tacit reloca- 
tion endures for an entire year, insanity supervening in the course 
of its duration would not terminate it, as there was valid consent 
when it originated, but if upon the expiration of the lease insanity 
exist, and there be no curator, it would be difficult to hold that 
the contract could be renewed by consent where there is no person 
capable of consenting. The technical absence of warning or re- 
nunciation would, seemingly, not be eff'ectual to renew the con- 
tract, which depends for its renewal upon the evidence of consent 
implied from the want of either. The doctrine more conformable 
to the analogy of law appears to be that the contract could not be 
renewed. 

In all other cases tacit relocation operates, as in leases by 
tutors or curators, or by a minor without curators or judicial 
factors. Although the lessor be deceased, yet the lessee may con- 
tinue to possess after the expiration of the lease jper tacitam rdo^ 
cationem; quce fictione Juris, ohtinet, in favorem boncd fdei posH- 
dentis, etiamsi nuUua sit qui rdocare possit,^ And it is valid against 
a donatary.^ 



^ Diff. lib. iz. tit ii L 14; Yoet ad ' Yoet, wt «up. 
Fand. Ub. iz. tit. ii b. 2. * 2 Ciaig, ix. 11. 

' Fothier, Contr&t de Loaa^^ edzi^me ^ 2 Bell on Leases, 133. 
partie, (Euv. (oct ed.) torn. i. p. 184 ; * DirL and Steu. 342. 
Code Napoleon, vol. iL p. 224, art. ' 2 Stair, ix. 23, and L. of Lee, 16^7 

1108. there cited. 
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SbOTION v. — Is POSSBSSION BY TOLEBANCB OB BY A ViBTUAL LeASE 

Becognised as Valid ? 

In old cases attempts were made to plead a species of right 
resembling tacit relocation, founded upon possession by tolerance, 
and upon what has been termed a virtual lease. But these 
attempts were overruled. Ist, Where a removing from a house 
was pursued, a defence was rested upon an unexpired lease, under 
which a person possessed by the lessee's tolerance. The defence 
was pleaded by the lessee, to bar the removal of the occupier, that 
he had his tolerance, ^nd that the lease secluded the lessor from 
removing any person ^' during the space thereof, or until it was 
lawfully taken away.'' But the defence was repelled.^ 2(2, In a 
similar action a defence was rested on a contract of wadset, which 
provided that the party might not redeem for a certain period, 
which was unexpired, and which provision was alleged to be of the 
nature of a lease, but the Court overruled the defence, holding that 
the wadset having been constituted by a contract, was, although 
embodying that provision, personal only, and not to be deemed to 
be a lease.^ 

1 Lord Baigenie v. Stuart, 1621, Mor. * Hill v. Wright, 16S8, Mor. 16.447. 
16,167. 
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